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RULES 

OF   THE 


Supreme  Court  of  the  State  of  Nevada 

Adopted  September  1, 1879;  amended  January  2, 1889. 


RULE  I. 

1.  Applicants  for  license  to  practice  as  attorneys  and 
counsellors  will  be  examined  in  open  court  on  the  first  day 
of  the  term. 

2.  The  supreme  court,  upon  application  of  the  district 
judge  of  any  judicial  district,  will  appoint  a  committee  to 
examine  persons  applying  for  admission  to  practice  as  attor- 
neys and  counsellors  at  law.  Such  committee  will  consist 
of  the  district  judge  and  at  least  two  attorneys  resident  of 
the  district. 

The  examination  by  the  committee  so  appointed,  shall  be 
conducted  and  certified  according  to  the  following  rules: 

The  applicant  shall  be  examined  by  the  district  judge  and 
at  least  two  others  of  the  committee,  and  the  questions  and 
answers  must  be  reduced  to  writing. 

No  intimation  of  the  questions  to  be  asked  must  be  given 
to  the  applicant  by  any  member  of  the  committee  previous 
to  the  examination. 

The  examination  shall  embrace  the  following  subjects: 

*  The  history  of  this  state  and  of  the  United  States; 

^  The  constitutional  relations  of  the  state  and  federal  gov- 
ernments; 

^  The  jurisdiction  of  the  various  courts  of  this  state  and 
of  the  United  States; 

^  The  various  sources  of  our  municipal  law; 

*  The  general  principles  of   the  common  law  relating  to 

property  and  personal  rights  and  obligations; 
vou  xxiv.-i 
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*  The  general  grounds  of  equity  jurisdiction  and  princi- 
ples of  equity  jurisprudence; 

^  Rules  and  principles  of  pleadings  and  evidence; 

*  Practice  under  the  civil  and  criminal  codes  of  Nevada; 

*  Remedies  in  hypothetical  cases; 

*^  The  course  and  duration  of  the  applicant's  studies. 

3.  The  examiners  will  not  be  expected  to  go  very  much  at 
large  into  the  details  of  these  subjects,  but  only  sufficiently 
so,  fairly  to  test  the  extent  of  the  applicant's  knowledge  and 
the  accuracy  of  his  understanding  of  those  subjects  and  books 
which  he  has  studied. 

4.  When  the  examination  is  completed  and  reduced  to 
writing,  the  examiners  will  return  it  to  this  court,  accom- 
panied by  their  certificate  showing  whether  or  not  the  appli- 
cant is  of  good  moral  character  and  has  attained  his  majority, 
and  is  a  honafide  resident  of  this  state;  such  certificate  shall 
also  contain  the  facts  that  the  applicant  was  examined  in  the 
presence  of  the  committee;  that  he  had  no  knowledge  or 
intimation  of  the  nature  of  any  of  the  questions  to  be  pro- 
pounded to  him  before  the  same  were  asked  by  the  com- 
mittee, and  that  the  answers  to  each  and  all  the  questions 
were  taken  down  as  given  by  the  applicant  without  reference 
to  any  books  or  other  outside  aid. 

5.  The  fee  of  thirty-five  dollars  for  license  must  in  all 
cases  be  deposited  with  the  clerk  of  the  court  before  the 
application  is  made,  to  be  returned  to  the  applicant  in  case 
of  rejection. 

RULE  II. 

In  all  cases  where  an  appeal  has  been  perfected,  and  the 
statement  settled  (if  there  be  one)  thirty  days  before  the 
commencement  of  a  term,  the  transcript  of  the  record  shall 
be  filed  on  or  before  the  first  day  of  such  term. 

RULE  III. 

1.  If  the  transcript  of  the  record  be  not  filed  within  the 
time  prescribed  by  Rule  II,  the  appeal  may  be  dismissed  on 
motion  during  the  first  week  of  the  term,  without  notice.  A 
cause  so  dismissed  may  be  restored  during  the  same  term, 
upon  good  cause  shown,  on  notice  to  the  opposite  party;  and 
unless  so  restored  the  dismissal  shall  be  final,  and  a  bar  to 
any  other  appeal  from  the  same  order  or  judgment. 

2.  On  such  motion,  there  shall  be  presented  the  certifi.- 
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cate  of  the  clerk  below,  under  the  seal  of  the  court,  certify- 
ing the  amount  or  character  of  the  judgment;  the  date  of 
its  rendition;  the  fact  and  date  of  the  filing  of  the  notice  of 
appeal,  together  with  the  fact  and  date  of  service  thereof  on 
the  adverse  party,  and  the  character  of  the  evidence  by 
which  said  service  appears;  the  fact  and  date  of  the  filing 
the  undertaking  on  appeal;  and  that  the  same  is  in  due 
form;  the  fact  and  time  of  the  settlement  of  the  statement, 
if  there  be  one;  and  also,  that  the  appellant  has  received  a 
duly  certified  transcript,  or  that  he  has  not  requested  the 
clerk  to  certify  to  a  correct  transcript  of  the  record ;  or,  if 
he  has  made  such  request  that  he  has  not  paid  the  fees 
therefor,  if  the  same  have  been  demanded. 

RULE  IV. 

1.  All  transcripts  of  record  in  civil  cases  shall  be  printed 
on  unruled  white  writing  paper,  ten  inches  long  by  seven 
inches  wide,  with  a  margin,  on  the  outer  edge,  of  not  less 
than  two  inches  wide.  The  printed  page,  exclusive  of  any 
marginal  note  or  reference,  shall  be  seven  inches  long  and 
three  and  one-half  inches  wide.  The  folios,  embracing  ten 
lines  each,  shall  be  numbered  from  the  commencement  to 
the  end,  and  the  numbering  of  the  folio  shall  be  printed  on 
the  left  margin  of  the  page.  Small  pica  solid  is  the  smallest 
letter,  and  most  compact  mode  of  composition  allowed. 

2.  Transcripts  in  criminal  cases  may  be  printed  in  like 
manner  as  prescribed  for  civil  cases;  or,  if  not  printed,  shall 
be  written  on  one  side  only  of  transcript  paper,  sixteen  inches 
long  by  ten  and  one-half  inches  in  width,  with  a  margin  of 
not  less  than  one  and  one-half  inches  wide,  fastened  or  bound 
together  on  the  left  sides  of  the  pages  by  ribbon  or  tape,  so 
that  the  same  may  be  secured,  and  every  part  conveniently 
read.  The  transcript,  if  written,  shall  be  in  a  fair,  legible 
hand,  and  each  paper  or  order  shall  be  separately  inserted. 

3.  The  pleadings,  proceedings,  and  statement  shall  be 
chronologically  arranged  in  the  transcript,  and  each  tran- 
script shall  be  prefaced  with  an  alphabetical  index,  specify- 
ing the  folio  of  each  separate  paper,  order  or  proceeding,  and 
of  the  testimony  of  each  witness;  and  the  transcript  shall 
have  at  least  one  blank  fly-sheet  cover. 

4.  No  record  which  fails  to  conform  to  these  rules  shall 
be  received  or  filed  by  the  clerk  of  the  court. 
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RULE  V. 
The  written  transcript  in  civil  causes,  together  with  suffi- 
cient funds  to  pay  for  the  printing  of  the  same,  may  be 
transmitted  to  the  clerk  of  this  court.  The  clerk,  upon  the 
receipt  thereof,  shall  file  the  same  and  cause  the  transcript 
to  be  printed,  and  to  a  printed  copy  shall  annex  his  cer- 
tificate that  the  said  printed  transcript  is  a  full  and  correct 
copy  of  the  transcript  furnished  to  him  by  the  party;  and 
said  certificate  shall  he  prima  facie  evidence  that  the  same  is 
correct.  The  said  printed  copy  so  certified  shall  also  be 
filed,  and  constitute  the  record  of  the  cause  in  this  court, 
subject  to  be  corrected  by  reference  to  the  written  transcript 

on  file. 

RULE  VI. 

1.  The  expense  of  printing  or  typewriting  transcripts, 
affidavits,  briefs  or  other  papers  on  appeal  in  civil  causes 
and  pleadings,  affidavits,  briefs  or  other  papers  constituting 
the  record  in  original  proceedings  upon  which  the  case  is 
heard  in  this  court,  required  by  these  rules  to  be  printed  or 
typewritten,  shall  be  allowed  as  costs,  and  taxed  in  bills  of 
costs  in  the  usual  mode;  provided,  that  no  greater  amount 
than  twenty-five  cents  per  folio  of  one  hundred  words  shall 
be  taxed  as  costs  for  printing,  and  no  greater  amount 
than  twelve  and  one-half  cents  per  folio  for  one  copy  only 
shall  be  taxed  as  costs  for  typewriting.  All  other  costs  to 
be  taxed  by  the  clerk  in  accordance  with  the  fee  bill. 

2.  Either  party  desiring  to  recover  as  costs  his  expenses 
for  printing  or  typewriting  in  any  cause  in  this  court,  shall, 
before  said  cause  is  submitted,  file  with  the  clerk  and  serve 
upon  the  opposite  party  a  verified  cost  bill,  setting  forth  or 
stating  the  actual  cost  of  such  printing  or  typewriting,  and 
no  greater  amount  than  such  actual  cost  shall  be  taxed  as 
costs. 

8.  If  either  party  desires  to  object  to  the  costs  claimed  by 
the  opposite  party,  he  shall  within  ten  days  after  the  service 
upon  him  of  a  copy  of  the  cost  bill,  file  with  the  clerk  and 
serve  his  objections.  Said  objections  shall  be  heard  and  set- 
tled and  the  costs  taxed  by  the  clerk.  An  appeal  may  be 
taken  from  the  decision  of  the  clerk,  either  by  written  notice 
of  five  days,  or  orally  and  instanter,  to  the  justices  of  this 
court,  and  the  decision  of  such  justices  shall  be  final.  If 
there  be  no  objections  to  the  costs  claimed  by  the  party  enti- 
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tied  thereto,  they  shall  be  taxed  as  claimed  in  his  cost  bill. 
4.  In  all  cases  where  a  remittitur  or  other  final  order  is 
sent  to  a  district  court  or  other  inferior  tribunal,  the  costs  of 
the  party  entitled  thereto  as  taxed  by  the  clerk  shall  be 
indorsed  upon  such  remittitur  or  order  and  shall  be  collected 
as  other  costs  in  such  district  court,  or  other  inferior  court  or 
tribunal,  and  shall  not  be  subject  to  re-taxation  in  such  dis- 
trict court  or  other  tribunal. 

KULE  VII. 
For  the  purpose  of  correcting  any  error  or  defect  in  the 
transcript  from  the  court  below,  either  party  may  suggest  the 
same,  in  writing,  to  this  court,  and  upon  good  cause  shown, 
obtain  an  order  that  the  proper  clerk  certify  to  the  whole  or 
part  of  the  record,  as  may  be  required,  or  may  produce  the 
same  duly  certified,  without  such  order.  If  the  attorney  of 
the  adverse  party  be  absent,  or  the  fact  of  the  alleged  error 
or  defect  be  disputed,  the  suggestion,  except  when  a  certified 
copy  is  produced  at  the  time,  must  be  accompanied  by  an 
affidavit  showing  the  existence  of  the  error  or  defect  alleged. 

RULE  VIII. 
Exceptions  or  objections  to  the  transcript,  statement,  the 
undertaking  on  appeal,  notice  of  appeal,  or  to  its  service  or 
proof  of  service,  or  any  technical  exception  or  objection  to 
the  record  affecting  the  right  of  the  appellant  to  be  heard  on 
the  points  of  error  assigned,  which  might  be  cured  on  sugges- 
tion of  diminution  of  the  record,  must  be  taken  at  the  first 
term  after  the  transcript  is  filed,  and  must  be  noted  in  the 
written  or  the  printed  points  of  the  respondent,  and  filed  at 
least  one  day  before  the  argument,  or  they  will  not  be 
regarded. 

RULE  IX. 

Upon  the  death  or  other  disability  of  a  party  pending  an 
appeal,  his  representative  shall  be  substituted  in  the  suit  by 
suggestion  in  writing  to  the  court  on  the  part  of  such  repre- 
sentative, or  any  party  on  the  record.  Upon  the  entry  of 
such  suggestion,  an  order  of  substitution  shall  be  made  and 
the  cause  shall  proceed  as  in  other  cases. 

RULE  X. 
1.    The  calendar  of  each  term  shall  consist  only  of  those 
cases  in  which  the  transcript  shall  have  been  filed  on  or 
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before  the  first  day  of  the  term,  unless  by  written  consent  of 
the  parties;  providedj  that  all  cases,  both  civil  and  criminal, 
in  which  the  appeal  has  been  perfected  and  the  statement 
settled,  as  provided  in  Rule  II,  and  the  transcript  has  not 
been  filed  before  the  first  day  of  the  term,  may  be  placed  on 
the  calendar,  on  motion  of  either  party,  after  ten  days' 
written  notice  of  such  motion,  and  upon  filing  the  transcript. 

Subdivision  2  is  hereby  abrogated. 

2.  Causes  shall  be  placed  on  the  calendar  in  the  order  in 
which  the  transcripts  are  filed  by  the  clerk. 

RULE  XI. 

1.  Within  fifteen  days  after  the  filing  of  the  transcript  on 
appeal  in  any  case,  the  appellant  shall  file  and  serve  his 
points  and  authorities  or  brief;  and  within  fifteen  days  after 
the  service  of  appellant's  points  and  authorities  or  brief, 
respondent  shall  file  and  serve  his  points  and  authorities  or 
brief;  and  within  fifteen  days  thereafter,  appellant  shall  file 
and  serve  his  points  and  authorities  or  brief  in  reply,  after 
which  the  case  may  be  argued  orally. 

2.  The  points  and  authorities  shall  contain  such  brief 
statement  of  the  facts  as  may  be  necessary  to  explain  the 
points  made. 

3.  The  oral  argument  may,  in  the  discretion  of  the  court, 
be  limited  to  the  printed  or  typewritten'  points  and  authori- 
ties or  briefs  filed,  and  a  failure  by  either  party  to  file  points 
and  authorities  or  briefs  under  the  provisions  of  this  rule  and 
within  the  time  herein  provided,  shall  be  deemed  a  waiver  by 
such  party  of  the  right  to  orally  argue  the  case,  and  such 
party  shall  not  recover  cost  for  printing  or  typewriting  any 
brief  or  points  and  authorities  in  the  case. 

4.  No  more  than  two  counsel  on  a  side  will  be  heard  upon 
the  oral  argument,  except  by  special  permission  of  the  court, 
but  each  defendant  who  has  appeared  separately  in  the  court 
below  may  be  heard  through  his  own  counsel. 

5.  In  criminal  cases  it  is  left  optional  with  counsel  either 
to  file  written,  printed  or  typewritten  points  and  authorities 
or  briefs. 

6.  When  the  oral  argument  is  concluded,  the  case  shall 
be  submitted  for  the  decision  of  the  court. 

7.  The  times  herein  provided   for  may  be  shortened  or 
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extended  by  stipulation  of  parties  or  order  of  court,  or  a 
justice  thereof. 

RULE  XIL 

In  all  cases  where  a  paper  or  document  is  required  by  these 

rules  to  be  printed,  it  shall  be  printed  upon  similar  paper, 

and  in  the  same  style  and  form  (except  the  numbering  of  the 

folios  in  the  margin)  as  is  prescribed   for  the  printing  of 

transcripts. 

RULE  XIII. 

Besides  the  original,  there  shall  be  filed  ten  copies  of  the 
transcript,  briefs  and  points  and  authorities,  which  copies 
shall  be  distributed  by  the  clerk. 

RULE  XIV. 

All  opinions  delivered  by  the  court,  after  having  been 
finally  corrected,  shall  be  recorded  by  the  clerk. 

RULE  XV. 
All  motions  for  a  rehearing  shall  be  upon  petition  in  writing, 
and  presented  within  fifteen  days  after  the  final  judgment  is 
rendered,  or  order  made  by  the  court,  and  publication  of  its 
opinion  and  decision,  and  no  argument  will  be  heard  thereon. 
No  remittitur  or  mandate  to  the  court  below  shall  be  issued 
until  the  expiration  of  the  fifteen  days  herein  provided,  and 
decisions  upon  the  petition,  except  on  special  order. 

RULE  XVI. 
Where  a  judgment  is  reversed  or  modified,  a  certified  copy 
of  the  opinion   in  the  case  shall  be  transmitted,  with   the 
remittitur,  to  the  court  below. 

RULE  XVIL 

No  paper  shall  be  taken  from  the  court  room  or  clerk's 

office,  except  by  order  of  the  court,  or  of  one  of  the  justices. 

No  order  will  be  made  for  leave  to  withdraw  a  transcript  for 

examination,  except  upon  written  consent  to  be  filed  with 

the  clerk. 

RULE  XVIIL 

No  writ  of  error  of  certiorari  shall  be  issued,  except  upon 

order  of  the  court,  upon  petition,  showing  a  proper  case  for 

issuing  the  same. 

RULE  XIX. 

Where  a  writ  of  error  is  issued,  upon  filing  the  same  and 
a  sufficient  bond  or  undertaking  with  the  clerk  of.  the  court 
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below,  and  upon  giving  notice  thereof  to  the  opposite  party 
or  his  attorney,  and  to  the  sheriff,  it  shall  operate  as  a  super- 
8edea8,  The  bond  or  undertaking  shall  be  substantially  the 
same  as  required  in  cases  on  appeal. 

RULE  XX. 

The  writ  of  error  shall  be  returnable  within  thirty  days, 
unless  otherwise  specially  directed. 

RULE  XXI. 

The  rules  and  practice  of  this  court  respecting  appeals 
shall  apply,  so  far  as  the  same  may  be  applicable,  to  pro- 
ceedings upon  a  writ  of  error. 

RULE  XXIL 

The  writ  shall  not  be  allowed  after  the  lapse  of  one  year 
from  the  date  of  the  judgment,  order,  or  decree  which  is 
sought  to  be  reviewed,  except  under  special  circumstances. 

RULE   XXIIL 

Appeals  from  orders  granting  or  denying  a  change  of 
venue,  or  any  other  interlocutory  order  made  before  trial, 
will  be  heard  at  any  regular  or  adjourned  term,  upon  three 
days'  notice  being  given  by  either  appellant  or  respondent, 
when  the  parties  live  within  twenty  miles  of  Carson.  When 
the  party  served  resides  more  than  twenty  miles  from  Car- 
son, an  additional  day's  notice  will  be  required  for  each  fifty 
miles,  or  fraction  of  fifty  miles,  from  Carson. 

RULE  XXIV. 

In  all  cases  where  notice  of  a  motion  is  necessary,  unless, 
for  good  cause  shown,  the  time  is  shortened  by  an  order  of 
one  of  the  justices,  the  notice  shall  be  five  days. 

RULE   XXV. 

1.  Hereafter  all  transcripts  of  the  record  in  any  action 
or  proceeding  may  be  typewritten.  The  typewriting  shall 
be  the  first  impression,  clearly  and  legibly  done,  with  best 
quality  of  black  ink,  in  type  not  smaller  than  small  pica, 
upon  a  good  quality  of  typewriting  paper,  thirteen  inches 
long  by  eight  inches  wide,  bound  in  boards  with  flexible 
backs,  in  volumes  of  a  size  suitable  for  convenient  handling 
and  ready  reference,  and  arranged  and  indexed  as  required 
by  the  rules  of  this  court.     When  so  typewritten  such  tran- 
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script,  in  the  discretion  of  the  party  appealing,  need  not  be 
printed;  but  if  printed,  all  the  rules  concerning  the  same 
shall  still  apply  thereto. 

2.  Briefs  and  points  and  authorities,  instead  of  being 
printed,  may  be  typewritten  upon  the  same  paper  and  in 
the  same  style  and  form  as  is  prescribed  for  typewritten 
transcripts. 

3.  When  so  typewritten,  but  oqe  copy  of  such  transcript 
need  be  filed  in  the  case;  but  a  copy  thereof  shall  be  served 
upon  the  opposite  party.  Two  copies  of  the  briefs  and 
points  and  authorities,  viz.:  the  first  impression  and  a  copy 
thereof,  shall  be  filed  with  the  clerk,  and  a  copy  shall  be 
served  upon  each  opposite  party  who  appeared  separately  in 
the  court  below. 

RULE  XXVI. 

Under  no  circumstances  shall  this  court,  or  any  of  the 
district  courts  of  the  State  of  Nevada,  hear  proof  for  the 
issuance  of,  or  issue  final  papers  or  certificates  of  naturaliza- 
tion to  any  applicant  therefor,  at  any  time  within  the  sixty 
days  immediately  preceding  any  general  or  special  state 
election  of  this  state. 

RULE  XXVIL 
No  transcript  or  original  record  shall  be  filed  or  cause 
registered,  docketed  or  entered  until  an  advance  fee  of 
twenty-five  dollars  is  paid  into  the  clerk's  oflSce,  to  pay 
accruing  costs  of  suit.  The  clerk  of  the  court  is  prohibited 
from  filing  or  registering  any  record  without  first  having 
received  as  a  deposit  the  aforesaid  fee. 
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OF  THE 

District  Court  of  the  State  of  Nevada 


KULE  I. 
The  hour  of  10  o'clock  a.  m.  is  fixed  for  the  opening  of 
court,  unless  otherwise  ordered. 

RULE  II. 

The  clerk  of  each  county  of  the  state  shall  make  three 
calendars  for  the  district  court  of  his  county,  upon  one  of 
which  he  shall  place  all  civil  causes  at  issue  upon  questions 
of  fact  as  soon  as  the  issue  is  made;  upon  another  of  which 
he  shall  place  all  civil  causes  at  issue  upon  a  question  of 
law,  and  all  motions  of  every  nature,  except  ex  parte  motions, 
as  soon  as  the  issue  is  made,  or  as  soon  as  notice  of  motion 
is  filed;  and  upon  the  third  of  which  he  shall  place  all 
criminal  business  of  every  kind.  The  names  of  the  attor- 
neys of  the  respective  parties  shall  be  appropriately  placed 
on  such  calendars.  The  clerk  shall,  on  every  Saturday,  for- 
ward to  the  presiding  judge  of  the  court,  and  also  to  the 
judge  who  is  to  sit  in  his  county,  a  full  statement  of  the 
condition  of  the  business  of  .  the  court  as  shown  by  the 
calendars. 

RULE  IIL 

The  judge  who  is  to  hold  court  in  any  county  shall  give 
the  clerk  of  such  county  notice  of  the  time  when  court  will 
sit.  The  clerk  shall,  immediately  upon  receiving  such 
notice,  give  all  the  attorneys  having  business  in  said  court, 
as  shown  by  the  calendar,  and  also  all  attorneys  practicing 
in  his  county,  notice  in  writing  of  the  time  when  court  will 
he  held.     He  shall  also  give  notice  of  the  time  of  holding 
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court,  in  some  newspaper  printed  and  published  at  the 
county  seat  of  his  county,  provided  it  can  be  done  without 
expense. 

RULE  IV. 

Upon  the  meeting  of  the  court,  as  provided  in  Rule  III,  the 
law  calendar  will  first  be  called  and  disposed  of.  The  trial 
calendar  will  then  be  called,  and  causes  at  issue  upon  ques- 
tions of  fact  disposed  of.  When  the  calendar  is  called  the 
causes  will  be  set  for  a  time  certain.  Parties  are  expected  to 
be  ready  to  try  their  causes,  whether  at  issue  upon  questions 
of  law  or  fact,  when  the  calendar  is  called,  and  in  the  order 
in  which  they  are  set.  Parties  may,  prior  to  the  meeting  of 
the  court,  fix  the  day  of  trial  by  stipulation  in  writing,  sub- 
ject to  the  approval  of  the  court  or  judge.  The  daily  busi- 
ness of  the  court  will  be  disposed  of  in  the  following  order: 

First — The  minutes  of  the  previous  day's  business  shall  be 
read,  approved,  and  signed  by  the  judge. 

Second— Ex  parte  motions. 

Third — Probate  business,  when  there  is  no  contest. 

Fourth — Issues  arising  subsequent  to  the  calling  of  the  cal- 
endar shall  be  set. 

Fifth — Trial  of  causes,  as  previously  set. 

Sixth — Questions  of  law. 
• 

RULE  V. 

On  each  Saturday  of  any  session  of  court  held  by  any 
district  judge,  law  questions  shall  take  precedence,  and  be 
heard  without  previous  setting  or  notice. 

RULE  VI. 

When  any  motion  or  proceeding  has  been  noticed,  or  set 

for  a  time  certain,  and  for  any  cause  is  not  heard  at  the 

time  appointed,  the  hearing  of  the  same  shall  be  continued 

without  further  order,  and  the  motion  or  proceeding  shall  be 

placed  upon  the  calendar  and  disposed  of  as  other  issues 

thereon. 

RULE  VIL 

Any  issue  of  law,  and  any  motion  of  any  nature  or  kind, 
may  be  heard  orally  by  stipulation  of  the  parties,  at  any 
time  or  place  agreed  on  in  the  state,  with  the  consent  of  the 
judge  first  having  jurisdiction  of  the  cause,  or  such  question 
of  law,  or  motions,  as  the  case  may  be,  may  be  submitted  on 
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briefs  to  such  judge,  with  his  consent,  and  the  decision  may 
be  filed  thereafter  at  any  time,  which  decision  shall  fix  the 
time  when  the  decision  of  the  court  is  to  be  complied  with; 
and  in  all  such  cases  the  party  who  is  required  to  act  by 
such  decision,  shall  receive  due  written  notice  thereof  from 
the  opposite  party.  Time  for  complying  with  such  decision 
shall  commence  to  run  from  the  time  when  service  is  made 
in  the  manner  required  by  the  statutes  for  service  of  plead- 
ings in  a  case;  providedy  that  when  the  parties  are  present 
by  their  respective  attorneys  when  the  decision  is  rendered, 
no  notice  shall  be  required. 

RULE  viil.  • 
When  a  demurrer  is  interposed  in  any  case,  if  it  be  made 
to  appear  to  the  satisfaction  of  the  court  that  such  demurrer 
has  not  been  interposed  in  good  faith,  but  merely  for  delay, 
the  defendant  shall  only  answer  upon  such  terms  as  the 
court  may  prescribe,  and  upon  the  filing  of  the  answer,  the 
case  shall  be  set  down  for  trial  for  as  early  a  day  as  the 
business  of  the  court  will  permit.  In  cases  other  than  those 
above  mentioned,  ten  days  shall  be  allowed  to  amend  or 
plead,  as  the  case  may  be,  unless  the  court  by  its  order  fix  a 
different  time. 

RXjLE  IX. 

All  documents  and  pleadings,  intended  for  the  files  of  this 
court  shall  be  on  paper  known  as  "  legal  cap,"  of  good  qual- 
ity, and  without  interlineations,  unless  noted  thereon  by  the 
clerk  at  the  time  of  filing.  No  original  pleading  or  paper 
shall  be  amended  by  making  erasures  or  interlineations 
thereon,  or  by  attaching  slips  thereto,  except  by  leave  of 
court.  Copies  of  all  papers  issued  from  this  court,  or  to  be 
used  therein,  which  are  required  by  law,  or  rule  of  court  to 
be  served,  shall  be  upon  legal  cap  paper  in  a  legible  hand, 
and  in  default  of  so  doing,  the  party  failing  shall  be  com- 
pelled to  renew  the  paper,  or  be  precluded  from  using  the 
original,  as  the  court  may  deem  proper. 

RULE  X. 

Motions  in  all  cases,  except  ez  parte  .motions,  motions  for 
continuance,  and  motions  to  amend  pleadings  pending  a  trial, 
shall  be  noticed  at  least  five  days  before  the  day  specified  for 
a  hearing,  and  a  copy  of  all  papers  to  be  used  by  the  mov- 
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ing  party,  except  pleadings  or  other  records  of  the  court, 
shall  be  served  with  the  notice  of  motion.  The  notice  of 
motion  shall  be  in  writing,  and  shall  specify  the  papers  to  be 
used  and  the  names  of  witnesses  to  be  examined  by  the 
moving  party,  and  the  grounds  upon  which  the  motion  is 
made;  provided,  that  the  court  may,  upon  good  cause  shown, 
shorten  or  enlarge  the  time  for  hearing.  For  a  failure  to 
comply  with  this  rule  the  motion  shall  be  denied. 

RULE  XL 

Upon  reading  and  filing  the  notice  of  motion,  with  due 
proof  of  service  of  the  same,  and  of  the  papers  mentioned 
therein,  if  no  one  appears  to  oppose  the  motion,  the  moving 
party  shall  be  entitled  to  have  the  motion  decided.  Upon 
the  hearing,  the  aflSdavits  to  be  used  by  either  party  shall  be 
endorsed  and  filed  before  the  affidavits  shall  be  used.  The 
manner  of  making  motions  shall  be  as  folio iyb: 

First — The  moving  party  shall  read  the  moving  papers,  or 
state  the  contents  thereof,  or  introduce  his  oral  evidence. 

Second — The  party  opposing  shall  then  read  or  state  the 
contents  of  his  opposing  papers,  or  introduce  his  oral  evi- 
dence. 

Third — The  moving  party  may  then  read  his  rebutting 
papers,  or  introduce  oral  evidence,  if  admissible  under  the 
rules  of  practice  in  law  or  equity.  The  counsel  for  the  mov- 
ing party  shall  make  his  argument,  to  be  followed  by  the 
counsel  of  the  opposing  party,  an4  the  counsel  for  the 
moving  party  may  reply. 

RULE  XII. 

All  motions  for  the  continuance  of  causes  shall  be  made 
on  affidavit;  and,  when  made  on  the  ground  of  absence  of 
witnesses,  the  affidavit  shall  state: 

First — The  names  of  the  absent  witnesses,  and  their  pres- 
ent residence  or  abiding  place,  if  known. 

Second — What  diligence  has  been  used  to  procure  their 
attendance,  or  depositions,  and  the  causes  of  a  failure  to 
procure  the  same. 

Third — What  the  affiant  has  been  informed  and  believes 
will  be  the  testimony  of  each  of  such  absent  witnesses,  and 
whether  or  not  the  same  facts  can  be  proven  by  other  wit- 
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nesses  than  parties  to  the  suit,  whose  attendance  or  deposi- 
tions might  have  been  obtained. 

Fourth — At  what  time  the  applicant  first  learned  that  the 
attendance  or  depositions  of  such  absent  witnesses  could  not 
be  obtained. 

Fifth — That  the  application  is  made  in  good  faith,  and  not 
for  delay  merely.  And  no  continuance  will  be  granted 
unless  the  aflSdavit  upon  which  it  is  applied  for  conforms  to 
this  rule,  except  where  the  continuance  is  applied  for  in  a 
mining  case,  upon  the  special  ground  provided  by  statute. 
A  copy  of  the  affidavits  upon  which  a  motion  for  a  continu- 
ance is  made,  shall  be  served  upon  the  opposing  party  as 
soon  as  practicable  after  the  cause  for  the  continuance  shall 
be  known  to  the  moving  party.  Counter  aflSdavits  may  be 
used  in  opposition  to  the  motion.  No  amendments  or 
additions  to  affidavits  for  continuance  will  be  allowed  after 
they  have  been  read,  and  no  argument  will  be  heard  on 
motions  for  a  continuance,  except  such  as  relate  to  the  suf- 
ficiency of  the  affidavits  read  on  the  hearing. 

RULE  XIII. 
If  the  attorney  or  counsel  of  either  party  offers  himself  as 
a  witness  on  behalf  of  his  client,  and  gives  evidence  on  the 
merits  of  the  cause,  he  shall  not  argue  the  cause,  or  sum  it 
up  to  the  jury,  without  the  permission  of  the  court. 

RULE  XIV. 

No  attorney  will  be  .received  as  surety  on  any  bond  or 
recognizance  to  be  filed  or  entered  into  in  any  action  or  pro- 
ceeding in  this  court. 

RULE  XV. 

A  party  making  application  for  a  commission  to  take  the 
deposition  of  a  witness  out*  of  the  state,  shall  serve  with  the 
notice  of  such  application,  a  copy  of  the  direct  interroga- 
tories; and,  at  least  one  day  before  the  hearing  of  the  appli- 
cation, the  adverse  party  shall  serve  upon  the  moving  party 
a  copy  of  the  cross-interrogatories.  The  direct  and  cross- 
interrogatories  shall  be  settled  at  the  time  of  hearing  the 
application,  unless  the  court  or  judge  otherwise  direct;  pro- 
videdy  that  parties  may  agree  to  the  interrogatories  without 
submission  to  the  court  or  judge,  or  may  stipulate  that  the 
depositions  may  be  taken  without  written  interrogatories. 
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RULE  XVI. 

When  a  deposition  is  received  by  the  clerk,  he  shall 
endorse  upon  the*  envelope  the  time  of  receiving  it,  and 
immediately  file  it  with  the  papers  of  the  case  in  which  it 
was  taken;  and  at  any  time  afterward,  upon  the  application 
of  any  attorney  in  the  case,  he  shall  open  the  same,  and 
endorse  upon  the  envelope  the  time  of  opening,  and  the 
name  of  the  attorney  upon  whose  application  it  was  opened, 
and  then  shall  file  the  deposition. 

RULE  XVIL 

In  cases  where  the  right  to  amend  any  pleading  is  not  of 
course,  the  party  desiring  to  amend  shall  serve,  with  the 
notice  of  application  to  amend,  an  engrossed  copy  of  the 
pleading,  with  the  amendment  incorporated  therein,  or  a 
copy  of  the  proposed  amendment,  referring  to  the  page  and 
line  of  the  pleading  where  it  is  desired  that  the  amendment 
be  inserted,  and,  if  the  pleading  were  verified,  shall  verify 
such  amended  pleading,  or  such  proposed  amendment,  before 
the  application  shall  be  heard. 

RULE  XVIII. 

The  party  moving  to  strike  out  any  part  of  a  pleading 
shall,  in  the  notice  of  motion,  distinctly  specify  the  part 
asked  to  be  stricken  out. 

RULE  XIX. 

No  paper  or  record  belonging  to  the  files  of  the  court  shall 
be  taken  from  the  office  and  custody  of  the  clerk,  except 
upon  the  special  order  of  the  judge  in  writing,  specifying 
the  record  or  paper,  and  limiting  the  time  the  same  may  be 
retained;  but  in  no  case  shall  original  documentary  evi- 
dence be  taken  from  the  office  of  the  clerk. 

RULE  XX. 

If  the  undertaking  required  before  issuing  a  writ  of  attach- 
ment is  shown  to  the  satisfaction  of  the  court  or  judge,  upon 
proper  notice,  to  be  insufficient  to  secure  the  party  whose 
property  is  attached,  against  damages,  the  court  or  judge 
may  require  an  additional  undertaking  to  be  filed,  and  if  not 
filed,  the  attachment  shall  be  dissolved.  No  attachment 
shall  be  dissolved  by  reason  of  any  defect  in  the  attachment 
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papers  that  can  be  amended  without  affecting  the  substantial 
rights  of  the  parties. 

RULE  XXI. 

Upon  a  reference  to  try  all  the  issues,  both  of  fact  and 
law,  and  to  report  a  judgment  thereon,  the  referee  shall  set 
forth  in  his  report  the  facts  found  and  conclusions  of  law 
separately,  and  shall,  upon  the  day  when  his  report  is  filed, 
serve  upon  the  respective  parties,  or  their  attorneys,  notice 
that  such  report  is  filed;  and  the  trial  of  the  cause  for  the 
purpose  of  notice  and  motion  for  new  trial  shall  not  be 
deemed  concluded  until  such  notice  is  served. 

RULE  xxn. 
When  an  appeal  is  perfected  and  a  proper  undertaking,  to 
stay  proceedings  is  filed,  it  shall  stay  all  further  proceedings 
in  the  court  below,  upon  the  judgment  or  order  appealed 
from,  or  upon  the  matter  embraced  therein ;  and  if  an  execu- 
tion or  other  order  shall  have  been  issued  to  the  sheriff, 
coroner  or  elizor,  he  shall  return  the  same,  with  the  cause 
therefor,  and  his  proceedings  thereunder,  endorsed  thereon 
upon  receiving  from  the  clerk  a  certificate,  under  the  seal  of 
the  court,  of  the  perfecting  of  the  appeal.  The  certificate 
shall  state  the  title  of  the  action,  the  filing  and  service  of  the 
notice  of  appeal  and  the  date  of  such  filing  and  service,' 
together  with  the  filing  and  approval  of  the  undertaking 
staying  all  proceedings,  and  the  date  of  such  filing  and 
approval;  and  such  certificate  shall  operate  as  a  supersedeas 
of  the  execution,  or  a  vacation  of  the  order. 

RULE  XXIIL 

If,  in  an  action  to  foreclose  a  mortgage,  the  defendant  fails 
to  answer  within  the  time  allowed  for  that  purpose,  or  the 
right  of  plaintiff  as  stated  in  the  complaint  is  admitted  by 
the  answer,  the  court  may  make  an  order  referring  it  to  some 
suitable  person  as  referee,  to  compute  the  amount  due  to  the 
plaintiff,  and  to  such  of  the  defendants  as  are  prior  incum- 
brancers of  the  mortgaged  premises,  and  to  examine  and 
report  whether  the  mortgaged  premises  can  be  sold  in  par- 
cels, if  the  whole  amount  secured  by  the  mortgage  has  not 
become  due.  If  any  of  the  defendants  have  been  served  by 
publication,  the  order  of  reference  shall  also  direct  the  referee 
to  take  proof  of  the  facts  and  circumstances  stated  in  the  com- 
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plaint,  and  to  examine  the  plaintiff,  or  his  agent,  on  oath,  as 
to  any  payments  which  have  been  made,  and  to  compute  the 
amount  due  on  the  mortgage,  preparatory  to  the  application 
for  decree  of  foreclosure. 

RULE   XXIV. 

When  an  order  shall  be  made  enlarging  the  time  to  file  a 
statement  or  affidavits  on  motion  for  new  trial,  the  adverse 
party  ^hall  have  the  same  number  of  days  to  propose  amend- 
ments or  file  counter  affidavits  as  was  allowed  by  such  order 
to  file  such  statement  or  affidavits. 

RULE  XV. 

When  a  motion  for  a  new  trial  is  made  in  a  cause  tried 
before  a  referee,  the  statement  shall  be  settled  by  the  referee. 

RULE  XXVI. 

No  stay  of  execution  upon  motion  for  a  new  trial  shall  be 
granted  or  allowed,  nor  execution  or  other  proceeding  be 
stayed  in  any  case,  except  upon  the  giving  of  a  good  and 
sufficient  undertaking,  in  the  manner  and  form  as  other 
undertakings  are  given,  to  be  approved  by  the  judge,  with  at 
least  two  sureties,  for  the  payment  of  the  judgment  or  debt, 
or  performance  of  the  act  directed  by  the  judgment  or  order, 
in  such  amount  as  may  be  fixed  by  the  judge.  An  order  to 
stay  execution,  or  other  proceedings  in  an  action,  shall  be  of 
no  effect  until  a  copy  of  notice  thereof  is  served  upon  the 
opposite  party,  or  his  attorney,  and  any  other  party  or  officer 
whose  proceedings  are  to  be  stayed  thereby,  unless  said 
attorney  or  officer  be  present  at  the  time  of  making  such 
order.  And  if  an  execution  or  other  order  shall  have  been 
issued  to  the  sheriff,  coroner,  elisor,  or  other  person,  he  shall 
return  the  same  with  the  cause  therefor  and  his  proceedings 
thereunder  endorsed  thereon,  upon  receiving  from  the  clerk 
a  certificate,  under  the  seal  of  the  court,  of  the  granting  of 
the  stay  of  execution  or  other  proceedings.  The  certificate 
shall  state  the  title  of  the  action,  the  order  staying  the  exe- 
cution or  other  proceedings,  and  the  date  of  such  order, 
together  with  the  filing  and  approval  of  the  undertaking 
above  required,  and  the  date  of  such  filing  and  approval; 
and  such  certificate  shall  operate  as  a  supersedeas  of  the  exe- 
cution or  a  vacation  of  the  order. 
Vol.  XX1V.-2 
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RULE  xxvii. 
No  agreement  or  stipulation  between  the  parties  in  a 
cause,  or  their  attorneys,  in  respect  to  the  proceedings 
therein,  will  be  regarded,  unless  the  same  shall  be  entered 
in  the  minutes  in  the  form  of  an  order,  by  consent,  or  unless 
the  same  shall  be  in  writing,  subscribed  by  the  party  against 
whom  the  same  shall  be  alleged,  or  by  his  attorney  or 
counsel. 

RULE  XXVIIL 
No  juror  shall  be  excused  except  in  open  court;  and  when 
a  juror  is  excused,  the  elerk  shall  immediately  withdraw  his 
name  from  the  box  for  the  period  for  which  he  has  been 
excused. 

RULE  XXIX. 
No  person  shall  be  appointed  guardian  ad  litem,  either 
upon  the  application  of  the  infant  or  otherwise,  unless  he  be 
the  general  guardian  of  thfe  infant,  or  an  attorney  or  other 
officer  of  this  court,  or  is  fully  competent  to  understand  and 
protect  the  rights  of  the  infant;  has  no  interest  adverse  to 
that  of  the  infant,  and  is  not  connected  in  business  with  the 
attorney  or  counsel  of  the  adverse  party,  nor  unless  he  be  of 
sufficient  pecuniary  ability  to  answer  to  the  infant  for  any 
damage  which  may  be  sustained  for  his  negligence  or  mis- 
conduct in  defense  of  the  suit. 

RULE  XXX. 

Every  attorney,  or  officer  of  this  court,  shall  act  as  guard- 
ian of  an  Infant  defendant,  whenever  appointed  for  that 
purpose  by  an  order  of  the  court.  He  shall  examine  into 
the  circumstances  of  the  case,  so  far  as  to  enable  him  to 
make  the  proper  defense,  and  shall  be  entitled  to  such  com- 
pensation as  the  court  may  deem  reasonable. 

RULE  XXXL 
No  guardian  ad  litem  shall  receive  any  money  or  property, 
or  proceeds  of  sale  of  real  estate,  until  he  has  given  security 
by  bond,  in  double  the  amount  of  such  property  or  money, 
with  two  sureties,  who  shall  justify  as  in  other  cases, 
approved  by  the  judge  and  filed  by  the  clerk,  conditioned 
for  the  faithful  discharge  of  his  trust. 

RULE  XXXIL 
The  counsel  obtaining  any  order,  judgment  or  decree,  shall 
furnish  the  form  of  the  same  to  the  clerk. 
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RTTLE  XXXIII. 
The  sheriff  shall  file  with  the  clerk  the  affidavit  and  order 
on  which  any  arrest  is  made,  within  five  days  after  such 
arrest  is  made. 

RULE  XXXIV. 

The  party  against  whom  judgment  is  entered  shall  have 
two  days  after  service  of  a  copy  of  the  cost  bill  in  which  to 
move  to  retax  costs. 

RULE  XXXV. 

In  actions  to  enforce  mechanics'  liens,  other  lienholders 
coming  in  under  the  notice  published  by  the  plaintiff,  shall 
do  so  by  filing  with  the  clerk  and  serving  on  the  plaintiff, 
and  also  on  the  defendant,  if  he  be  within  the  state,  or  be 
represented  by  counsel,  a  written  statement  of  the  facts  con- 
stituting their  liens,  together  with  the  dates  and  amounts 
thereof,  and  the  plaintiff  and  other  parties  adversely  inter- 
ested shall  be  allowed  five  days  to  answer  such  statements. 

RULE  XXXVL 

No  motion  once  heard  and  disposed  of  shall  be  renewed  in 
the  same  cause,  nor  shall  the  same  matters  therein  embraced 
be  re-heard,  unless  by  leave  of  the  court  granted  upon 
motion  therefor,  after  notice  of  such  motion  to  the  adverse 
parties. 

RULE  XXXVII. 

When  an  appeal  from  the  justices  court  to  this  court  has 
been  perfected,  and  the  papers  are  not  filed  in  this  court 
within  fifteen  days  from  the  day  of  filing  the  undertaking  on 
appeal,  this  court,  on  the  production  of  a  certificate  from  the 
justice  to  the  effect  that  an  appeal  has  been  taken  and  per- 
fected, but  the  papers  have  not  been  ordered  up,  or  the 
proper  costs  not  paid,  or  upon  showing  that  any  other  neces- 
sary steps  have  not  been  taken,  shall  dismiss  the  appeal  at 
the  cost  of  the  appellant. 

RULE  XXXVIII. 

The  plaintiff  shall  cause  the  papers  in  a  case  certified  to 
this  court  under  the  provisions  of  the  539th  section  of  the 
practice  act,  to  be  filed  in  the  office  of  the  clerk  of  this  court 
within  fifteen  days  from  the  day  upon  which  the  order  of  the 
justice  is  made  directing  the  transfer  of  the  case.  If  the 
papers  are  not  so  filed  the  case  shall  be  dismissed,  upon  filing 
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a  certificate  from  the  justice  to  the  effect  that  he  has  certified 
the  papers  as  required  by  said  section,  but  that  the  same 
have  not  been  ordered  up,  or  the  proper  qosts  paid;  or  if  it 
shall  appear  that  such  papers  are  not  filed  in  this  court  by 
reason  of  the  neglect  of  the  plaintiff  to  pay  the  fees  of  the 
clerk  for  filing  the  same. 

RULE  XXXIX. 

During  the  time  the  court  remains  in  session  it  shall  be 
the  duty  of  the  sheriff  in  attendance  to  prevent  all  persons 
from  coming  within  the  bar,  except  officers  of  the  court, 
attorneys  and  parties  to,  or  jurors  or  witnesses  in  the  cause 
or  matter  being  tried  or  heard.  The  sheriff  shall  also  keep 
the  passage  way  to  the  bar  clear  for  ingress  and  egress. 

RULE  XL. 

Before  the  argument  begins,  counsel  shall  prepare  their 
instructions,  submit  them  to  the  inspection  of  the  opposite 
party,  and  then  deliver  them  to  the  court.  The  court  will 
hear  objections  to  instructions,  and  will,  when  practicable, 
settle  the  instructions  in  advance  of  the  argument,  and 
permit  counsel  to  use  them  when  addressing  the  jury. 

RULE  XLL 

When  any  district  judge  shall  have  entered  upon  the 
trial  or  hearing  of  any  cause  or  proceeding,  demurrer  or 
motion,  or  made  any  ruling,  order  or  decision  therein,  no 
other  judge  shall  do  any  act  or  thing  in  or  about  said  cause, 
proceeding,  demurrer  or  motion,  unless  upon  the  written 
request  of  the  judge  who  shall  have  first  entered  upon  the 
trial  or  hearing  of  said  cause,  proceeding,  demurrer  or 
motion. 

RULE  XLII. 

When  an  application  or  petition  for  any  writ,  rule  or  order 
shall  have  been  made  to  a  district  judge  and  is  pending,  or 
has  been  denied  by  such  judge,  the  same  application  or  motion 
shall  not  again  be  made  to  the  same  or  another  district  judge, 
unless  upon  the  consent  in  writing  of  the  judge  to  whom  the 
application  or  motion  was  first  made. 

RULE  XLIIl. 
No  judge,  except  the  judge  having  charge  of  the  cause  or 
proceeding,  shall  grant  further  time  to  plead,  move,  or  do 
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any  act  or  thing  required  to  be  done  in  any  cause  or  proceed- 
ing, unless  it  be  shown  by  affidavit  that  such  judge  is  absent 
from  the  state,  or  from  some  other  cause  is  unable  to  act. 

RULE  XLIV. 

When  a  cause  shall  have  been  certified  by  the  state  land 
register  to  the  district  court  for  trial,  it  shall  be  the  duty  of 
the  first  applicant,  within  thirty  days  after  receiving  notice 
of  such  certification,  to  file  and  serve  upon  the  adverse  party 
a  complaint  setting  forth  the  facts  upon  which  he  claims  to 
be  entitled  to  the  land.  The  adverse  party  shall,  within  ten 
days  after  service  of  the  complaint,  file  and  serve  his  answer, 
in  which  answer  he  shall  set  forth  the  facts  upon  which  he 
relies. 

RULE  XLV. 

No  judgment,  order,  or  other  judicial  act  or  proceeding, 
shall  be  vacated,  amended,  modified  or  corrected  by  the 
court  or  judge  rendering,  making  or  ordering  the  same, 
unless  the  party  desiring  such  vacation,  amendment,  modifi- 
cation or  correction  shall  give  notice  to  the  adverse  party  of 
a  motion  therefor,  within  six  months  after  such  judgment 
was  rendered,  order  made,  or  action  or  proceeding  taken. 


To  the  Honorable  Judges  of  the  Diatrict  Court  of  the  State  of 
Nevada: 

Your  Committee  appointed  to  prepare  Rules  of  Court,  sub- 
mit for  your  approval  and  adoption  the  foregoing  rules, 
forty-five  in  number. 

TRENMOR   COFFIN, 
ROBT.   M.   CLARKE, 
R.   H.   LINDSAY, 
W.   E.   F.   DEAL, 
H.   F.   BARTINE, 

Committee. 
Attest:    James  D.  Torreyson,  Secretary. 


It  is  hereby  ordered  that  the  foregoing  rules,  forty-five  in 
number,  be  and  they  are  hereby  adopted  as  the  Rules  of 
Practice  of  the  District  Court  of  the  State  of  Nevada,  and 
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that  they  be  in  force  in  each  county  thirty  days  after  the 
date  of  their  filing  in  the  clerk's  office  of  such  counties. 

RICHARD   RISING, 

Presiding  District  Judge. 
R.   R.   BIGELOW, 
A.   L.   FITZGERALD, 

District  Judges. 
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Hanford,  J.  M -Aug.  11, 1875 

Hoyt,  Chas.  A Sept  4, 1875 

Hiles,  Ogden Apr.  3, 1876 

Huffaker,  F.  M._.. Oct  24,1877 

Hoyt,  Allen  V. Oct  27,1877 

Hereford,  John  B Nov.  10,1877 

Hannah,  James  A Feb.  20,1882 

Hardin,  C.  H.  E Jan.  13,1883 

Hart,  W.  H.  H.— Feb.  19, 1885 

Hatfield,  L.  T July  7, 1890 

Harris,  Artemus  E. Feb.  3,1895 

Hoffman,  Edward  E.— Sept  7, 1895 

Henderson,  Chas.  B July  1, 1896 

Hood,  Bert  L May  12, 1900 

Ivins,  Charles  H Jan.  2, 1888 

Johnson,  J.  Neely June  2,1862 

Joachimson,  H.  L. June  3, 1862 

James,  John. June  10, 1862 

Janin,  Edward- Dec  23, 1862 

Johnson,  Wm.  Neely.-Aug.  17, 1863 

James,  W.  H Nov.  6, 1863 

Jones,  Frank Jan.  20, 1864 

Jones,  W.  T.- Apr.  1,1867 

Julien,  Thomas  V May  7,1872 

Johnson,  Roger Jan.  17, 1878 

Jameson,  J.  S._ July  1,1878 

Judge,  James  R. Apr.  5, 1881 

Jones,  Charles  A Oct  4, 1886 


Jones,  Wm.  Dudley May  9, 1892 

Johnson,  Georgia  J July  30, 1898 

Kirkpatrick,  M Jan.  21, 1864 

Kennedy,  F.  H May  5,1865 

Knox,  Wales  L.. July  11, 1866 

Keating,  R.  P Aug.  21,1865 

Keyser,  Phil.  W Oct  21, 1865 

Kennedy,  W.  C- Jan.  4, 1869 

Kittrell,  John  R May  4, 1871 

Keith,  George  W July  3, 1872 

Knight,  George  A Jan.  6, 1873 

King,  Cameron  H Feb.  8,1873 

Kingston,  George  A July  2, 1877 

Keeney,  George  D Apr.  23, 1878 

Knight,  E.  D July  2, 1888 

King,Sam  D Apr.  7, 1890 

King,  Percival  S May  9, 1892 

Kehoe,  Dennis  H Apr.  7, 1894 

Kelly,  Chas.  H Dec.  2, 1897 

Knox,  Charles  L. July  29, 1899 

Lindsey,  W.  H June  2, 1862 

Larrowe,  M.  D —June  3, 1862 

Lansing,  C.  J Aug.  17,1863 

Lewis,  J.  F.  „ Apr.  25,1864 

Lee,  W.  G ...Jan.  5, 1865 

Lyon,  George  G._ Aug.  23, 1869 

Lucas,  J.  H..„ —May  4, 1871 

Leonard,  O.  R. May  19,1871 

Lowry,  Hiram  N -...Oct  8,1872 

Laspeyre,  Thomas Apr.  14, 1874 

Lindsay,  R.  H.  - Jan.  25, 1875 

Love,  William  C Aug.  11, 1875 

Lowery,  Robert  E Nov.  21, 1874 

Lewis,  D.  J Sept  1, 1875 

Lawrence,  And.  J July  1,1878 

Lamb,  J.  T July  8, 1882 

Langan,  F.  P.- Jan.  13, 1887 

Laird,  Jno.  W.  P. .Oct  20, 1890 

Lothrop,  John July  1, 1891 

Laurenson,  Wm Feb.  25,1896 

Langwith,  Joseph  A Oct  5, 1896 

Lake,  F.  B Oct  3, 1898 

Lewers,  Chas.  Ross.— Nov.  12, 1898 

McConnell,  John  R. June  2, 1862 

Musser,  John  J June  2, 1862 

Moyes,  Richard June  3, 1862 

McCentaire,  R.  G Dec.  23, 1862 

Murphy,  W.  G — Aug.20,1863 

McReardon,  James Aug.  21, 1863 

Morrison,  Murray No  v.  28, 1863 

Morrison,  Robert  F.— Nov.  28, 1863 
Mitchell,  Henry  K Mar.  14, 1866 
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McKinstry,  E.  W July  10, 1865 

McQuaid,  Jno.  A July  25, 1865 

Mayenbaum,  Henry Apr.  2, 1866 

Mesick,  R.  S -Feb.  2, 1867 

Meagher,  James  D. May  27, 1867 

McKeeby,.L.  C... July 24, 1868 

Marshall,  J.  B Dec.  16, 1868 

McElvaney.  John  G Oct.  13, 1869 

McClinton,  J.  G... May  23, 1871 

McDonald,  O.  C. .- Nov.  23, 1871 

Murphy,  Michael  A.  —Feb.  29, 1872 

Maxwell,  J.  J. -May  8, 1872 

May,  J.  J Mar.  24, 1873 

McFarland,  T.  B Oct.  13, 1873 

McAllister,  Hall July  17,1874 

Mesick,  W.  S.  _ Apr.  20, 1876 

Morgan,  Jas.  M Oct.  29, 1875 

Mitchell,  R.  B._ Apr.  3, 1877 

Merzbach,  F.  H Jan.  24, 1878 

Mann,  S.  A Apr.  6, 1878 

Maddux,  L.  J Apr.  17, 1879 

Mills,  Frank  P Oct.  6, 1879 

Mahoney,  J.  L Jan.  3,  ,1881 

Mack,  Charles  E Apr.  4, 1881 

Murphy,  Frank  X Feb.  4, 1884 

Millar,  G.  E.... Oct.  2, 1882 

Miner,  Richard  S May  6,1889 

MacMillan,  J.  H Sept.  20,1879 

McGowan,  Alex  J Oct.  6, 1890 

Meredith,  J.  H Dec,  1,1890 

Mighels,  P.  V Jan.  10, 1891 

Metson,  William  H Oct.  5, 1891 

Murdock,  Orrice  A May  2, 1892 

Murphy,  Frank  E June  18, 1892 

Massey,  W.  A Mar.  13, 1893 

McNamee,  Frank  R.— Apr.  15, 1895 
Maestretti,  Antonio  J.. .Jan.  28, 1899 

MacMillan,  H.  R June  24, 1899 

Mack,0.  H Oct.  14, 1899 

North,  John  W.  _ June  2, 1862 

Nourse,  George  A Apr.  25, 1864 

Napthaly,  Joseph July  10, 1867 

Newman,  Paul July  13, 1868 

Nye,  James  W -..-.-Oct.  5. 1869 

Noel,  George  N Apr.  7, 1894 

Norcross,  Frank  H July  28, 1894 

Nagel,  E.  C -July  30, 1898 

0»Dougherty,  A.  B May  12, 1871 

Owen,  Frank  — May  27, 1871 

0»Dougherty,  Wm.  I.„Aug.  11, 1875 

Osborne,  T.  J._ Sept.  8, 1884 

Oliver,  Frank  S May  28, 1896 

Oddie,  Tasker  L Nov.  11, 1898 


Patterson,  Wm June  2, 1862 

Pitzer,  J.  S Dec.  23, 1862 

Pendergast,  — . Jan.  20,1864 

Pratt,  O.  C.  — —Jan.  20, 1864 

Powell,  John.  Jr -Apr.  29,1871 

Pierson,  Wm.  M June  15, 1871 

Plummer,  J.  A —July  10, 1886 

Poujade,  Joseph Nov.  19, 1888 

Patterson,  Webster Dec.  1, 1890 

Piatt,  Horace  G Jan.  13, 1^ 

Pyne,  Geo.  D ...-Apr.  7,1894 

Porter,Samuel  T Mar.  18. 1895 

Piatt,  Samuel -May  28, 1896 

Packard,  Peter  N May  16, 1898 

Pike,  W.  H.  A.- —July  29. 1899 

Parker,  Wm.  O— Dec.  21, 1899 

Queen,  Chas.  L Sept  9,1878 

Ralston,  J.  H June  2, 1862 

Reardon,  T.  B June  2, 1882 

Robinson,  Tod Jan.  20, 1864 

Roop,  J.  W Jan.  21. 1864 

Ryan,  Wm.  H Oct.  3, 1865 

Rankin,  B.  P May  15, 1866 

Robinson,  E.  I Feb.  18,1867 

Rives,  H - Mar.  14.1870 

Robinson,  Robert Mar.  14, 1870 

Reddy,  P June  28, 1871 

Rand,  J.  H.- Oct.  4, 1875 

Robinson,  Seth Jan.  15. 1878 

Rankin,  Geo.  A—- Jan.  11, 1879 

Ryan,  Launcelot Apr.  8, 1879 

Ryan,  T.  P Nov.  13, 1880 

Ritter,  Careton  M -Oct.  8, 1881 

Redding,  Joseph  D Oct  22,1882 

Ricketts,  A.  H -July  19,1884 

Reynolds,  John July  28, 1894 

Roberts.  E.  E Oct  14, 1899 

Stewart,  Wm.  M June  2, 1862 

Seely,  Jonas June  2, 1862 

Smith.  Horace. June  2, 1862 

Stewart,  Well... June  3, 1862 

Steele,  H.  M —Dec.  23, 1862 

Stearns,  L.  O Dec.  23, 1862 

Sankey,  Samuel Dec  23, 1862 

Sunderland,  Thomas— Dec.  23, 1862 

Sawyer,  George  S Aug.  20.1863 

Shuck,  O.T... Apr.  25, 1864 

Stephens,  W.  J Jan.  5, 1865 

Sumner,  Charles  A Nov.  1,1865 

Seawell,  William  M.— Oct  26, 1866 

Stephens,  James  A May  29, 1867 

Stone,  M.  N Aug.  23,1869 
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Smith,  F.  M Oct.  11, 1869 

Sanderson,  S.  W- Oct  11,1889 

Stonehill,  E.  B May  22,1871 

Sine,  E.  P May  27, 1871 

Sears,  WiUiam  H Feb.  5, 1872 

Scrivner,  J.  J June  8, 1872 

Savafire,  J.  A Mar.  5, 1873 

Simmons,  Hugh  F Apr.  7, 1873 

Stephens,  T.  A July  6,1874 

Sabin,  Oeorge  M Mar.  7, 1874 

Shafer,  J.  K _ Jan.  3, 1876 

Soderberg,  N Jan.  24,1878 

Stocker,  Abner  H -Sept  3, 1879 

Sutherland,  W.  J... July  5, 1880 

Stone,  Frank  M Jan.  24, 1881 

Steffan,  Albert July  9,1881 

Sanders,  Benjamin May  8,1882 

Stearns,  A.  T._ June  2, 1884 

Siebert,  H.G .Dec.  16, 1886 

Summerfield,  Sardis  .-.Jan.  12, 1889 

Smith,  Grant  H Jan.  6, 1890 

Scott,  J.  W _ Oct  6,1894 

Sanders,  Garry  E. June  5, 1897 

Sherran,  Edward  R Oct  4, 1807 

Smith,  Oscar  J Dec.  2, 1897 

Sawyer,  George  Oaks. -.Jan.  6. 1897 

Sweeney,  James  G. July  30,1808  . 

Sadler,  Erwin  L Nov.  12, 1808 

Schlagel,  Frank. June  12, 1899 

Sullivan,  J.  F.... -June  11, 1900 

Tilford,  Frank Nov.  28,1863 

Taylor,  R.  H Jan.  __,1864 

Thornton,  Harry  I Apr.  3, 1866 

Thompson,  Robert Oct  11, 1867 

Tebbs,  Moses  — Apr.  14, 1870 

Thornton,  Crittenden„May  19,1871 

Thatcher,  A.  M Auy.  21, 1872 

Tilden,  M.  C... Oct.  23,1876 

Tuska,  Wald  J Nov.  11, 1878 

Tompkins,  W.  H Aug.  14, 1873 

Talbot,  George  F July  7,1881 

Truman,  D.  S Nov.  15, 1881 

Torreyson,  James  D Jan.  4, 1882 

Taylor,  E.  W.. July  3, 1882 

Thomas,  Francis  J Sept  7, 1886 

Thackston,  C.  M.-_ Jan.  7, 1888 

Tait,  Hugh  A. Dec  1, 1890 

Tilden,  Ltfiura  M July  22, 1893 

Turner,  Merrill Apr.  27, 1896 

Tauszky,  Edmund July  12, 1897 

Underwood,  J.  G June  10, 1862 


Virgin,  D.  W Jan.  14, 1867 

Varian,  C.  S June  1,1872 

Van  Fliet,  W.  C.^ Jan.  5, 1875 

VanDerLieth,  E.  D -Jan.  2, 1882 

Virden,  W.  H May  12, 1890 

Van  Duzer,  C.  D..^ Sept  12, 1808 

Williams,  Charles  H.— June  2, 1862 

Ward,  J June  11, 1862 

Wattson,  John  V Jan.  21, 1864 

Waldron,  Dan  E Jan.  21, 1864 

Wright,  S.  H Aug.  22, 1864 

Wells,  Thomas May  31, 1865 

Whitman,  B.  C- -May  6, 1865 

Wallace,  W.  C. July  11,1865 

Williams,  John  I Oct  9,1865 

Webster,  William Oct  17, 1865 

Woodburn,  William Jan.  4, 1866 

Williams,  Robert  H Jan.  6,1866 

Waldo,  H.  A May  20, 1867 

Welty.  D.  W.  _ Jan.  6, 1869 

Waitz,  Adolphus Oct  13, 1869 

Whitcher,  J.  W- Apr.  20, 1870 

Wren,  Thomas Mar.  24, 1871 

Williams,  George  R.-.May  20, 1871 

Waters,  George  L June  10,1872 

Willis,  A.H June  1,1876 

Wines.  J.  L Sept  20, 1876 

Witherell,  Charles  A. -Dec.  26, 1863 

Windle,  J.  H Mar.  5, 1877 

Wimans,  Joseph  W Oct  23, 1877 

Whitehill,  Henry  R Jan.  24, 1873 

Wilson,  Alexander.— Nov.  19, 1878 

Wescoatt,  W.  H May  8, 1882 

Willett,  C.  H Oct  22, 1883 

Wharton,  Z.  F- Nov.9,1885 

Winnie,  William  E -Oct  3, 1887 

Wheeler,  R.  G... Sept  2, 1889 

West,  Peter Jan.  6, 1890 

Winterbum,  G.  H Apr.  11, 1885 

Williams,  E.  L Nov.  18, 1885 

Wheeler,  John  T. Dec.  1,1890 

Wilson,  Ramon  E Nov.  10, 1891 

Walling,  J.  M.- Mar.  28, 1892 

Wilson,  Marion  S Nov.  15, 1894 

Work,  Frank  B.  - July  1, 1895 

Warren,  Harry Feb.  25, 1896 

Walsh,  John  Emmett- Apr.  27, 1896 

Walker,  Charles  A Sept  16, 1897 

White,  Jay  H July  30, 1898 

Warren,  Anna  B. July  29, 1899 
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MEMBERS   OP   THE   NEVADA  BAR  THE   DATE   OP  WHOSE 

ADMISSION  DOES  NOT  APPEAR  ON  THE 

ROLL  OF  THE  COURT; 


Aid  rich,  Louis 
Anderson,  William  P. 
Atwater,  Isaac 

Baker,  John  T. 
Barbour,  William  T. 
Beatty,  H.  O. 
Berry,  George  H. 
Buring,  W.  H. 
Brossman,  C.  M. 
Brumfield,  W.  H. 
Bryan,  Charles  H. 
Bowman,  John 

Cadwalader,  George 
Coflfroth,  James  W. 
Cooper,  D. 
Corson,  Dighton 
Croyland,  John 

.  Davenport,  William  H. 
Doyle,  H. 

Elliott,  A.  B. 


Flandreau,  Chas.  P. 
Plick,  Henry 
Preer,  Leon  D. 

Garber,  John 
Gaston,  Chas.  A. 
Gehr,  Harry  A. 
Gray,  G.  H. 
Griffith,  Chas. 

Harmon,  J.  H. 
Harrison,  M.  D, 
Hereford,  Prank 
Hittell,  G.  H. 
Hubbard,  James  P. 

Kelly,  John  P. 
Kendall,  Chas.  W. 
Kenedy,  James  M. 
Kutz,  Joseph 

Labatt 

Lewis,  James  P. 


Lindsey,  Chas.  H. 

McRea,  J.  B. 
Moss,  James  W. 

Nugent,  John  M. 

Perley,  Duncan  W. 

Quint,  Leander 

Rhodes,  W.  H. 
Rising,  Richard 

Scaniker,  S.  P. 
Steele,  H.  M. 
Street,  H.  C. 

Terry,  David  S. 

Williams,  J.  J. 
Williams,  Thomas  H. 
Worthington,  Harry  G. 
Wood,WimamS. 
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REPORTS  OF  CASES 

DETERMINED  IX 

The  Supeeme  Court 

OP  THE 

STATE  OF  NEYADA. 

JULY  TERM,  1897. 


[No.  1600.] 

STATE  OF  NEVADA,  ex  rkl.  H.  C.  CUTTING,  as  Super- 
intendent OF  Public  Instruction,  Relator,  v,  W.  J. 
WESTERFIELD,  as  State  Treasurer,  Respondent. 

CowBTiTUTiosAL  Law— OousTBUCTioN  OF  Statutbs.  A  Statute  will  always 
be  sustained  by  the  courts  if  there  is  any  reasonable  doubt  of  its 
unconsti  tutionality. 

Idem— School  Pukd— Salary  op  Superintendent  of  Public  Instruction. 
An  appropriation  of  money  for  the  payment  of  the  salary  of  the  super- 
intendent of  public  instruction  out  of  the  general  school  fund,  is  not 
in  violation  of  section  3,  article  XI  of  the  state  constitution,  provid- 
ing that  the  interest  received  from  the  investment  of  the  state 
school  fund  "shall,  fix>m  time  to  time,  be  apportioned  among  the 
several  counties"  as  the  legislature  may  provide  by  law;  there 
being  no  such  restriction  on  the  disposition  of  that  portion  of  the 
fund  derived  from  taxation,  as  provided  for  by  section  6  of  the  same 
article,  and  the  superintendent  being  immediately  connected  with 
the  common  schools. 

Original  proceeding.  Application  by  the  State  on  the 
relation  of  H.  C.  Cutting,  as  Superintendent  of  Public  Instruc- 
tion, for  mandamuB  to  compel  W.  J.  Westerfield,  as  State 
Treasurer,  to  pay  a  certain  warrant  drawn  by  the  State  Con- 
troller upon  the  general  school  fund  of  the  state  for  payment 
on  the  salary  of  the  superintendent  of  public  instruction. 
Writ  issued. 

The  facts  sufficiently  appear  in  the  opinion. 
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Argument  for  Respondent. 


James  R.  Judge,  Attorney-General,  for  Relator: 
1.  Section  3  of  article  XI  of  the  constitution  pledges  the 
interest  accrued  from  investment  of  the  state  school  fund  to 
the  various  counties,  but,  by  virtue  of  section  6  of  the  same 
article,  money  arising  from  taxation  therein  provided  for,  is 
also  placed  in  the  general  school  fund,  and  this  money 
derived  from  taxation  can  be  applied  to  pay  relator's  claim. 

Wm.  Woodbum  and  A.  J.  McGowan,  for  Respondent: 

I.  Article  XI,  section  3  of  the  state  constitution  provides 
what  shall  constitute  the  school  fund,  to  wit:  Government 
land  sales,  escheated  estates,  fines  and  donations  for  educa- 
tional purposes. 

II.  The  act  creating  the  "general  (distributing)  school 
fund"  (Stats.  1871,  p.  66),  provides  in  section  3  the  duties 
of  the  state  treasurer.  By  virtue  thereof  he  places  the 
moneys  paid  for  interest  received  from  the  investment  of 
the  "  state  school  fund "  in  a  fund  called  the  general  (dis- 
tributing) school  fund.  This  fund  we  claim  belongs  by 
virtue  of  the  constitutional  provision  to  the  counties  of  the 
state. 

III.  The  constitutional  enactment  was  reiterated  by  the 
legislature  as  will  appear  by  consulting  Gen.  Stats,  of  1885, 
paragraph  1282.  Consequently  there  can  be  no  money  in 
the  general  (distributing)  school  fund  that  can  be  applied 
to  the  payment  of  relator's  claim,  as  all  of  it  has  been 
actually  apportioned  to  the  counties.  "Where  a  statute 
provides  that  the  income  of  the  school  fund  and  other 
moneys,  shall  annually  be  divided  and  distributed  by  the 
controller  among  the  several  towns,  it  amounts  to  an  appro- 
priation."    {State  V.  Strauh  (Conn.),  23  Atl.  Rep.  924.) 

IV.  Paragraph  1344,  section  55,  of  the  General  Statutes, 
1885,  provides  that  five  per  cent  of  all  moneys  received  as 
state  tax  shall  be  set  apart,  semi-annually,  to  be  distributed 
pro  rata  to  the  various  counties  of  the  state.  Then  we  have 
a  general  (distributing)  school  fund,  consisting  of  and  made 
up  of,  first,  interest  upon  the  investment  of  the  state  school 
fund,  and,  second,  five  per  cent  of  the  state  tax.  These  two 
sources  of  revenue  are  pledged  to  the  support  of  the  com- 
mon schools  of  the  counties. 
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Argument  for  Respondent. 


V.  Counsel  for  relator  admits  that  section  3  of  article  XI 
of  the  constitution  pledges  the  interest  accrued  from  invest- 
ment of  the  state  school  fund  to  the  various  counties,  but  claims 
that  by  virtue  of  section  6  of  the  same  article,  money  aris- 
ing from  taxation  therein  provided,  is  placed  in  the  fund 
which  he  designates  the  '^  general  school  fund,''  and  this  can 
be  applied  to  pay  relator's  claim.  We  acknowledge  his 
admission,  but  respectfully  decline  to  admit  his  contention 
for  two  reasons.  First,  we  have  no  general  school  fund,  but 
are  confronted  with  a  general  (distributing)  school  fund, 
made  up  as  we  have  heretofore  set  out.  The  controller  keeps 
an  account  with  interest  accruing  from  investments,  also  an 
account  with  money  arising  from  state  taxation  for  public 
schools.  The  interest  is  pledged  by  the  constitution  to  the 
counties.  Twice  a  year  the  controller  figures  out  five  per 
cent  of  his  taxation  account,  and  places  it  along  with  the 
interest  accumulated,  and  these  two  accounts  go  into  the 
general  (distributing)  school  fund  for  the  respective  counties 
of  the  state.  No  sum  of  money  remaining  in  the  "  interest 
account  "  after  the  semi-annual  appropriation  can  be  placed 
in  any  fund,  and  consequently  cannot  be  appropriated  out  of 
a  fund,  not  being  there,  to  pay  any  claim.  It  is  simply  an 
account  closed,  not  a  fund.  The  money  once  in  the  account 
has  gone,  and  a  fund  cannot  be  made  out  of  nothing,  there- 
fore there  is  no  money  available  in  any  fund  appertaining  to 
schools  to  pay  relator's  claim. 

VI.  Section  6  of  article  XI  of  the  constitution  provides 
for  a  special  tax  of  two  mills  upon  the  dollar  for  the  sup- 
port of  the  university  and  common  schools.  Section  5  of 
article  XI  declares  that  no  professor  or  teacher  shall  receive 
any  money  set  apart  for  school  purposes  unless  properly 
qualified.  For  the  sake  of  argument  upon  these  two  pro- 
visions of  the  constitution,  we  will  say,  but  not  admit,  that 
there  is  a  general  school  fund  made  up  of  interest  and  state 
tax  money;  then  we  contend  that  the  relator's  claim  should 
not  be  paid  out  of  the  fund  which  is  designated  by  relator's 
counsel  as  "  general  school  fund." 

VII.  Section  1  of  the  same  article  provides  for  the  office 
of  superintendent  of  public  instruction,  and  provides  that 
his  duties  shall  be  prescribed  by  law.     Nothing  is  said  of 
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his  salary,  or  out  of  which  fund  it  is  to  be  paid,  and  we 
claim  it  was  intended  by  the  constitution  framers  to  pay 
him  as  other  state  officers  are  paid,  out  of  the  general  fund 
of  the  state. 

VIII.  Taking  sections  5  and  6  of  article  XI  together,  we 
argue  and  claim  that  a  careful  study  of  their  provisions 
shows  beyond  a  reasonable  contention  or  doubt,  that  pro- 
fessors and  teachers  alone  were  the  only  persons  to  be  paid 
out  of  the  public  school  moneys;  that  is,  moneys  coming 
from  the  general  (distributing)  school  fund,  or  as  relator's 
counsel  calls  it,  the  general  school  fund.  If  it  had  been 
intended  to  pay  the  salary  of  the  superintendent  of  public 
instruction  out  of  this  money,  the  constitution  would  have 
placed  the  superintendent  along  with  teachers  and  pro- 
fessors in  section  5  of  said  article.  Section  1  creates  him, 
and  he  must  have  been  in  the  mind  of  the  constitution 
framers,  and  the  fact  of  his  being  left  out  of  section  5  of  the 
same  act  which  made  him  an  officer,  we  believe,  shows  that 
it  was  intended  to  deliberately  ignore  him  in  the  distribu- 
tion of  the  public  school  funds.  He  is  not  a  teacher,  and 
he  is  not  a  professor,  consequently  how  can  he  receive  money 
which  is  pledged  to  pay  qualified  teachers  and  professors, 
and  no  one  else? 

IX.  In  response  to  the  question  asked  by  the  honorable 
court:  "  Whether  the  taking  of  salaries  from  the  state 
school  fund  impaired  the  interest  accruing  to  be  used  for 
school  purposes?"  we  answer,  no  and  yes. 

First — If  any  part  of  the  state  school  fund  is  invested  in 
bonds,  the  interest  is  a  thing  of  certainty,  and  will  remain 
so  as  long  as  the  principal  remains  invested.  Being  invested 
in  such  a  manner,  that  principal  cannot  be  applied  to  the 
payment  of  salaries,  or  to  any  other  use. 

Second — If  that  portion  of  the  state  school  fund  which  is 
not  invested  were  to  be  blotted  out  of  existence,  we  still 
would  have  an  income  from  the  already  invested  portion, 
and,  as  the  doctrine  of  "  using  a  part  to  make  the  rest  avail- 
able" would  have  no  reason  to  be  invoked,  no  salaries 
would  have  to  be  paid  and  the  interest  of  the  invested  por- 
tion would  be  the  same  as  it  is  now. 

Third — At  the  present  time  we  use  a  part  of   the  state 
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school  fund  to  enable  us  to  turn  another  portion  into  cash 
for  investment.  Of  course,  this  so  using  ta^es  off  some  of 
the  principal  and  leaves  less  to  invest,  and  consequently  the 
interest  returns  will  be  less  and  each  county  will  get  less  an 
amount  than  if  the  whole  were  invested. 

X.  Taking  these  three  propositions  together,  it  will  be  seen 
that,  whilst  salaries  are  being  paid  out  of  the  state  school 
fund  under  the  guise  of  making  the  rest  of  the  fund  avail- 
able, it  does  not  impair  the  interest  accumulating  from  the 
invested  portion.  It  tends  to  keep  down  the  amount  to  be 
invested  and  thiis  prevents  additional  interest  from  coming 
into  the  general  (distributing)  school  fund.  But  if  salaries 
are  paid  directly  out  of  the  general  (distributing)  school 
fund,  then  the  amount  to  be  given  the  various  counties  will 
be  impaired  and  diminished  to  the  extent  of  the  salaries  paid. 
So  for  the  benefit  of  the  schools  it  would  be  better  to  pay 
salaries  out  of  the  state  school  fund. 

XI.  In  conclusion,  let  us  say:  That  every  state  of  the 
Union  holds  sacred  the  public  school  fund.  It  is  guarded 
jealously  and  devoted  solely  to  the  education  of  the  children 
of  the  land  within  the  common  public  schools.  We  invite  a 
perusal  of  the  case  of  Normal  School  v.  The  Auditors,  79  Va. 
233,  and  Com,  of  Bartholomew  Co.  v.  State,  116  Ind.  338,  to 
sustain  our  views. 

By  the  Court,  Bonnifield,  J.: 

The  relator  applies  to  the  court  for  writ  of  mandamus,  to 
compel  the  respondent,  as  state  treasurer,  to  pay  a  certain 
warrant  drawn  in  his  favor  by  the  state  controller,  for 
$83  33  as  his  salary  for  the  month  of  January,  1897. 

In  1881  the  act  of  the  legislature  fixing  the  salary  of  the 
superintendent,  made  it  payable  out  of  the  general  school 
fund.  In  1891  the  legislature  reduced  his  salary,  but  made 
it  payable  out  of  said  fund.  Every  appropriation  made  by 
the  legislature  for  payment  of  his  salary  from  1883  to  1897, 
inclusive,  has  been  made  payable  out  of  the  said  fund,  and 
his  salary  has  been  so  paid  up  to  the  beginning  of  this  year, 
when  the  state  treasurer  refused  to  pay  said  warrant.  Coun- 
sel for  respondent  moves  the  court  to  quash  and  set  aside 
relator's  application  upon  the   ground   substantially:   that 
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the  appropriation  act,  in  so  far  as  it  appropriates  moneys 
out  of  the  general  school  fund  to  pay  said  salary,  is  in 
direct  violation  of  art.  XI,  sec.  3,  of  the  constitution  of 
Nevada,  and  is  null  and  void.  And  they  say:  *'If  the 
act  of  1897  is  not  contrary  to  article  eleven,  section  three  of 
the  constitution  of  the  state,  respondent  has  no  defense  to 
the  action;  if  it  is,  the  application  for  the  writ  prayed  for 
by  relator  should  be  dismissed.'? 

As  to  these  latter  propositions  we  concur  with  the  counsel. 
The  argument  of  counsel  then,  with  reference  to  the  duties  of 
the  state  controller  and  state  treasurer,  relating  to  the  gen- 
eral school  fund,  based  on  the  provisions  of  the  statutes, 
other  than  the  appropriation  act  of  1897,  is  foreign  to  the 
question  submitted  to  the  court,  as  these  provisions  of  the 
statutes  in  no  manner  determine  or  affect  the  constitutional 
power  of  the  legislature  to  provide  for  the  payment  of  rela- 
tor's salary  out  of  said  school  fund.  Besides,  if  the  act  of 
1897,  in  appropriating  money  out  of  that  fund  to  pay  said 
salary,  is  constitutional,  we  find  no  legal  barrier  against  such 
payment  being  made.  Under  the  same  provisions  of  the 
several  statutes  cited,  the  respondent  for  the  years  1895  and 
1896,  and  his  predecessors  in  office  for  the  twelve  years  next 
preceding,  paid  the  superintendent's  salary  out  of  the  gen- 
eral school  fund. 

In  the  case  of  The  StatCy  ex  rel.  Keith,  v.  Westerfield,  lately 
decided  by  this  court,  the  question  involved  was  as  to  the 
constitutionality  of  an  appropriation  made  for  the  salary  of 
a  teacher  of  the  state  orphans'  home,  which  was  made  pay- 
able out  of  the  general  school  fund.  In  that  case,  we  held, 
in  effect,  that,  under  the  authority  of  State,  ex  rel.  Greenbaum^ 
V.  RhodeSy  4  Nev.  312,  the  legislature  was  prohibited  from 
applying  the  interest  derived  from  the  state  school  fund  to 
any  other  branch  of  state  expenditure,  except  that  immedi- 
ately connected  with  the  educational  system. 

We  held  that,  in  contemplation  of  the  constitution,  the 
school  at  the  orphans'  home  is  not  a  part  of  our  educational 
system,  and  that  under  the  authority  of  State,  ex  rel.  Wright y 
V.  Dovey,  19  Nev.  396,  the  children  at  the  orphans'  home 
were  not  entitled  to  any  of  said  interest  or  moneys  arising 
from  the  special  tax  required  to  be  levied  by  section  6  pt 
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article  XI  for  the  purposes  of  the  university  and  common 
schools.  But  there  is  a  material  difference  between  that 
case  and  the  case  at  bar. 

In  article  XI  of  the  constitution,  which  provides  for  the 
common  school  system,  the  oflSce  of  the  superintendent  is 
created.  It  was  created  solely  for  the  benefit  of  the  common 
schools.  The  superintendent  is  their  chief  officer,  his  official 
duties  are  directly  connected  with  them  and  the  state's 
expenditures  with  reference  to  his  office  are  immediately 
connected  with  the  common  school  system. 

Counsel  for  respondent  argue  that,  as  said  section  3  pro- 
vides that  the  interest  received  from  the  investment  in  bonds 
of  what  is  called  the  state  school  fund  shall  be  distributed 
among  the  several  counties  for  the  benefit  of  the  common 
schools,  it  prohibits  any  part  of  it  from  being  applied  to 
relator's  salary.  The  attorney -general,  on  the  part  of  the 
relator,  contends  that,  "even  though  that  portion  of  the 
general  school  fund  derived  from  interest  be  subject  to  the 
restrictions  placed  upon  it  by  section  3  of  article  XI  of  the 
constitution,  that  it  ^  shall  from  time  to  time  be  apportioned 
among  the  several  counties,  as  the  legislature  may  provide 
by  law,'  there  is  no  such  restriction  or  rule  laid  down  to  be 
followed  by  the  legislature  as  to  the  portion  of  the  money  in 
said  fund  derived  from  taxation."  We  fully  agree  with  the 
attorney-general  gn  this  point. 

Article  XI  of  the  constitution  requires  the  legislature  to 
provide  for  a  uniform  system  of  common  schools,  by  which 
a  school  shall  be  established  and  maintained  in  each  school 
district,  at  least  six  months  in  every  year;  that  the  legisla- 
ture shall  provide  a  special  tax  which  shall  not  exceed  two 
mills  on  the  dollar  of  all  taxable  property  in  the  state,  in 
addition  to  the  other  means  provided,  for  the  support  and 
maintenance  of  the  state  university  and  common  schools.  It 
will  be  observed  that  it  is  optional  with  the  legislature 
whether  it  shall  provide  funds  to  establish  and  maintain  a 
school  in  each  district  for  a  greater  period  than  six  months 
in  every  year  or  not.  And  the  legislature  has  the  option  of 
levying  a  special  tax  of  a  fractional  part  of  a  mill  on  the 
dollar,  up  to  two  mills  on  the  dollar,  or  twenty  cents  on  the 
hundred  dollars  of  all  taxable  property. 
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The  legislature  of  1897,  like  those  preceding  it,  provided 
that  of  the  ad  valorem  tax  levied  on  each  one  hundred  dol- 
lars of  taxable  property  for  state  purposes,  five  cents  shall 
go  into  the  general  school  fund,  and  it  was  provided  by  the 
general  appropriation  bill,  as  it  had  been  provided  by  every 
other  appropriation  bill  for  the  last  fourteen  years,  that  the 
salary  of  the  superintendent  shall  be  paid  out  of  that  fund. 
The  moneys  that  go  into  this  fund  from  said  source  amount 
to  over  ten  thousand  dollars  per  year. 

If  it  were  necessary  to  distribute  all  of  this  school  money 
derived  from  taxation,  among  the  several  counties  to  sup- 
port the  common  schools,  for  the  length  of  time  required  by 
the  constitution,  six  months  in  every  year,  there  might  be 
some  force  in  the  contention  on  the  part  of  the  respondent. 
But  such  necessity  does  not  appear,  and  it  is  not  claimed  to 
exist.  Then  whether  the  relator's  salary  shall  be  paid  out 
of  this  fund,  or  from  some  other  source  is  simply  a  question 
of  policy  on  the  part  of  the  legislature,  with  which  the 
courts  have  nothing  to  do,  and  over  which  they  have  no 
control. 

Practically,  it  does  not  make  a  farthing's  difference  to  the 
taxpayers,  whether  relator's  salary  is  paid  out  of  this  fund, 
or  the  general  fund  in  the  state  treasury. 

The  constitution  leaves  it  entirely  to  the  discretion  of  the 
legislature,  whether  it  shall  put  five  cents  of  the  proceeds  of 
said  ad  valorem  tax  into  the  general  schoolfund  for  common 
school  purposes,  or  a  lesser  sum  or  a  greater  sum,  provided 
the  greater  sum  does  not  exceed  twenty  cents  on  the  hun- 
dred dollars  of  taxable  property.  And  it  is  likewise  left  to 
its  discretion  as  to  what  part  of  the  moneys  that  it  puts  into 
said  fund,  shall  be  distributed  among  the  said  counties,  and 
as  to  what  part  shall  be  otherwise  used  for  the  benefit  of 
these  schools,  for  purposes  and  uses  immediately  connected 
with  the  common  school  system. 

If  anything  was  needed  to  support  our  views  of  the  con- 
stitutionality of  the  appropriation  in  question  beyond  the 
terms  of  the  constitution,  it  may  be  found  in  the  following 
facts:  In  1881  the  legislature,  by  an  act  reducing  and  fix- 
ing the  salaries  of  the  state  officers,  by  its  terms  made  the 
salary  of   the  superintendent  payable  out  of    the   general 
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school  fund,  which  act  took  effect  on  the  first  Monday  of 
January,  1883,  The  legislature  of  1883  made  an  appro- 
priation for  this  salary  out  of  said  fund,  and  likewise  at 
every  session  thereafter.  In  1885  an  amendment  was  pro- 
posed and  passed,  to  section  6  of  article  XI,  which  simply 
changed  the  section  by  making  two  mills  on  the  dollar  the 
maximum  limit  of  the  special  tax  levy,  instead  of  one-half 
of  a  mill,  as  it  was  in  the  original  section.  In  1887  the 
amendment  was  agreed  to  and  passed,  and,  at  a  special  elec- 
tion in  1889,  it  was  ratified  by  the  people.  In  view  of  the 
fact,  that  long  prior  to  the  proposal  and  adoption  of  said 
amendment  by  the  legislature  and  its  ratification  by  the 
people,  the  salary  of  the  superintendent  was  made  payable 
out  of  the  general  school  fund  by  the  said  act  of  1881,  and 
by  subsequent  appropriation  bills,  we  may  reasonably  con- 
clude that  such  payment  is  within  the  contemplation  of  the 
constitution,  that  it  was  intended  to  be  sanctioned  and  rati- 
fied by  the  amendment;  otherwise  it  would  have  been 
restricted  by  the  amendment. 

Indeed,  it  may  be  reasonably  inferred  that  the  provisions 
of  the  legislature  making  the  salary  of  the  superintendent 
of  public  instruction  payable  out  of  the  general  school  fund 
was  among  the  reasons  of  raising  the  maximum  rate  of  said 
tax  to  two  mills  on  the  dollar. 

A  statute  will  always  be  sustained  by  the  courts  if  there 
be  any  reasonable  doubt  of  its  unconstitutionality.  This 
rule  is  bo  well  settled  that  authorities  need  not  be  cited.  But 
it  clearly  appears  to  us,  that  the  constitution  does  not  restrain 
the  legislature  from  appropriating  moneys  out  of  the  general 
school  fund  to  pay  relator's  salary. 

The  motion  of  respondent  to  dismiss  this  application  is 
denied.     The  writ  prayed  by  the  relator  will  issue. 


Digitized  by 


Google 


38  LuTz  V.  Kinney.  [24th  Nev. 


Points  decided. 


[No.  1492.] 

MARTIN  LUTZ,  RespondExNT,  v.  WILLIAM  KINNEY,  as 
Sheriff  of  Ormsby  County,  Appellant. 

Chattel  Mortoaqe— PoaeEssioN  of  Mortoagbd  Property,  When  Void  as 
TO  Creditors— Fraud.  A  retail  grocer,  in  failing  circumstances, 
executed  a  mortgage  on  his  stock  of  merchandise  to  respondent  to 
secure  the  payment  of  a  loan  of  seven  hundred  dollars.  The  mort- 
gage expressly  stipulated  that  until  default  in  payment  of  said 
sum,  the  mortgagor,  his  executors,  administrators  and  assigns, 
should  "remain  and  continue  in  the  quiet  and  peaceable  possession 
of  the  said  goods  and  chattels  and  in  the  full  and  free  use  and 
enjoyment  of  the  same."  The  mortgage  was  duly  recorded,  and 
the  statutory  affidavit  was  annexed  thereto.  At  the  time  of  the 
execution  of  the  mortgage  an  action  was  pending  against  said 
mortgagor,  and  shortly  thereafter  judgment  was  rendered  therein, 
and  an  execution  delivered  to  the  appellant,  as  sheriff  of  Ormsby 
county,  who  levied  upon  the  goods  covered  by  respondent's  mort- 
gage and  sold  the  same  to  satisfy  said  writ.  It  further  appears 
that  the  mortgagor  and  mortgagee  had  a  parol  agreement,  entered 
into  at  the  time  of  the  execution  of  the  mortgage,  whereby  the 
mortgagor  was  to  sell  the  goods  in  the  course  of  business  and  pay 
off  the  mortgage  as  he  "went  along,"  but  it  does  not  appear  that 
the  appellant  had  notice  of  this  agreement.  After  the  execution 
of  the  mortgage  and  until  the  sheriff  took  possession  of  the  prop- 
erty the  mortgagor  continued  in  possession  thereof  and  sold  a  con- 
siderable portion  of  the  property,  no  part  of  which  was  accounted 
for  to  the  respondent,  mortgagee.  Heldf  that  the  mortgage  was 
a  cover  and  shield  to  the  property  of  one  in  failing  circumstances, 
protecting  it  from  creditors  and  under  its  terms,  was  no  indemnity 
to  the  mortgagee  and  was  void. 

Idem— Mortgagor  to  Use  and  Enjoy  Property  Which  Is  to  Be  Sold — 
Fraud.  Where  it  is  provided  in  a  chattel  mortgage  that  the  mort- 
gagor shall  retain  possession  of  the  mortgaged  property  and  use  and 
enjoy  the  same  until  default  be  made  in  the  payment  of  the  mort- 
gage debt,  and  where  it  is  apparent  from  the  nature  of  the  prop- 
erty that  the  only  reasonable  use  the  mortgagor  can  make  of  it  will 
be  to  expose  it  for  sale  and  sell  it,  thus  impliedly  authorizing  him 
to  apply  the  proceeds  to  his  own  use,  such  mortgage  is  void. 

On  Rehearing. 

Idem— When  Void  Per  Se.  Where  a  mortgage  expressly  stipulates  that 
the  mortgagor,  his  executors,  administrators  and  assigns,  should 
remain  and  continue  in  the  quiet  and  peaceable  possession  of  the 
mortgaged  property,  and  in  the  free  and  full  use  and  enjoyment  of 
the  same,  until  default,  it  confers  upon  the  mortgagor  the  right  «nd 
authority  to  sell  and  dispose  of  the  mortgaged  property  for  his  own 
benefit;  such  mortgage  is,  therefore,  void  perse. 

Idem — Fraud.  The  court  is  warranted  in  holding  a  mortgage  void  per  ««, 
as  a  matter  of  law,  without  regard  to  extrinsic  facts,  where  the  fact 
of  fraud  is  affirmatively  shown  in  the  stipulation  of  the  mortgage. 
The  fact  being  established,  from  the  mortgage,  that  it  operates  to 
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defraud  creditors,  the  reasonable  conclasion  is  that  it  was  bo  intended, 
and  is  therefore  void. 
Idbm— Private  Abrangxmbmt  of  Pabtibb— Stipulations  op  Mobtgaox. 
A  showing  of  a  private  arrangement  between  the  parties  to  the 
mortgage,  of  which  the  attaching  creditor  had  no  notice  or  knowl- 
edge, is  not  safflcient  to  overcome  affirmative  statements  shown  by 
the  stipulations  in  the  mortgage. 

Appeal  from  the  District  Court  of  the  State  of  Nevada, 
Ormsby  county;  C  E.  Mack,  District  Judge: 

Action  by  Martin  Lutz  against  William  Kinney,  Sheriff  of 
Ormsby  county,  to  recover  for  mortgaged  goods  sold  under 
execution.  From  a  judgment  in  favor  of  plaintiff,  and 
from  an  order  denying  a  new  trial,  defendant  appeals. 
Reversed. 

The  facts  sufficiently  appear  in  the  opinion. 

Trenmor  Coffin  and  A.  J,  McOowan,  for  Appellant: 

I.  The  chattel  mortgage  in  suit  is  fraudulent  in  law,  and 
against  public  policy  and  void  as  against  the  creditors  of 
Archer  Baker,  the  mortgagor,  by  reason  of  the  mortgage 
allowing  Baker  to  remain  in  possession  of  the  goods  and 
sell  them  without  applying  the  proceeds  of  sales  to  the  satis- 
faction of  the  mortgage  debt,  and  by  reason  of  the  fact  that 
he  was  permitted  by  Lutz,  the  mortgagee,  to  sell  a  large 
portion  of  the  goods  and  appropriate  the  proceeds  of  sales 
to  his  personal  use,  without  reducing  his  indebtedness,  and 
without  replenishing  his  stock  of  goods,  except  to  a  trifling 
amount. 

II.  This  question  has  been  decided  in  variaus  ways  by 
the  courts  of  last  resort,  and  also  by  intermediate  appellate 
courts  of  many  states  in  the  Union.  With  but  few  excep- 
tions the  courts  of  the  country  have  held,  that  where  there 
was  no  provision  in  the  mortgage  requiring  the  proceeds  of 
sales,  or  at  least  a  portion  thereof,  to  be  applied  to  the  reduc- 
tion of  the  debt,  the  mortgagor  remaining  in  possession;  or 
where  there  was  such  a  provision,  but  the  mortgagor  was  in 
fact  permitted  by  the  mortgagee  to  remain  in  possession,  sell 
the  goods  and  appropriate  the  proceeds  to  his  individual  and 
personal  use,  the  mortgage  was  void  as  against  other  creditors 
of  the  mortgagor.  In  such  case  the  stock  of  goods  is  sold  or 
reduced,  the  available  assets  of  the  mortgagor  for  the  pay- 
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ment  of  his  debts  is  diminished,  the  mortgagee  derives  no 
benefit,  and  other  creditors  are  hindered  and  delayed,  if  not 
absolutely  prevented,  from  collecting  their  claims.  The 
courts  have  variously  stated  the  reason  of  the  rule  holding 
the  mortgage  void,  as  fraudulent  in  law,  fraudulent  in  fact 
and  against  public  policy,  the  latter,  in  our  judgment,  being 
the  best  reason. 

III.  While  in  this  case  it  is  apparent  that  all  the  wit- 
nesses have  testified  conscientiously  and  truthfully,  we  sub- 
mit that  it  is  the  common,  everyday,  practical  experience  of 
both  bench  and  bar,  that  such  mortgages  at  least  tend  to 
encourage  fraud,  deception,  false  affidavits  and  false  testi- 
mony, and  have  the  effect,  in  fact,  of  hindering  and  delay- 
ing, and,  in  law,  of  defrauding  the  creditors  of  the  mort- 
gagor. We  have  endeavored  in  a  general  way  to  classify 
some  of  the  authorities  on  this  question. 

IV.  The  following  cases  hold  that  where  the  mortgage 
permits  the  mortgagee  to  remain  in  possession  of  a  stock  of 
goods,  and  sell  them  in  the  usual  course  of  trade,  and  does 
not  require  the  proceeds  of  sales,  or  at  least  a  part  thereof, 
to  be  applied  in  satisfaction  of  the  debt,  the  mortgage  is  void 
as  against  the  creditors  of  the  mortgagor,  not  parties  to  the 
mortgage:  Robinson  v.  Elliott,  22  Wall.  (89  U.  S.)  [from  Ind.] 
513;  New  v.  Sailors,  114  Ind.  407;  Hayes  Woolen  Co.  v.  Gal- 
lagher, 66  N.  W.  Rep.  (Minn.)  343;  Pierce  v.  Wagner,  66  N.  W. 
Rep.  (Minn.)  977;  Chapman  v.  Sargeant,  40  Pac.  Rep.  (Colo.) 
849;  Brasher  v.  Christophe,  10  Colo.  284;  Wise  v.  Rider,  34 
N.  Y.  Sup.  782;  First  National  Bank  v.  Wittick,  15  Southern 
Rep.  (Fla.)  552;  Rodgers  v.  Munnerlyn,  18  Southern  Rep. 
(Fla.)  669;  Echnan  v.  Munnerlyn,  13  Southern  Rep.  (Fla.) 
922;  Hangen  v.  Hackemeister,  114  N.  Y.  566,  21  N.  E.  Rep. 
1046;  Reynolds  v.  Ellis,  103  N.  Y.  115;  Cook  v.  Halsell,  65 
Tex.  1;  Bullene  v.  Barrett,  87  Me.  185;  Helm  v.  Helm,  52  Mo. 
App.  615;  Orton  v.  Orton,  7  Oregon,  478;  Swaim  v.  Humphreys, 
42  111.  App.  370;  Deering  and  Co.  v.  Washburn,  39  111.  App. 
434;  Fink  Staff  y,  Cochran,  58  111.  App.  72. 

V.  The  following  cases  hold  that  where  there  was  such 
requirement  in  the  mortgage,  and  it  was  not  complied  with 
or  enforced,  the  mortgage  became  void  as  to  other  creditors: 
Martin  v.  Perrin  Mg.  Co.  v.  Perkins,  63  Mo.  App.  310;   Wil- 
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son  V.   Wallace,  32  Atl.  Rep.  (Vt.)  501;  Britton  v.  Mason,  63 
Miss.  394. 

VI.  The  following  cases  hold  that  if  a  chattel  mortgage 
does  contain  a  provision  for  the  payment  of  proceeds  of  sales 
in  satisfaction  of  the  debt  secured,  the  mortgage  is  valid: 
Etheridge  v.  Sperry,  139  U.  S.  (from  Iowa)  275;  Bracket  v. 
Harvey,  91  N.  Y.  214;  Sperry  v.  Baldwin,  46  Hun,  123; 
Gibbs  V.  Parsons,  64  N.  H.  66;  Metznery.  Oraham,57  Mo.  404; 
Smith  W.  Co.  V.  Wilson,  63  Mo.  App.  326;  Jones  on  Chattel 
Mortgages,  sees.  387-388. 

VII.  This  question  has  not  come  before  this  court  since 
the  enactment  of  our  present  statute  on  chattel  mortgages. 
(Statutes  of  Nevada,  1887,  p.  66.)  There  is  nothing  in  the 
statute  that  warrants  the  conclusion  that  a  mortgagor  remain- 
ing in  possession  of  mortgaged  property  may  sell  it  or  do 
anything  more  than  remain  in  possession,  preserve  and  use 
the  property,  or  to  care  for  it  and  enhance  its  value  if  it  be 
of  such  nature  as  growing  crops  or  live  stock. 

The  decisions  in  this  state  rendered  prior  to  the  present 
statute  seem  to  foreshadow  the  holding  of  the  chattel  mort- 
gage in  suit,  under  the  facts  and  circumstances  surrounding 
it,  to  be  void  as  against  defendant  and  the  execution  creditor 
at  whose  instance  the  goods  were  sold  and  levied  upon.  {In 
re  Morril,  2  Saw.  356;  Deak  v.  BrubaJcer,  1  Nev.  218;  Gray  v. 
Sullivan,  10  Nev.  416;  Wilson  v.  Hill,  17  Nev.  401.) 

Alfred  Chartz,  for  Respondent: 

I.  Respondent  maintains  that  the  chattel  mortgage  in 
suit  is  valid  in  law,  and  in  accordance  with  good  public 
policy;  that  the  evidence  shows  that  the  mortgagor  was  to 
account  to  the  mortgagee  for  the  proceeds  of  sales  and  make 
payments  on  the  mortgage  debt,  as  found  by  the  court.  The 
amount  of  goods  sold  and  unaccounted  for  to  the  mortgagee 
from  March  19,  1896,  to  April  6,  1896,  while  the  mortgagor 
was  sick  at  the  springs,  in  no  wise  tend  to  show  that  the 
mortgagee  was  at  all  at  fault,  and  do  not  tend  to  show  that 
said  mortgagee  did  anything  in  derogation  of  the  rights  of 
any  creditors  of  the  mortgagor.  But  aside  from  that  fact, 
plaintiff  maintains  that  under  the  statute  of  Nevada  a  chat- 
tel mortgage  which  contains  no  provision  that  the  mort- 
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gagor  shall  account  to  the  mortgagee  for  goods  sold  in  the 
ordinary  course  of  trade  is  not  fraudulent  per  se,  but  under 
said  statute  it  is  a  question  of  fact  for  a  jury  to  determine 
from  all  the  evidence,  under  the  instructions  of  the  court, 
whether  fraud  in  fact  had  been  committed.  (Statutes  of 
Nevada,  1887,  p.  66;  Streeter  v.  Johneon,  23  Nev.  194.) 

II.  There  is  not  a  state  in  the  Union  which  has  as  strong 
a  statute  as  that  of  Nevada.  Neither  Iowa,  Michigan, 
Maine  or  Massachusetts,  in  all  of  which  states  the  decisions 
are  most  favorable  to  respondent,  have  provisions  that  the 
possession  of  the  mortgaged  personal  prope^rty  shall  not  be 
taken  from  the  mortgagor  or  mortgagee,  unless  full  payment 
of  the  mortgagee's  demand  be  first  made.  All  the  statutes 
of  other  states  contain  restrictions  not  found  in  the  Nevada 
statute,  and  the  Nevada  statute  is  the  most  particular  and 
exacting  as  to  the  affidavits  of  both  mortgagor  and  mort- 
gagee, and  for  recordation  of  the  mortgage. 

III.  Counsel  has  given  a  number  of  authorities  tending 
to  show  that  a  chattel  mortgage  which  permits  the  mortgagor 
to  sell  in  the  ordinary  course  of  trade  is  fraudulent  per  se, 
I  call  the  court's  attention  to  the  statutes  of  the  states  from 
which  counsel  got  his  authorities:  Oregon — Sec.  48,  p.  656, 
Gen.  Laws  of  Or.  1845-1864:  "A  copy  of  the  chattel  mort- 
gage certified  by  the  clerk  shall  be  received  in  evidence,  but 
only  of  the  fact  that  such  instrument  was  received  and  filed 
according  to  the  indorsements  of  the  clerk  thereon,  and  for 
no  other  purpose."  Now,  is  it  not  absurd  to  produce  an 
authority  from  Oregon,  given  under  such  a  statute?  Rev. 
Stats,  of  Mo.  1889,  p.  1254,  sec.  5176.  (But  see  70  Mo.  217.) 
Rev.  Stats.  111.  Cothran's  Ann.  Ed.  p.  990,  Ed.  1883.  (Every 
section  shows  restriction  upon  such  conditional  convey- 
ances.) New  York  is  quite  similar  to  Illinois.  Florida  con- 
tains restrictions  similar  to  Illinois.  In  Minnesota  the  filing 
of  the  mortgage  is  not  equivalent  to  delivery.  In  Texas  a 
late  statute  makes  such  conveyances  absolutely  void.  Stats. 
Colorado  1883,  sec.  168,  provides  for  a  penalty  to  sell  mort- 
gaged goods  without  notice,  showing  that  recordation  is  not 
a  substitute  for  delivery  of  possession.  Counsel  quotes  22 
Wall.  (Ind.)  513.  But  see:  Fisher  v.  Syfers,  109  Ind.  514; 
Muncie  Nat.  Bank  v.  Brown,  112  Ind.  474;  Fletcher  v.  Martin, 
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126  Ind.  56;  McFadden  v.  Ross,  126  Ind.  341;  Rinksdorf  v. 
Vaughan,  40  Fed.  Rep.  394,  all  found  in  4th  Ed.  Jones  on 
Chattel  Mortg.  sec.  387,  p.  420;  New  v.  Sailors,  114  Ind.  407, 
where  parol  testimony  was  introduced;  Morris  v.  Stem,  80 
Ind.  227.  Lockwood  v.  Harding,  79  Ind.  129:  Mortgagor 
allowed  in  this  case  to  sell  at  retail.  So  with  Morris  v. 
Stem,  ante.  The  foregoing  cases  show  how  things  have 
improved  in  Indiana  and  how  the  demand  for  greater  com- 
mercial facilities  has  been  recognized.  We  find  the  follow- 
ing even  in  Minnesota:  "The  bare  fact  that,  for  a  few  days 
after  the  execution  of  the  mortgage,  the  mortgagor  retained 
as  his  own  the  proceeds  of  sales,  is  certainly  not  conclusive 
that  the  execution  of  the  mortgage  was  coupled  with  an 
agreement  that  he  might  do  so."  {Filebeck  v.  Beam,  45 
Minn.  307,  308.) 

IV.  In  the  case  at  bar  the  mortgagor  was  sick  at  the 
springs  during  the  few  days  from  the  execution  of  the  mort- 
gage to  the  levy,  and  retained  the  proceeds  of  sale;  but  this 
does  not  show  that  there  was  any  agreement  that  he  should 
do  so;  the  evidence,  on  the  contrary,  is,  as  found  by  the 
court,  that  he  was  to  account  to  the  mortgagee. 

V.  In  New  York,  by  statute,  the  retention  of  possession 
is  prima  facte  evidence  of  fraud.  (2  R.  S.  p.  136,  sec.  5, 
Gen.  Laws  of  Texas,  1879,  Ch.  53,  sec.  17;  R.  S.  111.  1845, 
Cb.  20,  sees.  1  and  3,  and  R.  S.  1874,  Ch.  95,  sec.  1.) 

VI.  Turning  to  states  whose  statutes  provide  for  recorda- 
tion of  chattel  mortgages,  and  which  contain  no  particular 
restriction  upon  such  conveyances,  and  we  find  that  a  chat- 
tel mortgage  duly  executed  and  recorded  is  valid,  even 
though  it  contains  no  provision  that  the  mortgagor  shall 
account  to  the  mortgagee  for  goods  sold  in  the  ordinary 
course  of  trade.  And  it  must  be  remembered  that  those 
states  have  not  attempted  to  assimilate  chattel  mortgages  to 
real  estate  mortgages.  (Clark  v.  Hymen,  55  Iowa,  14,  21; 
Hughes  v.  Cory,  20  Iowa,  399;  Myer  v.  Evans,  66  Iowa,  179, 
Jaffrey  v.  Qreenehaum,  64  Iowa,  492;  Sperry  v.  Etheridge,  63 
Iowa,  543;  Lyon  v.  Council  Bluffs  Sav,  Bank,  29  Fed.  Rep. 
566;  Etheridge  v.  Sperry,  139  U.  S.  266;  11  Sup.  Ct.  Rep.  565; 
Maish  V.  Bird,  22  Fed.  Rep.  576;  Wingler  v.  Sibley,  35  Mich. 
231;  Leland  v.  Collyer,  34  Mich.  418;  People's  Sav,  Bank  v. 
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Bates,  120  U.  S.  556;  Miller  v.  JoneSy  (N.  J.)  15  N.  Bank  R. 
150;  Brett  v.  Carter,  2  Low,  458,  3  Cent.  L.  J.  286;  Oay  v. 
Bidwell,  7  Mich.  519, 525;  Mitchell  y.Window,  2 Story,  630, 647; 
Sec.  425,  Jones  on  Chattel  Mortgages,  4th  Ed.,  and  last  para- 
graph of  sec.  424,  which  shows  that  it  makes  no  difference 
whether  the  mortgagor  is  to  account  for  sales  or  not  under 
the  terms  of  the  mortgage;  Peahody  v.  Landon,  61  Vt.  318, 
326;  Jones  Chattel  Mortgages,  sees.  381,  387,  388,  391,  394, 
410a,  414,  415,  416,  425.  For  statutes  nearly  similar  to 
Nevada  see:  Howell's  Ann.  St.  Mich.  1882,  sees.  6193-6198; 
Pub.  Stats.  Mass.  1882,  p.  1102;  Rev.  Stats.  Me.  1883,  sec.  1, 
p.  765;  McLaine's  Ann.  Code  of  Iowa,  1888,  sec.  3094  and 
notes.  See  Cobbey  Chat.  Mortg.,  sec.  307,  showing  summary 
of  states  and  their  decisions. 

VII.  In  Nevada,  fraud  is  a  question  of  fact,  to  be  estab- 
lished by  the  party  who  asserts  fraud,  and  it  is  a  question  to 
be  submitted  to  a  jury,  unless  waived,  under  the  instructions 
of  the  court,  by  competent  evidence,  and  it  is  not  to  be  pre- 
sumed. 

PETITION   FOR   REHEARING. 

VIII.  The  decision  asked  to  be  reviewed  lays  stress  and 
italicizes  the  words  "  and  in  the  free  and  full  use  and  enjoy- 
ment of  the  same,  until  default."  Identically  the  same 
words  are  used  in  Cowdery's  Forms,  p.  148,  Form  No. 
223;  and  also  in  Bancroft's  Forms,  p.  188,  Form  No.  227. 
They  are  the  common  forms  used  all  over  the  Pacific  coast; 
the  meaning  of  the  words  quoted  has  become  engrafted  in 
business  life  as  meaning  the  free  and  full  use  and  enjoyment 
of  the  goods  mortaged  as  a  merchant — to  sell  them  for  what- 
ever price  the  merchant  will  place  upon  them,  and  to  collect 
such  price,  and  to  control  and  manage  the  business  as  the 
mortgagor  may  feel  like  doing,  for  his  interest,  and  for  the 
interest  of  his  creditors,  to  the  end  that  he  may  pull  out  of 
his  financial  difficulties,  and  of  the  thousands  of  mortgages 
that  have  been  drawn  in  accordance  with  those  forms,  it  has 
never  been  suspected  before  by  either  mortgagor,  mortgagee, 
lawyers  or  courts  that  the  words  meant  that  the  mortgagor 
might  enjoy  the  profits  of  his  sales  for  bis  own  use  and  benefit. 

IX.  It  is  respectfully  submitted  that  the  decision  asked 
to  be  reviewed  is  not  up  to  the  spirit  of  the  age;  thai  it 
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stands  upon  a  decision  that  has  been  overruled;  that  Nevada  of 
all  states  needs  greater  commercial  facilities;  that  the  trans- 
action was  honest;  that  the  evidence  showed  conditions 
favorable  to  the  mortgagee;  that  if  the  mortgage  contains 
any  badge  of  fraud,  it  is  only  presumptively  fraudulent,  and 
the  presumption  is  removed  by  the  evidence;  that  the  mort- 
gage contains  no  badge  of  fraud;  that  the  mortgage  was 
given  as  security  for  the  payment  of  a  debt  actually  due 
and  owing  for  money  borrowed  and  received  at  the  time  of 
its  execution,  and  that  it  was  not  given  nor  received  for  the 
purpose  of  hindering,  delaying  or  defrauding  creditors;  that 
the  implied  conditions  of  the  mortgage,  as  announced  by  the 
decisions  of  later  date  of  the  Supreme  Court  of  Indiana,  are 
that  the  mortgagor  was  to  remain  in  possession  of  the  goods 
mortgaged  and  sell  them  in  the  ordinary  course  of  trade 
under  agreement  to  account  as  the  agent  of  the  mortgagee, 
and  that  the  creditors  of  the  mortgagor  cannot  charge  the 
mortgagee  with  having  received  more  than  the  mortgagor 
got — about  $200  in  this  case;  that  the  principle  of  law  last 
announced  is  legitimately  deducible  from  the  decision  asked 
to  be  reviewed,  and  is  the  very  least  that  petitioner  is 
entitled  to;  that  the  decisions  of  the  Supreme  Court  of  Iowa 
rest  upon  sound  principles,  conducive  to  greater  commercial 
facilities,  and  under  those  decisions  that  petitioner  is  enti- 
tled to  a  judgment  for  $700,  principal  sum,  and  interest 
thereon  from  March  18,  1896,  until  paid;  that  the  decision 
in  Eiheridge  v.  Sperry,  from  the  Supreme  Court  of  the  United 
States,  is  the  only  decision  for  the  Supreme  Court  of  Nevada 
to  follow,  being  the  only  exposition  of  the  law  under  a  stat- 
ute almost  exactly  like  ours  by  the  supreme  tribunal  of  the 
United  States,  and  upholding  mortgages  identical  with  the 
mortgage  at  bar,  in  which  there  were  no  provisions  to 
account  for  the  proceeds,  either  gross  or  net;  that  there  is  no 
principle  of  law  involved  which  justifies  the  Supreme  Court 
of  Nevada  to  ignore  the  statute  which  says  that  all  ques- 
tions arising  under  the  act  concerning  conveyances  shall  be 
questions  of  fact,  and  not  of  law,  and  to  reverse  the  decision 
in  Streeter  v.  Johnson,  which  says  that  the  legislature  has 
made  chattel  mortgages  as  good  as  real  estate  mortgages, 
and  which  says  that  the  unreasonable  delay  indulged  in  that 
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case  to  enforce  the  law  day  of  the  mortgage  was  not  suf- 
ficient to  set  it  aside;  that  the  principle  of  law  involved 
justifies  a  contrary  course;  that  human  nature  is  not  con- 
stituted to  understand  how  it  is  that  a  thing  which  is  per- 
fectly honest  in  fact  can  be  utterly  dishonest  in  law. 

By  the  Court,  Massey,  J.: 

On  the  18th  day  of  March,  1896,  Archer  Baker,  who  was 
at  the  time  a  retail  grocer  in  failing  circumstances,  executed 
a  mortgage  on  his  stock  of  merchandise  to  the  respondent 
to  secure  the  payment  of  a  loan  of  $700,  a  part  of  which 
sum  was  used  in  the  discharge  of  an  existing  mortgage  upon 
the  same  goods.  The  debt  secured  by  the  respondent's  mort- 
gage was  evidenced  by  a  promissory  note,  of  the  same  date, 
payable  on  or  before  the  18th  day  of  March,  1897.  The 
mortgage  expressly  stipulated  that  until  default  in  payment 
of  the  said  sum,  the  mortgagor,  his  executors,  administrators 
and  assigns  should  "  remain  and  continue  in  the  quiet  and 
peaceable  possession  of  the  said  goods  and  chattels,  and  in 
the  full  and  free  use  and  enjoyment  of  the  same." 

The  mortgage  was  duly  recorded,  and  the  statutory  affi- 
davit was  annexed  thereto. 

At  the  time  of  the  execution  of  the  note  and  mortgage,  an 
action  was  pending  in  favor  of  A.  J.  McGowan  against  said 
Baker,  and  on  the  3d  day  of  April,  1896,  judgment  was 
rendered  therein  against  said  Baker  for  the  sum  of  $405  24, 
with  interest  and  costs.  On  the  6th  day  of  April,  1896,  writ 
of  execution  was  issued  therein  and  delivered  to  the  appel- 
lant, sheriff  of  Ormsby  county,  who  levied  upon  the  goods 
covered  by  respondent's  mortgage  and  sold  the  same  to 
satisfy  said  writ. 

It  appears  that  the  said  McGowan  and  sheriff  had  actual 
notice  of  respondent's  mortgage  before  levy  and  sale  as 
aforesaid,  and  that  the  goods  were  sold  without  regard  to 
said  mortgage  and  without  payment  thereof. 

It  further  appears  that  the  mortgagor  and  mortgagee  had 
a  parol  agreement,  entered  into  at  the  time  of  the  execution 
of  the  mortgage,  whereby  the  mortgagor  was  to  sell  the  goods 
in  the  course  of   business  and  pay  off  the  mortgage  as  he 
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''  went  along,"  but  it  does  not  appear  that  the  appellant  had 
notice  of  this  agreement. 

After  the  execution  of  the  mortgage  and  until  the  sheriff 
took  possession  of  the  property,  Baker  continued  in  posses- 
sion thereof  and  sold  thereof  about  $300  in  value,  no  part  of 
which  sum  was  paid  by  said  Baker  to  the  respondent,  but 
all  of  said  sum  was  appropriated  by  him  for  his  own  use. 
The  respondent  testified  that  during  this  period  he  was  sick. 
The  value  of  the  goods  at  the  date  of  the  mortgage  was 
$1800,  and  at  the  date  of  the  levy  of  the  writ,  on  the  6th 
day  of  April,  1896,  $1200. 

The  judgment  of  the  district  court  was  in  favor  of  the 
respondent,  and  from  that  judgment  and  an  order  refusing  a 
new  trial,  this  appeal  has  been  taken. 

The  in^portant  question  herein  presented  for  decision  is 
the  validity  of  the  mortgage. 

Appellant  contends  that  it  is  fraudulent  and  void  as  to 
the  creditors  of  the  mortgagor;  that  it  is  rendered  so  by  the 
stipulation  therein  permitting  the  mortgagor  to  retain  pos- 
session of  the  mortgaged  property,  authorizing  him  to  sell 
tl^e  same  and  appropriate  the  proceeds  to  his  own  use  and 
benefit,  and  from  the  further  fact  that  he  did  make  such 
appropriation.  This  question  is  for  the  first  time  presented 
to  the  court  since  the  amendment  to  the  law  relating  to 
chattel  mortgages  was  passed  in  1885. 

Prior  to  the  2d  day  of  March,  1885,  no  mortgage  of  perso- 
nal property,  except  a  growing  crop,  was  valid  against  any 
other  persons  than  the  parties  thereto,  unless  the  possession 
of  the  mortgaged  property  was  delivered  to  and  retained  by 
the  mortgagee.     (Statutes  of  Nevada,  1869,  p.  55.) 

This  court,  in  the  case  of  Wilson  v.  Hilly  say  that,  under 
the  above  cited  act,  a  failure  to  deliver  and  retain  possession 
of  the  mortgaged  property  is  conclusive  evidence  of  fraud  in 
law;  that  in  such  a  case  the  courts  will  not  stop  to  inquire 
whether  there  is  actual  fraud  or  not;  that  the  law  imputes 
fraud  under  such  conditions,  and  the  statute  does  not  permit 
this  conclusive  proof  to  be  overcome  by  evidence  of  an 
honest  purpose.     {Wilson  v.  Hilly  17  Nev.  407.) 

By  an  act  of  the  legislature,  the  above  statute  was  so 
amended  that  a  mortgage  upon  all  kinds  of  personal  prop- 
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erty  was  made  valid  against  all  persons,  without  the  posses- 
sion of  the  mortgaged  property  being  delivered  to  and 
retained  by  the  mortgagee,  by  attaching  the  certain  affidavit 
of  the  parties  thereto  and  duly  recording  the  same.  (Statutes 
of  Nevada,  1885,  p.  53.) 

The  statute  was  again  amended,  but  the  amendments  in 
no  manner  affect  the  above  provisions.  (Statutes  of  Nevada, 
1887,  p.  66.) 

The  amended  acts  of  1885  and  1887,  above  cited,  changed 
the  rule  announced  in  Wilson  v.  Hill,  suprUy  and  since  then 
the  fact  that  the  mortgagor  retains  and  continues  in  posses- 
sion of  the  property,  and  is  so  permitted  by  the  express  stipu- 
lation of  the  mortgage,  does  not  render  the  mortgage  void 
per  se,  where  the  conditions  of  the  statute  have  been  complied 
with. 

Counsel  for  respondent  contends  that  the  amendments 
above  cited  have  so  changed  that  rule,  that  under  section  72, 
of  the  same  act,  the  question  of  fraud  is  one  of  fact  and  not 
of  law;  in  other  words,  that  the  courts  have  no  right  to 
declare  a  mortgage  void,  per  se,  when  the  same  has  annexed 
thereto  the  affidavit  required  and  has  been  duly  recorded. 
A  large  number  of  cases  have  been  cited  for  and  against  this 
contention  by  respective  counsel,  but  in  no  one  of  the  cases 
cited  has  been  found  a  mortgage  with  like  stipulation  as  is 
contained  in  the  mortgage  herein. 

A  number  of  decisions  by  the  Supreme  Court  of  Indiana, 
under  statutes  similar  to  ours,  are  relied  on  by  the  respondent 
to  support  his  contention,  but  it  will  be  noticed  that  in  all 
the  cases  cited  it  appeared  that  the  mortgage  contained 
either  an  express  stipulation  that  the  mortgagor  should 
retain  the  possession  of  the  property,  sell  the  same  and 
apply  the  proceeds  arising  from  such  sale  to  the  discharge  of 
the  mortgage  debt,  or  in  the  absence  of  such  stipulation  in 
the  mortgage,  such  agreement  was  shown  aliunde,  {Fletcher 
et  al.  V.  Martin  et  aL,  126  Ind.  57,  and  cases  therein  cited; 
Fisher  et  al.  v.  Syfera  et  aZ,,  109  Ind.  514;  Muncie  Nat.  Bank  et 
al.  V.  Brown,  112  Ind.  474.) 

That  court,  in  the  case  of  New  et  al,  v.  Sailors,  114  Ind.  412, 
discussing  the  same  question,  for  which  respondent  contends, 
say  that  "  the  question  of  fraudulent  intent  is  a  question  of 
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fact,  and  not  of  law.  Therefore,  until  the  contrary  appears, 
it  will  be  presumed  that  a  mortgagor  who  is  permitted  to 
retain  possession  of  and  sell  the  mortgaged  chattels  does  so 
under  an  agreement  to  account  as  the  agent  of  the  mort- 
gagee, and  the  proceeds  will  be  regarded  as  applied  to  the 
liquidation  of  mortgage  debt,  whether  they  have  been 
actually  paid  over  or  not.  *  *  *  If,  however,  it  affirm- 
atively appears  that  there  was  no  agreement  to  account,  and 
the  mortgagor  is  permitted,  either  by  an  express  or  implied 
agreement  with  the  mortgagee,  to  continue  in  possession, 
with  the  right  to  sell  the  property,  and  appropriate  the  pro- 
ceeds to  his  own  use,  the  transaction  will  be  regarded  as  a 
fraud  upon  creditors  and  void."  {New  et  al.  v.  Sailors^  114 
Ind.  412;  Southard  v.  Benner,  72  N.  Y.  424.) 

Notwithstanding  the  decisions  of  the  Supreme  Court  of 
Indiana  in  many  respects  support  this  contention  of  respond- 
ent, yet  that  court  concedes  that  cases  may  arise  wherein  a 
mortgage  should  be  declared  void,  on  its  face,  without  regard 
to  extrinsic  facts.     {Lockwood  et  al.  v.  Harding,  79  Ind.  133.) 

The  decision  of  that  court  in  the  case  of  Davenport  et  al,  v. 
Foulke,  furnishes  the  example  of  the  rule  laid  down  in  Lock- 
wood  et  al.  V.  Harding,  supra,  and  is  a  case  analogous  to  the 
case  at  bar.  The  court  there  holds  that  where  it  is  provided 
in  a  chattel  mortgage  that  the  mortgagor  shall  retain  pos- 
session of  the  mortgage  property  and  use  and  enjoy  the  same 
until  default  be  made  in  payment  of  the  mortgage  debt, 
where  it  is  apparent  from  the  nature  of  the  property  that  the 
only  reasonable  use  the  mortgagor  can  make  of  it  will  be  to 
expose  it  for  sale  and  sell  it,  thus  impliedly  authorizing  him 
to  apply  the  proceeds  to  his  own  use,  such  mortgage  is  void. 
(Davenport  et  al.  v.  Foulke,  68  Ind.  382;  Mobley  v.  Letts,  61, 
Ind.  11;  Voorhis  v.  Langsdorf,  31  Mo.  451;  Paxton  v.  Smith, 
59  N.  W.  690;  Roberts  v.  Johnson,  39  Pac.  596;  Herman  on 
Chattel  Mortgages,  sec.  101 ;  Jones  on  Chattel  Mortgages,  sec. 
420.) 

Applying  the  rule  laid  down  in  Davenport  v.  Foulke,  supra, 
to  the  case  at  bar,  we  must  hold  the  mortgage  made  by  Baker 
to  the  respondent  void.  It  expressly  stipulated  that  Baker, 
his  executors,  administrators  and  assigns  should  remain  and 
continue  in  the  quiet  and  peaceable  possession  of  the  prop- 
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erty,  and  in  the  free  and  full  use  and  enjoyment  of  the  samey 
untU  default. 

This  language  is  broad,  clear  and  explicit.  Considered 
with  the  nature  and  character  of  the  goods  mortgaged,  it 
confers  upon  the  mortgagor  the  right  to  sell  the  property  and 
appropriate  the  proceeds  to  his  own  use  and  benefit.  It  was 
authority  to  sell  the  mortgaged  goods  divested  of  all  the 
rights  of  both  the  mortgagor  and  mortgagee,  without  being 
required  to  satisfy  the  mortgage  debt  from  the  proceeds 
thereof,  the  exercise  of  which  authority  was  a  fraud  upon 
creditors  and  of  no  benefit  to  the  mortgagee.  Baker  remained 
openly  in  possession  and  continued  to  sell  the  property  after 
the  execution  and  recordation  of  the  mortgage,  and  in  less 
than  one  month  had  disposed  of  one-sixth  in  value  thereof 
and  had  appropriated  the  proceeds  to  his  own  use.  True  it 
is  that  both  Baker  and  the  respondent  testified,  over  the 
objection  of  appellant,  that  they  had  a  parol  agreement, 
whereby  Baker  was  to  sell  the  property,  in  the  course  of  bus- 
iness, and  pay  off  the  debt  as  "  he  went  along." 

This  agreement,  at  best,  is  very  uncertain  in  terms,  and 
conflicts  with  the  express  agreement  of  the  mortgage.  It  is 
not  made  to  appear  that  the  appellant  ever  had  notice  of 
this  parol  agreement,  before  levy  and  sale  under  the  writ. 
It  does  appear  that  he  had  actual  notice  of  the  mortgage  and 
its  contents. 

In  the  language  of  Mr.  Justice  Davis,  in  Robinson  v.  Elliot^ 
89  U.  S.  523:  ''The  creditor  must  take  care  in  making  his 
contract  that  it  does  not  contain  provisions  of  no  advantage 
to  him,  but  which  benefit  the  debtor,  and  were  designed  to  do 
so,  and  are  injurious  to  other  creditors.  The  law  will  not 
sanction  a  proceeding  of  this  kind.  It  will  not  allow  the 
creditor  to  make  use  of  his  debt  for  any  other  purpose  than 
his  own  indemnity." 

This  mortgage  was  a  cover  and  shield  to  the  property  of 
one  in  failing  circumstances,  protecting  it  from  creditors, 
and,  under  its  terms,  was  no  indemnity  to  the  mortgagee. 
Baker  was  given  a  year  in  which  to  sell  the  property  and 
apply  the  proceeds  to  his  own  use,  while  the  creditors  and 
respondent  were  compelled  to  stand  helplessly  by. 
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For  these  reasons  the  judgment  of  the  lower  court  must 
be  reversed. 

We  do  not  deem  it  necessary  to  pass  upon  the  other  ques- 
tions presented  by  the  record. 

ON   PBTITION    FOR   REHEARING.  * 

By  the  Court,  Massey,  J.: 

The  petition  for  rehearing  contains  much  that  was  fully 
considered  by  the  court  on  the  hearing  of  the  action.  Coun- 
sel has  evidently  a  misconception  of  the  scope  of  the  original 
opinion,  hence  very  little  that  is  urged  in  support  of  the 
application  is  pertinent.  We  held,  in  effect,  that  a  mortgage 
that  expressly  stipulated  that  the  mortgagor,  his  executors, 
administrators  and  assigns,  should  remain  and  continue  in 
the  quiet  and  peaceable  possession  of  the  mortgaged  prop- 
erty and  in  the  free  and  full  use  and  enjoyment  of  the  sam6 
until  default,  conferred  upon  the  mortgagor  the  right  and 
authority  to  sell  and  dispose  of  the  mortgaged  property  for 
his  own  benefit,  and  that  such  mortgage  was  therefore  void 
per  86.  The  reasons  for  such  holding  are  fully  set  out  in  the 
opinion. 

Counsel  assumes  in  his  argument  that  no  matter  what 
stipulation  may  be  contained  in  the  mortgage,  that  the  court 
can  not  declare  a  mortgage  void  of  itself.  Herein  the  court 
and  counsel  must  differ.  Ordinarily  under  our  statute  a 
question  of  fraud  is  one  of  fact  and  not  of  law,  but  there  are 
cases  where  the  question  is  so  mixed  that  it  becomes  difficult 
to  distinguish  between  law  and  fact.  Such  is  the  case  at  bar. 
We  are  of  the  opinion  that  the  court  is  warranted  in  hold- 
ing a  mortgage  void  per  ae  as  a  matter  of  law,  without 
regard  to  extrinsic  facts,  where  the  facts  of  fraud  are  affirm- 
atively shown  in  the  stipulations  of  the  mortgage.  It  is  not 
necessary  to  seek  for  facts  outside  of  the  stipulation  of  the 
mortgage.  The  mortgage  is  proof  of  the  facts,  and  the  fact 
being  established  by  the  mortgage  that  it  operates  to  defraud 
creditors,  the  reasonable  conclusion  is  that  it  was  intended 
to  defraud  creditors,  and  is  therefore  void. 

Counsel  cites  McFadden^  Administrator  v.  Fritz  et  aZ.,  90 
Ind.  590,  as  overruling  the  doctrine  laid  down  in  Davenport 
V.  Foulksy  68  Ind.  382,  yet  that  case  is  entirely  different  from 
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the  case  last  cited,  and  approves  Lockwood  v.  Harding,  79 
Ind.  129,  as  an  authority,  wherein  it  is  held  that  cases  may 
arise  in  which  a  mortgage  should  be  declared  void  per  se 
without  regard  to  extrinsic  facts.  Mobley  et  al,  v.  Letts,  61 
Ind.  ll,|is  overruled  in  so  far  as  it  held  that  a  mortgage 
was  void  because  it  contained  no  stipulation  that  the  mort- 
gagor should  apply  the  proceeds  arising  from  the  sale  of  the 
mortgaged  stock  to  the  discharge  of  the  mortgage  debt.  The 
same  ruling  was  made  by  that  court  in  New  et  al,  v.  Sailors^ 
114  Ind.  412,  cited  in  the  opinion  of  this  court,  and  it  was 
therein  held  that  when  the  mortgagor  is  permitted  to  retain 
possession  and  sell  the  mortgaged  goods,  it  will  be  presumed 
that  he  does  so  under  an  agreement  to  account  for  such  sales 
as  the  agent  of  the  mortgagee,  and  the  proceeds  will  be 
regarded  as  applied  to  the  discharge  of  the  mortgage  debt 
whether  they  have  been  actually  paid  over  or  not,  unless  it 
affirmatively  appears  to  the  contrary. 

We  are  of  the  opinion  that  the  mortgage  in  the  case  at 
bar  affirmatively  shows  that  the  money  arising  from  the 
sale  of  the  mortgaged  goods  should  be  appropriated  by  the 
mortgagor  for  his  own  benefit,  without  regard  to  extrinsic 
facts,  and  that  any  showing  of  a  private  arrangement  of 
which  the  appellant  had  no  notice  or  knowledge  is  not  suf- 
ficient to  overcome  the  affirmative  statement  shown  by  the 
stipulations  in  the  mortgage.  Counsel  is  equally  unfortu- 
nate in  citing  Jaffary  v.  Greenbaum,  64  Iowa,  492,  as  anal- 
ogous to  the  case  at  bar.  It  appears  in  that  case  that  the 
mortgage  stipulated  that  the  mortgagor  should  have  the 
right  to  retain  possession  of  the  mortgaged  goods  and  carry 
on  the  business  in  the  usual  retail  way  for  one  year,  paying 
cost  and  expense  of  running  the  business  and  keeping  the 
stock  to  what  it  was  when  the  mortgage  was  given.  The 
mere  statement  of  this  stipulation  is  sufficient  to  distinguish 
that  case  from  the  case  at  bar,  and  the  Supreme  Court  of 
Iowa  in  the  above  case,  in  discussing  the  question  as  to 
whether  a  mortgage  should  be  declared  void  on  its  face,  say: 
"  That  a  mortgage  upon  a  stock  of  goods  which  should  pro- 
vide for  sales  that  would  exhaust  the  stock  without  any 
provision  for  an  application  of  the  proceeds  on  the  mortgage^ 
debt  might  well  be  declared  fraudulent." 
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We  are  somewhat  surprised  that  counsel  should  contend 
that  this  mortgage  was  an  indemnity  to  the  mortgagee  for 
whatever  of  the  goods  should  be  left  at  the  end  of  the  year 
for  the  payment  of  whatever  should  be  due,  and  if  there 
were  none  of  the  goods  left  which  were  originally  mortgaged, 
it  would  be  Lutz's  loss  and  nobody's  business.  We  are  of 
the  opinion  that  it  is  the  business  of  the  law  to  see  that 
debtors  pay  their  debts,  and  in  the  enforcement  of  the  rights 
to  collect  debts  it  is  the  business  of  the  law  to  see  that  debtors 
do  not  encumber  their  property  in  such  a  manner  as  to 
defraud  bona  fide  creditors,  without  giving  indemnity  to  the 
holder  of  the  encumbrance. 

We  see  no  reason  for  granting  a  rehearing  herein,  and  the 
same  is  therefore  denied. 


[No.  1495.] 

THE  STATE  OF  NEVADA,  Respondent,  r.  THE  VIR- 
GINIA AND  TRUCKEE  RAILROAD  COMPANY,  a 
Corporation,  et  al..  Appellants. 

Taxation— Railroads — Fiscal  Yeab.  The  fiscal  year  for  the  purpose  of 
taxation  of  railroads,  the  same  as  for  all  other  property,  com- 
mences on  January  1st. 

Idkm— Nbt  Earnings— Rulb  as  to  Rath  of  Intebbst.  The  rule  being 
that  the  value  of  this  railroad,  for  the  purpose  of  taxation,  should 
be  determined,  mainly,  by  its  net  earnings  capitalized  at  the  cur- 
rent rate  of  interest,  a  jury  is  justified  in  finding  that  the  rate  to  be 
used  in  the  computation  Is  the  rate  of  interest  which  investments 
command,  and  not  that  on  temporary  loans. 

Idem— Economical  Management— Instruction.  The  court  instructed  the 
jury  as  follows :  "  You  are  instructed  that  the  net  income  of  a  rail- 
road company,  when  necessary  to  be  determined  for  purposes  of 
taxation,  is  the  difference  between  the  gross  receipts  and  necessary 
expenses  under  reasonably  economical  and  prudent  management. 
By  'reasonably  economical  and  prudent  management'  is  meant  a 
management  conducted  with  that  care,  diligence  and  attention  which 
an  ordinarily  prudent  and  careful  person,  qualified  to  perform  such, 
would  take  and  exercise  if  the  property  so  managed  was  his  own. 
In  any  particular  case,  the  gross  receipts  to  be  considered  for  said 
purpose  are  not  necessarily  the  receipts  which  were  in  fact  received, 
but  such  receipts  as  would  be  received  under  a  reasonably  economi- 
cal and  prudent  management;  and  the  expenses  to  be  deducted,  in 
order  to  determine  the  net  income,  are  not  necessarily  the  expenses 
which  were  in  fact  incurred,  bat  such  expenses  as  would  be  incurred 
under  a  reasonably  economical  and  prudent  management.^'  Heldj 
that  the  instruction  is  entirely  unobjectionable. 
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Idem— Economical  Management— Ex pbnsbs.  A  redaction  in  the  payroll 
of  the  railroad  company  amoanting  to  |13,839  per  annam  was 
effected  in  May,  1896.  It  was  shown  that  no  more  officers  or 
employees  were  necessary  in  1895  than  in  1896.  Heldt  that  it  was 
permissible  for  a  jury,  in  determining  the  reasonable  operating 
expenses  for  1895,  to  lind  that  the  actaal  expenses  coald  reasonably 
haVe  been  reduced  by  that  amount  and  the  net  earnings  correspond- 
ingly Increased. 

Idem— Value  Found  by  Jury  Less  Than  Assessment— Penalties.  The 
penalties  imposed  by  Btats.  1891,  p.  150,  sec.  48,  providing  that  "in 
all  suits  brought  for  the  collection  of  delinquent  taxes  *  »  *  the 
judgment  shall  be  entered  for  twenty-five  per  centum  in  addition  to 
the  tax  of  ten  per  centum  thereon  and  costs,"  are  enforceable, 
although  the  assessment  was  excessive,  as  shown  by  the  verdict  of 
the  jury,  and  although  the  defense  interposed  was  that  the  assess- 
ment was  out  of  proportion  to  and  above  the  actual  cash  value  of 
the  property  assessed ;  sec.  52  of  the  revenue  act  as  amended.  Stats. 
1895,  p.  39,  providing  that  "the  defense  shall  only  be  effectual  as  to 
the  proportion  of  the  tax  based  upon  such  excess  of  valuation,  but 
in  no  case  shall  an  entire  assessment  be  declared  void." 

On  Rehearing. 

Idem— Expert  Testimony.  The  testimony  relative  to  the  redaction  in 
the  pay  of  the  employees  and  officers  of  the  company  was  given  by 
the  secretary  and  bookkeeper  of  the  company.  Appellant  con- 
tended that  this  testimony  should  be  disregarded  by  the  jury,  for 
the  reason  that  the  witness  did  not  show  himself  competent  to  give 
testimony  as  to  the  reasonableness  of  the  compensation  paid  to  the 
company's  employees.  Held,  that  it  did  not  require  an  expert  to 
testify  to  the  fact  of  these  reductions ;  that  they  could  be  proven  by 
any  person  who  knew  of  the  same. 

Idem— Economical  Management— Evidence.  Upon  the  issue  of  econom- 
ical management,  testimony  was  offered  by  the  plaintiff*  showing 
that  wood,  ties,  lumber,  etc.,  could  have  been  purchased  and 
delivered  at  the  appellant's  road  at  prices  much  below  those  paid 
by  the  company.  Ueld^  that  the  jury  were  justified  in  considering 
the  testimony  and  that  it  tended  to  support  the  verdict;  also,  that 
it  was  incumbent  on  the  appellant,  when  attacked  in  this  matter,  to 
show,  if  such  were  the  fact,  that  the  purchases  made,  on  account  of 
convenienc^e  and  difference  of  expense  in  transportation  to  points  of 
use,  were  the  cheaper,  as  such  proof  was  peculiarly  within  its  con- 
trol. 

Idem— Current  Rate  of  Interest.  The  evidence  offered  as  to  the  rate  of 
interest  merely  showing  that  it  ranged  from  six  to  twelve  per  cent, 
without  any  indication  as  to  the  kind  or  character  of  loan,  and  in 
the  absence  of  testimony  showing  the  current  rate  upon  permanent 
investments  other  than  mortgage  securities  and  bonds,  which  bore 
six  per  cent,  the  jury  was  justified  in  finding  that  six  per  cent  was 
the  current  rate  upon  investments  of  this  character. 

Idem— Questions  of  Management  and  of  Interest- Questions  of  Fact. 
All  questions  relative  to  the  economical  management,  for  the  pur- 
pose of  determining  the  income,  and  questions  relative  to  the  rate 
of  interest,  as  a  basis  of  capitalization  under  the  rule,  are  questions 
of  fact  to  be  determined  by  the  trial  court. 
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Idbm— Tbndkr— Pknaltiss.  If  a  taxpayer  wishes  to  be  relieved  of  the 
penalties  lixed  by  law,  by  a  legal  tender  of  the  amount  of  taxes  dae, 
when  that  amount,  under  the  issues  and  the  law,  is  to  be  determined 
by  a  court  or  jury,  it  is  incumbent  upon  suoh  taxpayer  to  make  a 
sufficient  tender. 

Appeal  from  the  District  Court  of  the  State  of  Nevada, 
Washoe  county;  A,  E.  Cheney^  District  Judge: 

[For  opinion  on  former  appeal  of  this  case,  see  23  Nev. 
283.] 

Suit  by  the  State  against  the  Virginia  and  Truckee  Rail- 
road Company,  et  aL,  for  collection  of  taxes.  From  a  judg- 
ment for  plaintiff  and  an  order  refusing  a  new  trial  defend- 
ants appeal.     Affirmed. 

The  facts  sufficiently  appear  in  the  opinion. 

W.  E.  F.  Deal,  for  Appellants: 

I.  The  district  court  erred  in  including  interest  in  this 
judgment,  as  no  interest  was  prayed  for  in  the  complaint. 
{Solen  V.  V.  &  T.  R.  R.  Co,,  15  Nev.  313,  and  cases  cited.) 

II.  The  district  court  erred  in  including  in  the  judgment 
$307  12,  the  same  being  5  per  cent  on  $6,142  33,  for  district 
attorney's  fees,  there  being  no  statute  or  other  authorization 
for  the  collection  of  any, such  fees. 

III.  The  district  court  erred  in  including  in  the  judgment 
penalties  of  ten  and  twenty-five  per  cent  upon  what  the 
taxes  levied  for  the  fiscal  year  1896  would  have  amounted  to 
if  the  property  had  been  assessed  at  the  sum  of  $212,300, 
found  by  the  jury  to  be  the  value  of  the  property  in  ques- 
tion. These  penalties  are  included  in  and  form  part  of  the 
sum  of  $6,142  33,  for  which  the  judgment  was  rendered. 

IV.  The  levy  required  that  all  the  taxes  as  assessed  shall 
be  collected  and  paid  at  the  same  time  and  in  the  same  man- 
ner as  provided  by  the  revenue  laws  of  the  state.  Under 
these  laws  no  taxpayer  could  pay,  and  no  tax  collector  could 
receive,  any  less  than  the  full  amount  of  taxes  assessed.  The 
failure  to  pay  the  whole  amount  assessed  before  taxes  become 
delinquent  is,  under  the  law,  punished  by  penalties  amount- 
ing to  ten  per  cent  upon  the  amount  of  the  tax,  and  if  not 
paid  with  the  ten  per  cent  added  within  the  time  allowed  by 
law,  an  additional  twenty-five  per  cent  is  added  as  further 
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penalty.  Such  penal  provisions  must  be  strictly  construed. 
(Cooley  on  Taxation,  p.  359.)  These  enormous  penalties  can 
only  be  collected  in  cases  of  non-payment  of  a  legal  tax. 
The  whole  tax  must  be  legal  to  authorize  the  imposition  of 
penalties.  {Worihen  v.  Badgett,  32  Ark.  532;  State  v.  St. 
Louis  R.  R.  Co,,  71  Mo.  88;  Lake  Shore  R.  R,  Co.  v.  PeopUy 
46  Mich.  193;  Pike  v.  Cummings,  36  Oh.  St.  214;  The  StaU, 
ex  rel.  Pettis  Co.yY.  Union  Trust  Company y  68  Mo.  463;  City  of 
San  Antonio  v.  Raley,  32  Southwestern  Rep.  180;  Cooley  on 
Taxation,  2d  ed.  429  and  430;  Blackwell  on  Tax  Titles,  5th 
ed.,  sees.  312  and  213.) 

V.  But  for  the  saving  clause  in  the  fifth  subdivision  of 
section  52  of  the  revenue  act,  as  amended  by  section  1  of 
the  act  of  1895  (Statutes  of  1895,  p.  39),  the  whole  assess- 
ment against  the  property  of  defendants  would  have  been 
null  and  void.  This  saving  clause  provides  that  when  the 
defense  is  based  upon  the  ground  that  the  assessment  is 
above  the  value  of  the  property,  the  defense  shall  only  be 
effectual  as  to  the  proportion  of  the  tax  upon  such  excess 
of  valuation,  but  in  no  case  shall  an  entire  assessment  be 
void.  The  verdict  of  the  jury  established  the  defense  to 
this  action,  made  upon  the  ground  that  the  assessment  is 
above  the  value  of  defendants'  property,  and  such  defense  is 
effectual  as  to  the  taxes  upon  $42,025,  the  excess  of  valua- 
tion of  the  assessor,  and  the  assessment  as  to  such  excess  is 
void,  and  no  part  of  the  assessment  is  saved,  except  upon 
$232,200,  the  taxes  upon  which  amount,  without  penalties, 
are  all  that  plaintiff  is  entitled  to  receive,  if  the  verdict  can 
stand  at  all.  The  penalties  imposed  by  the  statutes  are  for 
the  non-payment  of  the  taxes  upon  the  amount  of  the 
assessment  as  made  by  the  assessor,  and  judgment  therefor 
cannot  be  recovered,  except  when  the  whole  assessment  is 
valid. 

VI.  The  court  erred  in  permitting  the  witness,  E.  B.  Yer- 
ington,  to  answer  the  question  set  forth  in  assignment  of 
errors  of  law,  No.  15,  and  in  refusing  to  strike  out  his 
answers  to  those  questions  as  set  forth  in  assignment  No. 
16.  The  object  of  plaintiff's  counsel  by  the  questions  was 
to  show  that  the  salaries  paid  to  the  officers  of  the  corpora- 
tion were  more  than  they  should  have  been,  so  as  to  claim 
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the  net  income  for  the  year  in  question  was  not  so  large  as  it 
would  have  been.  The  testimony  of  Mr.  Yerington  had  no 
bearing  on  the  question  of  the  value  of  these  services,  nor 
had  the  fact  that  the  officers  had  other  occupations,  which 
paid  them,  any  bearing  upon  the  matter.  These  officers 
were  able  to  serve  the  corporation  for  the  salaries  paid  them 
by  reason  of  the  fact  that  they  had  another  source  of  revenue. 
Such  testimony  could  not  have  resulted  otherwise  than  to 
mislead  the  jury,  and  it  was  entirely  immaterial. 

VII-  The  district  court  erred  in  refusing  to  permit  the 
witness,  E.  B.  Yerington,  to  testify  as  to  the  amount  of  taxes 
of  the  corporation  on  its  property;  both  paid  and  unpaid  for 
the  year  1896.  The  court  had  admitted  evidence  on  the  part 
of  the  plaintiff  as  to  the  receipts  of  defendant  for  the  year 
1896  and  also  of  expenses.  The  evidence  had  gone  to  the 
jury,  and  it  was  proper  on  crofis-examination  to  show  what 
part  of  the  taxes  for  the  year  1896,  the  whole  of  which  was 
a  lien  upon  the  property  from  the  first  of  that  year,  had 
been  paid  and  what  was  unpaid  and  admitted  to  be  due,  so 
that  the  actual  result  of  the  business  for  the  year  1896  should 
be  shown;  otherwise,  proper  payments  would  be,  as  they 
were  on  the  trial,  kept  from  the  jury,  and  the  jury  was  prac- 
tically left  to  arrive  at  the  result  of  the  yearns  business  with 
a  large  item  of  expense  omitted. 

VIII.  The  court  erred  in  permitting  the  witness,  George 
Shaeffer,  to  testify  as  to  the  prices  charged  at  Reno  for  cer- 
tain articles  similar  to  supplies  purchased  at  Carson  and 
used  by  defendant  in  the  year  1895,  as  set  forth  in  the  21st 
assignment  of  errors  of  law,  and  in  refusing  to  strike  out 
the  testimony  in  rebuttal  introduced  for  the  purpose  of  show- 
ing that  the  management  of  the  corporation  for  the  year 
1895  was  not  economical,  for  the  reason  that  such  testimony 
was  incompetent,  irrelevant  and  immaterial,  and  there  was 
no  testimony  in  the  case  showing  or  tending  to  show  that 
the  prices  paid  were  unreasonable,  and  there  was  no  evi- 
dence introduced  tending  to  show  that  it  would  have  been 
more  economical  for  the  defendant  to  have  made  its  pur- 
chases at  Reno  than  at  Carson,  nor  that  if  such  purchases 
bad  been  made  at  Reno  the  result  would  have  been  a  saving 
to  defendant,  or  that  the  prices  paid  at  Carson  were  unrea- 
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sonable.  On  cross-examination  the  witness,  B.  H.  McClure, 
testified  as  to  the  supplies  purchased  at  Carson  and  the 
prices  paid  therefor  and  the  prices  of  similar  articles  at 
Reno.  The  machine  shop,  engine  house,  offices  and  prin- 
cipal place  of  business  of  defendant  was  at  Carson,  which 
was  thirty  miles  distant  from  Reno.  There  was  no  showing 
whatever  made  of  the  cost  of  hauling  the  supplies  from 
Reno  to  Carson  or  to  other  places  on  the  road  where  they 
were  to  be  used,  and  th^re  was  an  utter  lack  of  any  con- 
nection between  the  two  facts,  but  the  jury  were  left  to  infer 
from  the  bare  fact  of  the  difference  in  prices  in  the  two 
places  that  the  managenlent  was  not  economical.  Such  a 
conclusion  is  illogical,  the  premises  being  wanting.  The 
court  can  readily  see  how  such  testimony  misled  the  jury, 
and  what  an  opportunity  there  was  for  appealing  to  the 
natural  prejudice  of  a  jury  Against  pretended  discrimination 
against  the  market  of  Reno.  The  testimony  should  all 
have  been  stricken  out,  as,  without  proof  of  the  fact  that 
the  prices  paid  at  Carson  were  unreasonable,  such  evidence 
was  immaterial.  No  such  evidence  was  introduced.  In 
order  to  show  that  the  prices  paid  were  unreasonable  it  was 
necessary  to  show  that  the  articles  purchased  at  Reno  were 
as  convenient  for  use  as  those  at  Carson  and  what  the  cost 
of  delivering  them  was  from  Reno  to  the  places  where  they 
were  to  be  used.  Suppose  articles  used  by  defendant  which 
were  purchased  at  Carson  could  have  been  purchased  at 
Truckee  or  San  Francisco  at  less  price  than  was  paid  at 
Carson,  could  such  evidence  be  admitted  without  proof  of 
the  cost  of  bringing  them  from  these  other  points  to  the 
places  where  they  were  used?  No  testimony  of  the  kind 
was  offered. 

IX.  The  district  court  erred  in  giving  instruction  No.  5 
requested  by  plaintiff.  The  necessary  cost  of  replacing  the 
wooden  bridge  over  the  Truckee  river  was  a  part  of  the  cur- 
rent expenses  for  the  fiscal  year  from  June  30,  1894,  to  June 
30,  1895,  and  should  have  been  deducted  from  the  receipts  in 
order  to  determine  the  net  income  for  the  year  1895.  This 
court  so  decided  in  State  v.  V.  &  T.  R.  R.  Co,,  46  Pac.  Rep.  726. 

X.  The  district  court  erred  in  the  instructions  which  it 
gave  of  its  own  motion,  with  reference  to  the  management  of 
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defendant's  road.  The  management  required  of  defendant 
does  not  mean  a  management  conducted  with  that  care  and 
diligence  and  attention  which  an  ordinary,  careful  and  pru- 
dent person  qualified  to  perform  such  would  take  and  exer- 
cise if  the  property  so  managed  was  his  own.  It  means  such 
management  as  does  not  result  in  willful  or  intentional 
extravagance,  and  such  management  as  defendant  was 
obliged  to  exercise  under  the  law,  and  which  it  does  exercise, 
though  it  may  have  resulted  in  less  net  income  than  might 
have  been  secured  under  different  management,  was  an 
economical  management.  The  instructions  of  the  court 
allow  nothing  for  the  errors  of  judgment  of  the  managers  of 
defendant's  road,  nor  for  their  mistakes.  The  jury  were 
practically  directed  under  this  instruction  to  substitute  their 
own  judgment  in  place  of  that  of  the  defendant  corporation 
and  its  officers  in  determining  how  the  defendant's  road 
should  or  could  have  been  managed,  and  instructed  them  in 
effect  that  the  defendant's  railroad  was  not  economically 
managed,  if  in  their  judgment  the  road  had  been  managed 
in  a  different  way  from  that  shown  by  the  evidence,  and 
instructed  them  whether  the  receipts  and  expenses  actually 
had  and  incurred  were  such  as  might  or  should  have  been 
received  under  reasonably  economical  and  prudent  manage- 
ment, that  they  should  take  into  consideration  all  the  facts 
and  circumstances  shown  by  the  evidence  from  the  stand- 
point of  the  time  and  place  where  they  were  received  and 
incurred.  In  other  words,  if  the  jury  came  to  the  conclusion 
that  the  defendant's  wood,  lumber,  ties  and  other  supplies 
could  have  been  bought  cheaper  at  Reno  than  at  Carson, 
they  must  conclude  that  the  management  was  not  econom- 
ical. There  was  no  evidence  except  as  to  the  prices  paid  at 
those  two  places,  and  the  jury  were  authorized  under  the 
instruction  to  reach  the  conclusion  that  the  road  was  not 
economically  managed  from  the  time  and  place  where  such 
supplies  were  purchased,  without  taking  into  consideration 
the  expense  of  hauling  such  supplies  over  the  whole  road, 
without  considering  where  it  was  most  convenient  to  the 
defendant  to  get  supplies,  and  without  considering  any  other 
matter  except  as  stated  in  the  instruction. 

XI.     The    net  income   of  the   road  for  the  railroad  year 
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1894-5  was,  without  deducting  the  cost  of  the  bridge 
over  the  Truckee  river,  less  than  134,000.  The  current  rate 
of  interest  was  shown  without  conflict  to  he  eight  per  cent 
per  annum.  The  income,  capitalized  at  eight  per  cent,  would 
make  the  value  of  the  track  and  rolling  stock  to  be  $425,000, 
a  little  more  than  double  the  valuation  placed  by  the  jury  on 
the  track  in  Washoe  county  alone.  The  cost  of  the  bridge 
must  be  deducted  from  the  net  income  as  stated  in  the  report 
to  the  state,  which  would  leave  less  than  |28,000,  which  cap- 
italized at  eight  per  cent  would  make  the  value  of  the  whole 
road,  including  rolling  stock,  $350,000 — only  $133,700  more 
than  the  jury  found  to  be  the  value  of  all  of  defendant's 
property  in  Washoe  county. 

XII.  The  average  net  income  for  the  years  1893-4, 1894-5, 
1895-6  was  not  greater  than  $19,000  a  year.  To  justify  such 
a  valuation  as  was  placed  by  the  jury,  the  net  income  of  the 
road  would  have  to  be  eight  per  cent  per  annum  on  $650,000, 
which  is  $52,000,  nearly  three  times  as  much  as  the  average 
for  three  years,  and  nearly  double  what  it  was  in  the  year 
1895.  In  order  to  show  that  the  net  income  was  not  what  it 
should  have  been,  the  plaintiff,  not  attempting  to  justify  the 
action  of  the  assessor  in  any  direct  manner,  attempted  to 
show  mismanagement  or  management  that  was  not  econom- 
ical, as  defined  by  the  instructions  of  the  court,  which  the 
court  will  see  were  applied  in  the  various  rulings  of  the  court 
in  its  rulings  upon  the  introduction  of  testimony  at  the  trial. 

XIII.  As  to  every  claim,  except  that  with  reference  to 
the  items  set  forth  in  the  annual  report  for  1894-5  which,  it 
is  claimed,  should  be  added,  the  evidence  offered  in  support 
of  them  was  entirely  irrelevant  and  immaterial,  unless  a 
property  owner  is  to  be  assessed  and  taxed,  not  upon  the 
actual  value  of  his  property,  but  upon  what  it  ought  to 
have  been  worth  in  the  opinion  of  some  one  else  by  some 
other  management,  under  the  theory  that  if  the  property 
has  not  yielded  as  much  as  it  could  yield,  the  possible  result 
of  some  other  management  sho.uld  be  the  basis  and  not  what 
was  the  actual  fact. 

XIV.  The  evidence  as  to  the  prices  which  the  defendant 
paid  for  supplies  and  the  prices  of  such  supplies  at  Reno 
does  not  raise  any  conflict,  because  there  is  an  utter  lack  of 
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anything  connecting  the  two.  It  does  not  follow  that 
because  the  same  articles  could  have  been  bought  at  Reno 
for  a  less  price  than  at  Carson,  where  defendant  bought  its 
supplies,  it  would  have  been  more  economical  for  the  defend- 
ant to  have  bought  at  the  cheaper  place,  as  the  whole  mat- 
ter of  the  difference  of  expense  in  getting  tHem  to  Carson 
and  other  points  of  use  on  the  road,  and  the  convenience  of 
those  managing  the  road  are  left  out  of  the  question.  Were 
the  machine  shops  at  Reno,  or  the  round-house  or  oflSces  at 
Reno?  The  jury  were  left  to  jump  at  the  conclusion  that, 
because  of  the  difference  in  prices  at  the  two  places,  the  road 
was  mismanaged.  It  is  not  upon  conjecture,  but  upon 
proofs,  that  verdicts  of  juries  can  be  sustained.  And  if  any 
inference  could  possibly  be  drawn  against  the  management 
of  the  company,  the  errors  of  judgment  and  mistakes  of  a 
prudent  business  man  are,  under  such  proofs  as  construed 
by  the  district  court,  of  no  avail  to  the  defendant. 

James  R.  Judge,  Attorney-General,  T.'V,  Julien,  District 
Attorney,  F.  H,  NorcrosSy  ex-District  Attorney,  and  Torreyaon 
&  Summerfield,  for  Respondent: 

I.  The  district  court  did  not  err  in  including  interest  in 
the  judgment.  The  complaint  was  in  the  statutory  form. 
"Section  1112,  Gen.  Stats.,  makes  the  civil  practice  act 
applicable  in  tax  suits.  Section  4903  means  that  interest 
shall  be  allowed  at  the  legal  rate  on.  all  moneys  after  they 
become  due,  on  any  judgment  recovered  before  any  court  in 
this  state."  {State  v.  Diamond  Valley  L.  S.  cfc  L.  Co,,  21 
Nev.  86.) 

II.  The  case  of  Solen  v.  V.  &  T,  R,  R,  Co,,  in  14  Nev.  405, 
and  in  15  Nev.  313,  and  that  of  Hastings  v.  Johnson,  1  Nev. 
613,  do  not  support  appellant's  contention.  They  simply 
hold  that  an  execution  must  follow  the  judgment  upon 
which  it  is  issued  and  that  if  interest  is  not  included  in  the 
judgment  it  cannot  be  claimed  in  the  execution.  In  the  case 
at  bar  the  judgment  calls  for  interest  at  the  legal  rate. 
Appellant's  error  lies  in  confounding  a  claim  of  interest  in  a 
complaint,  which  the  law  does  not  require  in  order  to  obviate 
a  waiver,  with  a  claim  of  interest  in  an  execution,  which  the 
law  does  not  allow  unless  included  in  the  judgment. 
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III.  Appellant's  contention  that  the  judgment  for  $307  12 
as  district  attorne;y's  fee,  and  being  five  per  centum  upon  the 
taxes  and  penalties,  is  unauthorized  by  law,  cannot  be  con- 
sidered as  being  well  taken.  The  penalties  follow  as  a  direct 
and  inevitable  legal  consequence  from  the  right  to  recover 
the. tax  itself.  {State  v.  CaL  M.  Co.,  15  Nev.  234.)  Under 
the  revenue  act  previous  to  that  of  1891  this  court  held  that 
the  ten  per  centum  penalty  did  not  apply  to  suits  brought 
for  the  collection  of  delinquent  taxes  on  the  proceeds  of 
mines.  {State  v.  CaL  M.  Co,,  13  Nev.  203.)  It  was  however 
expressly  held  that  the  district  attorney  fee  of  five  per 
centum  attached  in  such  cases  to  the  twenty-five  per  centum 
penalty  as  well  as  to  the  original  delinquency.  {State  v.  CaL 
M,  Co.,  13  Nev.  289.)  The  revenue  act  of  1891  contains  the 
same  literal  provisions  governing  the  collection  of  delinquent 
taxes  and  penalties  by  suit  found  in  the  preceding  revenue 
acts  in  force  when  the  foregoing  cases  were  decided.  The 
case  at  bar  if  not  a  suit  for  the  collection  of  delinquent  taxes 
upon  the  proceeds  of  mines  and  the  ten  per  centum  penalty 
is  in  the  same  category  as  the  twenty -five  per  centum  pen- 
alty. 

IV.  A  comparison  and  analysis  of  sections  48,  49  and  65 
of  the  revenue  act  of  1891  clearly  and  conclusively  show 
that  the  five  per  centum  district  attorney's  fee  attaches  to 
the  taxes  and  penalties  considered  as  a  gross  amount.  Even 
if  the  five  per  centum  district  attorney's  fee  should  be  unau- 
thorized upon  one  or  both  of  the  penalties,  this  court  can 
order  the  judgment  modified,  or  disregard  the  point  under 
the  salutary  maxim:  De  minimis  nan  curat  lex,  (WUaon  v. 
McEvoy,  25  Cal.  175;  McConile  v.  N.  Y.  d:  E.  R.  Co.,  20  N. 
Y.  495.) 

V.  The  district  court  did  not  err  in  rendering  a  judgment 
for  ten  and  for  twenty-five  per  centum  of  penalties  upon  the 
delinquent  taxes  based  upon  the  valuation  of  appellant's 
property  in  1895  as  found  by  the  jury  and  the  trial  court. 
Appellant  tendered  to  respondent  in  full  payment  of  taxes 
in  Washoe  county  for  the  year  1895  the  sum  of  $3,173  88, 
and  no  more.  This  tender  was  upon  the  basis  of  a  valua- 
tion of  $5,000  a  mile  for  main  track  and  $1,000  a  mile  for 
side  track.    The  tender,  to  have  been  sufficient  in  amount, 
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should  have  been  upon  a  basis  of  valuation  of  $8,000  a  mile 
for  main  track  and  $2,000  a  mile  for  side  track.  A  tender 
to  be  valid  as  a  defense  must  be  sufficient  in  amount.  (San 
Pedro  Lumber  Co,  v.  Reynolds,  111  Cal.  598;  25  Am.  &  Eng. 
Ency.  901,  and  citations.) 

VI.  The  provisions  of  the  civil  practice  act,  so  far  as 
applicable,  are  made  specially  applicable  to  suits  to  recover 
delinquent  taxes  and  penalties.  It  was  incumbent  upon 
appellant  to  make  a  suflBcient  tender  in  order  to  avoid  the 
payment  of  penalties,  and  this  it  failed  to  do.  It  had  to 
stand  or  fall  by  the  sufficiency  of  its  tender.  If  its  estimate 
of  the  value  of  its  property  in  Washoe  county  had  been  cor- 
rect, its  tender  would  have  been  sufficient  and  penalties 
could  not  have  been  collected.  "  The  tender  of  a  part  on 
condition  that  it  be  received  for  the  whole  does  not  relieve 
defendant  from  the  payment  of  the  entire  penalties. "  (State 
v.  Carson  Savings  Banky  17  Nev.  165.) 

VII.  Under  the  provisions  of  the  amendatory  act  of 
March  23, 1895,  it  is  expressly  enacted  that "  that  the  defense 
shall  only  be  effectual  as  to  the  proportion  of  the  tax  based 
upon  such  excess  of  valuation."  That  is  to  say,  in  the  case 
at  bar,  appellant's  defense  was  effectual  only  in  avoiding 
taxes  and  penalties  upon  the  sums  of  $1500  a  mile  on  main 
track  and  $1000  a  mile  on  side  track.  The  defense  being 
effectual  only  for  these  amounts,  its  liability  for  taxes  and 
penalties  for  the  remaining  valuation  of  its  property  is 
measured  by  the  sufficiency  or  insufficiency  of  its  tender. 

VIII.  In  Worthen  v.  Badgett,  32  Ark..  532,  the  court  held 
that  penalties  upon  the  legal  tax  for  1875  must  be  paid,  but 
that  no  penalties  need  be  paid  for  certain  other  illegal  taxes, 
and  that  there  could  be  no  compounding  of  penalties.  In 
State  V.  St.  Louis  R.  R.  Co.,  71  Mo.  88,  the  court  held  it  to  be 
error  to  give  judgment  for  penalties  and  attorney's  fee  on 
delinquent  taxes  which  were  illegal  because  the  levy  was  at 
the  rate  of  the  year  1874  instead  of  that  of  the  year  1875 
as  fixed  by  statute.  In  Lake  Shore  R.  R.  Co.  v.  People,  46 
Mich.  193,  the  court  held  interest  not  allowable  upon  an 
illegally  levied  tax.  In  Pike  v.  Cummings,  36  Ohio  St.  213, 
the  court  held  that  penalties  did  not  attach  upon  delinquent 
installments  of  a   tax   for   street  improvements  when   the 
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amount  of  paid  installments  exceeded  the  legal  rate.  In 
State  V.  Union  Trust  Co,,  68  Mo.  463,  the  court  held  taxes 
and  penalties  could  not  be  collected  upon  a  void  assessment, 
the  levy  rate  being  different  from  that  fixed  by  statute.  In 
City  of  Antonio  v.  Raley^  32  Southwestern,  180,  the  court 
held  that  the  taxes  and  penalties  could  not  be  collected 
because  the  levy  rate  was  $1  05  on  each  $100,  instead  of 
being  $1  on  each  $100,  as  fixed  by  law,  and  also  held  that  a 
municipality  could  not  enforce  a  penalty  for  the  non-pay- 
ment of  taxes  unless  so  authorized  by  its  charter,  no  such 
authority  being  conferred  by  the  San  Antonio  charter. 

IX.  The  question  whether  appellant's  management  of  the 
railroad  was  economical  in  1895  was  an  issue  in  the  case 
under  the  pleadings,  and  was  one  of  the  most  hotly  con- 
tested issues  in  the  trial.  The  former  opinion  of  this  court 
in  this  case  clearly  expresses  the  relevancy  of  such  testimony 
as  would  affect  the  economic  management  of  appellant's 
railroad.  It  was  eminently  proper  to  show  that  such  an 
unnecessary  number  of  officers  and  stipendiaries  were 
employed  by  appellant  under  salary  that  they  had  ample 
time  to  engage  in  other  occupations  and  perform  other  serv- 
ices. It  was  for  the  jury  and  the  trial  court  to  decide  under 
such  testimony  whether  appellant's  expenses  could  not  have 
been  decreased  by  employing  only  such  a  number  of  officers 
as  could  manage  its  affairs  properly  by  devoting  their  entire 
time  to  its  affairs  instead  of  so  greatly  diversifying  their 
energies. 

X.  The  trial  court  did  not  err  in  disallowing  the  witness, 
E.  B.  Yerington,  to  testify  to  the  amount  of  taxes  paid  and 
unpaid  on  appellant's  property  in  the  year  1896.  The 
testimony  was  offered  for  the  express  purpose  of  retrospect- 
ively affecting  the  valuation  of  appellant's  property  in  the 
year  1895.  The  taxes  should  not  be  deducted  as  an  expense 
in  obtaining  the  net  earnings  for  capitalization  at  current 
rates  of  interest  to  ascertain  an  element  of  assessable  valu- 
ation of  a  railroad.  This  point  is  considered  in  a  subsequent 
subdivision  of  this  brief. 

XI.  The  admission  of  the  testimony  of  witness  Schaeffer, 
showing  the  price  of  lumber,  ties,  timber  and  mill  supplies, 
at  Reno  during  the  year  1895,  was  not  error.     This  testimony 
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and  all  other  of  similar  character  was  of  the  most  vital 
materiality  under  the  issue  of  economical  management  of 
the  railroad  raised  by  the  pleading  of  the  actioa.  It  was  an 
admitted  fact  that  the  entire  length  of  appellant's  road  was 
only  51.75  miles.  The  materials  were  used  all  over  the 
entire  length  of  the  railroad,  and  their  delivery  at  the  termi- 
nal or  at  intermediate  points  of  a  railroad  of  that  length 
could  not  materially  affect  the  cost  of  their  distribution,  and 
whatever  such  cost  would  have  been  was  a  proper  matter  for 
appellant  to  have  shown  in  rebuttal.  The  evidence  of  the 
witness  Schaeffer,  an  experienced  lumber  dealer  and  mill- 
man,  when  compared  with  that  of  witness  McClure,  the 
bookkeeper  of  the  Carson  and  Tahoe  Lumber  and  Flume  Co., 
shows  an  enormous  difference  in  the  prices  of  lumber,  ties, 
timber,  mill  supplies  and  wood,  as  is  shown  in  detail  here- 
after. 

XII.  Instruction  No.  5  requested  by  respondent  and  given 
by  the  trial  court  is  correct.  The  general  revenue  act  of  the 
state  makes  the  calendar  year  the  fiscal  year  for  the  purposes 
of  taxation.  (Stats.  1891,  p.  135,  sees.  1  and  2.)  The  stat- 
ute controls  and  railroad  companies  have  no  more  right  to 
subordinate  the  statutory  fiscal  year  to  a  different  fiscal  year 
of  its  own  invention  than  ranchers  have  to  adopt  a  fiscal 
year  dating  from  the  full  of  the  harvest  moon,  or  members 
of  the  Methodist  Church  have  to  adopt  one  dating  from  the 
birthday  of  John  Wesley  and  insist  that  it  shall  prevail 
against  the  fiscal  year  fixed  by  law.  Appellant's  witness, 
E.  B.  Yerington,  its  secretary  and  auditor,  admitted  that  the 
expense  of  the  Truckee  river  bridge  was  paid  by  appellant 
in  December,  1894.  This  court  in  its  opinion  upon  the 
former  appeal  expressly  held  that  the  cost  of  the  bridge  was 
an  expense  for  the  year  1894.     (46  Pac.  726.) 

XIII.  The  instruction  given  by  the  trial  court  of  its  own 
motion  definitive  of  economical  management  was  a  correct 
expression  of  the  law,  and  was  liberally  favorable  to  appel- 
lant. Appellant's  contention  that  the  management  required 
by  law  is  simply  a  management  free  from  willful  or  inten- 
tional  profligacy  does  not  commend  itself  to  the  reasonable 
mind.  Intent  may  be,  and  generally  is,  an  indispensable 
element  in  criminal  procedure,  but  in  civil  actions  it  is  unim- 
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portant  in  measuring  liabilities,  except  in  cases  of  punitive 
damages,  and  its  position  in  the  syllogism  of  cause  and  effect 
is  generally  occupied  by  the  premise  of  negligence.  The 
presumption  always  is  that  no  one  entrusted  with  the  care 
and  management  of  property  will  maliciously  decrease  its 
earning  capacity.  In  the  case  at  bar  it  is  a  matter  of  no 
moment  whatever  whether  the  bad  management  was  inten- 
tional or  merely  negligently  extravagant  in  expenditures  and 
penurious  or  indolent  in  enterprise.  The  result  in  affecting 
the  net  earning  capacity  of  the  railroad  was  the  same  in 
either  event. 

XIV.  For  the  calendar  year  in  1895,  which,  under  the 
statute  hereinbefore  cited,  must  control,  appellant's  own 
books  show  that  the  total  receipts  from  all  sources  were 
$229,656  58,  and  the  total  expenses,  including  taxes,  were 
$194,719  77,  leaving  a  net  income  of  $34,986  81.  This 
amount  of  $84,986  81,  after  deducting  the  delinquent  taxes 
in  Washoe  and  Storey  counties,  appellant  contends  should 
be  capitalized  at  what  it  claims  to  be  current  rates  of  interest 
and  that  the  result  of  such  capitalization  is  the  exact  value 
of  the  entire  railroad.  Eo  converso,  the  respondent  strenu- 
ously insists  that  the  railroad  was  not  economically  and 
prudently  managed  and  operated,  and  that  the  net  income 
could  have  been,  and  ought  to  have  been,  much  greater,  and 
that  for  the  purpose  this  principal  element  constituting  the 
value  of  the  railroad  an  amount  equal  to  what  the  net 
income  ought  to  have  been  should  have  been  taken  as  the 
percentage  basis  of  capitalization  instead  of  the  amount 
which  is  only  about  one-half  of  what  it  should  have  been. 

XV.  Appellant  deducts  from  its  gross  earnings  for  the 
year  1895  the  entire  amount  of  expenditure  for  supplies,  and 
ignoring  the  difference  in  its  own  invoice  of  the  value  of  the 
stock  on  hand  in  the  year  1895  and  that  of  the  correspond- 
ing date  in  the  year  1894.  This  is  manifestly  deceptive  and 
improper.  In  1894  the  invoice  value  of  the  stock  on  hand 
was  $154,544  33,  but  in  1895  it  had  increased  to  $158,160  58. 
It  therefore  follows  that  not  only  was  the  stock  of  supplies 
kept  replenished,  but  that  it  was  increased  $3,616  25.  This 
amount  was  expended  out  of  the  earnings  for  the  year  1895, 
and  the  net  income  for  that  year  was'thereby  reduced  by  that 
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amount.  The  railroad,  however,  had  an  equivalent  for  this 
sum  of  money,  and  was  not  made  any  less  valuable  because 
that  sum  went  into  Btock  instead  of  into  cash.  It  is  very 
apparent,  therefore,  that  this  sum  of  $3,616  25  should  be 
treated  as  a  part  of  the  net  earnings  of  the  railroad  for  the 
year  1895,*  because  it  in  reality  represents  an  additional 
earning  of  that  value. 

XVI.  Early  in  the  year  1896  a  reduction  in  the  general 
officers'  salaries  was  made  which  effected  a  saving  of  $3,785 
per  annum  in  the  special  payroll  alone.  Appellant  was 
unable  to  offer  the  trace  of  a  reason  why  this  reduction  was 
not  made  a  year  before.  The  most  ordinary  economy 
required  that  it  should  have  been  done,  and,  if  it  had  been, 
the  net  income  of  the  railroad  would  have  been  increased  by 
the  sum  of  $3,785.  This  amount  should  be  added  to  appel- 
lant's admitted  net  earnings  for  1895. 

XVII.  The  general  payroll  for  seven  months  of  the  year 
1896  amounted  in  the  aggregate  to  the  sum  of  $52,789  05. 
The  estimate  for  the  whole  year  of  1896  upon  this  basis 
would  be  the  sum  of  $90,495  60.  The  general  payroll  for 
the  corresponding  seven  months  of  the  year  1895  amounted 
to  the  sum  of  $58,674  38.  The  entire  year  upon  that  basis 
amounted  to  the  sum  of  $100,584  60.  Mr.  E.  B.  Yerington, 
appellant's  secretary  and  auditor,  testified  that  there  was  no 
material  difference  in  the  traffic  operations  and  volume  of 
business  in  1895  and  1896.  He  testified  in  the  same  con- 
nection that  it  did  not  necessarily  require  any  greater  num- 
ber of  operatives  in  1895  than  it  did  in  1896.  These  facts 
being  established  by  appellant's  principal  witness,  the  jury 
was  confronted  with  the  question  why  under  such  conditions 
it  cost  appellant  $10,089  more  on  the  general  payroll  to 
operate  its  railroad  during  the  year  1895  than  it  did  during 
the  year  1896,  and  it  was  proper  that  it  should  determine 
whether  the  difference  was  not  a  loss  attributable  to  bad 
management.  Respondent  should  not  be  compelled  to  suf- 
fer because  appellant  delayed  the  practice  of  reasonable  and 
prudent  economy,  and  it  has  a  right  to  insist  that  this  loss 
of  $10,089  should  be  added  to  appellant's  admitted  net  earn- 
ings for  the  year  1895. 

XVIII.  During  the  year  1895  appellant  purchased  for  use 
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in  operating  its  railroad  6,470  cords  of  wood.  It  paid  to  the 
Carson  and  Tahoe  Lumber  and  Flume  Company  for  this 
wood  the  sum  of  $5  15  a  cord.  The  $5  15  a  cord  was  paid 
for  the  wood  as  it  laid  in  the  yard  and  did  not  include  load- 
ing on  the  cars.  It  appeared  that  appellant's  general  super- 
intendent was  interested  in  the  management  and  control  of 
the  affairs  of  the  Carson  and  Tahoe  Flume  Company,  and 
that  he  and  appellant's  president  were  stockholders  therein. 
Witness  John  M.  Fulton,  who  certainly  showed  that  he  was 
as  friendly  to  appellant  as  to  respondent,  testified  that  such 
wood  during  the  year  1895  could  have  been  delivered  to 
appellant  upon  its  tracks  at  Reno  for  $3  85  a  cord.  Witness 
Longabaugh  testified  that  during  the  year  1895  he  had  from 
7,000  to  10,000  cords  of  better  wood  for  generating  steam 
than  was  that  of  the  Carson  and  Tahoe  Lumber  and  Flume 
Company's  wood  at  Empire,  only  three  miles  distant  from 
the  flume  company's  yards,  and  with  appellant's  spur  tracks 
running  through  his  yards,  and  that  the  wood  was  for  sale 
for  $4  a  cord.  He  further  testified  that  not  only  did  appel- 
lant make  no  inquiries  about  the  price  of  the  wood,  but  that 
he  ineffectually  endeavored  to  sell  the  wood  to  appellant  at 
that  price.  The  gross  malmanagement  resulted  in  a  loss  to 
appellant  of  $1  15  a  cord,  accepting  the  testimony  of  Mr. 
Longabaugh  in  preference  to  that  of  Mr.  Fulton.  Six  thou- 
sand four  hundred  and  seventy  cords  at  |1  15  a  cord  equals 
the  sum  of  $7,440,  which  clearly  should  be  added  to  appel- 
lant's admitted  net  earnings. 

XIX.  During  the  year  1895  appellant  purchased  from  the 
Carson  and  Tahoe  Lumber  and  Flume  Company  193,194 
feet  of  lumber,  paying  for  the  same  the  sum  of  $17  50  per 
M;  609,024  feet  of  No.  1  ties  at  $16  per  M;  and  58,234  feet 
of  No.  2  ties  at  $12  per  M.  It  was  shown  by  witness 
Schaeffer,  an  experienced  lumber  dealer  and  millman,  that 
during  that  year  the  price  laid  down  at  Reno  was  $12  per  M 
for  lumber;  $12  per  M  for  No.  1  ties,  and  $7  50  per  M  for 
No.  2  ties.  The  difference  in  prices  were  $5  50  per  M  for 
lumber,  $4  00  per  M  for  No.  1  ties,  and  $4  50  per  M  for  No. 
2  ties.  A  simple  calculation  based  upon  these  figures  shows 
that  appellant  squandered   the  sum  of  $3,760  72  upon  the 
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items  of  ties  and  lumber  alone  during  the  year  1895,  which 
should  be  added  to  its  admitted  net  earnings. 

XX.  Appellant  includes  as  an  item  of  its  operating 
expenses  during  the  year  1895  the  sum  of  $7,421  38  for  taxes 
paid.  Appellant  also  insists  that  there  should  be  deducted 
from  $34,936  81,  its  net  earnings  for  the  year  1895,  the  sum 
of  $6,898  23,  being  the  amount  of  its  unpaid  taxes  for  that 
year  in  Storey  and  Washoe  counties  upon  the  basis  of  its 
tender.  That  appellant's  premises  are  radically  erroneous, 
and  that  taxes  should  not  he  deducted  from  appellant's  gross 
earnings  in  order  to  ascertain  its  net  earnings  for  capitaliza- 
tion at  the  current  rates  of  interest,  is  perfectly  obvious.  Taxes 
are  no  part  of  the  operating  expenses  of  a  railroad.  Without 
including  taxes,  suppose  the  net  earnings  of  the  railroad 
were  capitalized  at  current  rates  of  interest  and  appellant 
had  during  the  year  1895  owned  that  amount  in  gold  coin 
instead  of  owning  the  railroad.  Under  the  statutes  appellant 
would  have  to  pay  taxes  at  the  levy  rate  upon  the  gold  coin,  or 
if  it  was  loaned  by  appellant  and  secured  by  mortgage,  appel- 
lant would  have  received  for  its  gold  coin  only  current  rates  of 
interest,  and  would  have  had  to  pay  out  of  the  same  the 
taxes  thereon  at  its  face  valuation. 

XXI.  Appellant's  net  earnings  during  the  year  1895 
under  reasonably  economical  and  prudent  management,  as 
shown  by  the  foregoing  itemizations,  should  have  been  as 
follows:  Admitted  net  earnings,  $34,936  81 ;  increase  of  sup- 
plies, $3,616  25;  increase  of  due  from  agencies,  $2,884  01; 
increase  of  uncollected  bills,  $641  65;  increase  of  due  from 
S.  P.  Co.,  $313  98;  increase  of  enterprise  investment,  $251; 
earning  of  fair  train,  $370;  saving  on  special  payroll,  $3,785; 
saving  on  general  payroll,  $10,089;  saving  on  wood,  $7,440; 
saving  on  lumber  and  ties,  $3,760  72;  loss  on  free  passes, 
$4,375;  erroneously  deducted  taxes,  $7,421  38.  Total,  $79,- 
884  80. 

XXII.  The  testimony  does  not  warrant  a  finding  that 
the  current  rate  of  interest  in  1895  was  more  than  six  per 
cent  instead  of  eight  per  cent  as  argued  by  appellant.  Wit- 
ness Eckley  admitted  that  he  purchased  municipal  bonds  in 
Virginia  City  for  customers  and  that  such  bonds  bore  only 
six  per  cent  interest.     Witness  Bender  admitted  that  the 
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bank  in  Reno,  of  which  he  was  a  stockholder,  purchased 
school  bonds  bearing  only  six  per  cent  interest  as  a  per- 
manent investment.  He  also  admitted  that  four  per  cent 
was  all  the  interest  the  banks  paid  to  depositors  on  time 
deposits.  Witness  Shearer  testified  that  the  records  showed 
that  six  per  cent  was  the  prevailing  interest  rate  charged  by 
the  Union  Building  and  Loan  Association  in  Reno,  Nevada. 
All  of  the  foregoing  testimony  was  confined  to  the  year  1895. 
XXIII.  We  have  ascertained  from  the  evidence  that 
under  a  reasonably  prudent  and  economical  management 
of  appellant's  railroad  during  the  year  1895,  its  net  earn- 
ings would  have  amounted  to  the  sum  of  $79,884  80,  and 
dividing  that  amount  by  six  per  cent,  the  current  rate  of 
interest,  we  ascertain  the  true  value  of  appellant's  entire 
railroad  to  be  $1,361,413. 

W.  E,  F,  Deal,  for  Appellants,  in  reply: 

I.  Section  65  of  the  revenue  act.  Stats.  1891  p.  159, 
provides:  "The  district  or  prosecuting  attorney  shall  be 
entitled,  on  each  suit  for  the  collection  of  delinquent  taxes, 
to  a  fee  of  five  dollars  with  five  per  cent  on  the  amount 
delinquent.  Said  fee  and  percentage  shall  be  taxed  and  col- 
lected as  costs,  but  in  no  case  to  be  charged  against  the 
county  or  state.  "  This  section  of  the  act  does  not  help  the 
respondent  as  to  his  contention  as  to  the  five  per  cent,  as 
there  was  no  amount  delinquent.  There  was  no  valuation 
whatever  upon  which  the  tax  could  be  ascertained  until  the 
jury  by  their  verdict  ascertained  it.  There  was  no  valid 
assessment  of  any  amount  whatever  until  it  was  fixed  by 
the  jury,  and  when  the  jury  by  their  verdict  fixed  the  true 
cash  value  of  the  property  which  had  never  been  fixed 
before,  then  for  the  first  time  was  there  any  legal  assessment 
whatever,  and  then  only  by  the  proviso  of  the  statutes  of 
1895  the  assessment  for  the  sum  fixed  by  the  jury  was  made 
valid,  the  assessment  for  the  excess  being  by  the  proviso 
made  void.  As  a  matter  of  fact  the  fee  of  five  dollars  and 
five  per  cent  were  never  taxed  as  costs  in  this  action.  The 
judgment  reads:  "The  sum  of  six  thousand  one  hundred 
and  forty-two  dollars  and  ^Vo  dollars  ($6,142iVff)>  together 
with  five  per  cent  of  said  sum  for  district  attorney's  fees. 
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amounting  to  the  sum  of  three  hundred  and  seven  and  ^/^^ 
dollars  (|307  12),  and  for  the  further  sum  of  five  dollars  for 
additional  district  attorney's  fees  and  costs  of  this  action.'^ 
No  costs  were  entered  on  the  judgment^  and  respondent  was 
not  entitled  to  any,  as  there  was  no  valid  assessment  made 
by  the  assessor.  In  addition  to  this,  it  is  evident  that  these 
costs  provided  in  section  65  were  penalties,  and  were  pro- 
vided for  to  compensate  the  district  attorneys  for  their  serv- 
ices in  counties  where  district  attorneys  were  not  salaried 
officers,  and  where  they  depended  on  the  fees  allowed  by  law 
for  their  compensation. 

II.  In  Storey,  Washoe  and  Ormsby  counties  the  current 
rate  of  interest  (that  is,  the  interest  generally  charged)  for 
the  loan  of  money  upon  good  security  was  not  less  than 
eight  per  cent.  (Testimony  of  D.  A.  Bender,  J.  W.  Eckley, 
R.  S.  Osburn.)  ,  Each  one  of  these  witnesses  so  testified,  and 
there  is  nothing  to  the  contrary  in  the  record.  Mr.  Eckley 
testified  that  the  Bank  of  California  bought  some  bonds  for 
some  of  its  customers,  issued  in  California,  which  paid  six 
per  cent  interest.  Such  testimony  did  not  tend  to  show  what 
the  current  rate  of  interest  was  in  Nevada.  It  was  not  only 
error  to  admit  such  testimony,  but  it  was  error  in  the  court 
in  refusing  to  give  the  instruction  bearing  upon  this  matter. 
D.  A.  Bender  testified  that  in  the  case  of  one  debtor  the 
First  National  Banlc  at  Reno  took  a  mortgage  for  a  debt 
that  was  entirely  unsecured  at  a  lower  rate  of  interest  than 
eight  per  cent,  and  that  one  investment  of  $10,000  in  Reno 
school  bonds  was  made  which  bore  six  per  cent  interest. 
Four  per  cent  interest  was  paid  on  time  deposits  for  six 
months  when  no  security  whatever  was  given  for  the  pay- 
ment. B.  C.  Shearer  testified  that  the  Union  Building  and 
Loan  Association,  dealing  with  its  members  alone,  and  not 
with  the  public  at  all,  charged  six  per  cent  interest.  Where 
is  th*ere  in  the  record  any  testimony  that  the  current  rate  of 
interest  upon  gilt  edge  security  was  eight  per  cent  or  over? 
These  isolated  cases  only  prove  the  general  rate,  and  the 
court  should  have  instructed  the  jury  upon  the  subject  as 
requested. 

III.  The  error  of  the  court  in  refusing  to  allow  E.  B.  Yer- 
ington  to  testify  to  the  amount  of  taxes  paid  and  unpaid  on 
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appellant's  property  in  the  year  1896,  is  clearly  apparent 
from  the  decision  of  this  court  upon  the  former  appeal.  The 
court  said  (46  Pac.  Rep.  p.  725)  that  the  sum  of  $6,898  23, 
the  amount  the  defendant  admitted  to  be  due  Storey  and 
Washoe  counties  for  taxes  for  the  year  1895,  should  be 
deducted  from  $21,077  71,  the  estimated  income  for  the  year 
ending  June  30,  1896.  The  taxes  are  due  and  payable  in 
November  of  each  year  after  the  commencement  of  the  rail- 
road fiscal  year  from  June  to  June.  Those  due  and  admitted 
to  be  due  in  November,  1896,  were  necessary  to  be  shown  in 
order  to  show  what  the  net  income  of  the  road  was  from 
June  30,  1896,  to  the  time  of  the  trial,  as  they  were  payable 
out  of  the  receipts  for  the  fiscal  year  from  June  30,  1896,  to 
June  30,  1897. 

IV.  Savings  on  wood,  $7,440;  savings  on  lumber  and  ties, 
$3,760  72.  The  proof  in  regard  to  these  items  is  that  the 
machine  shop,  the  round  house,  the  manager's  and  general 
offices  of  defendant  were  at  Carson;  that  it  bought  its  sup- 
plies of  this  kind  at  Carson  from  the  Carson  and  Tahoe 
Flume  Company;  that  the  flume  company  charged  the  same 
price  to  all  of  its  customers  as  it  did  to  the  defendant  for 
similar  articles.  The  proof  shows  that  these  articles  were 
purchased  from  month  to  month  as  needed.  The  record  sets 
forth  the  payments  each  month.  So  far  as  the  wood  is  con- 
cerned, the  only  proof  as  to  Reno  is  that  9,000  cords  could 
be  contracted  for  at  $3  85  a  cord,  and  so  far  as  Mr.  Longa- 
baugh  is  concerned,  he  was  willing  to  close  out  his  10,000 
cords  of  wood  for  $4,  but  he  would  not  swear  that  he  ever 
communicated  the  fact  to  any  officer  of  defendant  in  1895. 
He  sold  all  of  his  wood  at  $5  per  cord.  It  was  at  Empire, 
three  miles  from  Carson,  and  there  is  no  proof  by  any  com- 
petent testimony  that  the  offer  was  ever  communicated  to 
defendant  or  to  any  of  its  officers. 

V.  As  to  the  item  of  the  account  on  page  35  of  the  brief 
of  counsel  for  respondent,  "  by  erroneously  deducted  taxes, 
$7,421  38,"  it  is  not  an  open  question  in  this  case,  having 
been  fully  disposed  of  on  the  former  appeal.  Not  only  was 
this  item  properly  charged  as  a  part  of  the  expense  of  defend- 
ant, but  the  item  of  $6,898  23,  admitted  to  be  due  and  unpaid 
for  the  taxes  of  1895,  should  be  deducted  if  the  calendar  year 
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is  the  proper  basis.  The  district  court  so  instructed  the  jury. 
The  item  of  $6,018,  cost  of  bridge,  should  be  deducted  if  the 
railroad  fiscal  year  is  the  proper  basis.  Every  business  man 
takes  into  account  the  taxes  paid  by  him  in  any  year  to 
ascertain  what  his  net  profits  are.  Every  item  of  expense, 
insurance,  taxes,  and  legal  expenses  incurred,  must  be 
deducted  as  a  part  of  the  necessary  expense  of  conducting 
any  business,  otherwise  the  result  would  be  a  false  one.  (See 
16  Am.  &  Eng.  Ency.  vol.  16,  pp.  487,  488,  and  cases  cited 
in  notes.) 

VI.  The  defendant  asked  the  court  to  give  the  following 
instructions  upon  this  matter  which  were  refused:  "If  you 
believe  from  the  evidence  that  the  defendant  diligently  and 
skillfully  carried  on  its  business  with  a  view  of  realizing  as 
much  from  its  business  as  it  could  do,  your  conclusion  upon 
this  matter  should 'be  that  the  business  was  economically 
managed,  although  you  believe  that  if  other  methods  had 
been  used,  a  larger  amount  of  money  might  have  been  real- 
ized." "  If  you  believe  from  the  evidence  that  any  losses,  if 
any  were  made  by  defendant  by  reason  of  paying  too  much 
for  any  supplies  or  charged  too  much  or  too  little  for  freights 
or  fares,  you  cannot  on  this  account  conclude  that  defend- 
ant's business  was  not  economically  managed,  if  you  believe 
that  such  losses,  if  any,  were  made  by  mistake  or  bad  judg- 
ment." "  In  determining  whether  any  supplies  could  be 
purchased  by  defendants  at  a  less  price  than  was  paid  for 
those  it  did  purchase  in  the  year  1895,  you  must  take  into 
consideration  the  additional  cost,  if  any,  of  hauling  such 
supplies  to  the  place  where  it  was  necessary  for  defendants 
to  use  them,  and  the  failure  to  buy  in  a  cheaper  market  can- 
not affect  the  question  if  such  failure  was  caused  by  the 
exercise  of  bad  judgment,  if  any  such  appears  from  the  evi- 
dence." There  is  not  a  fact  assumed  in  any  of  these  instruc- 
tions, and  they  were  all  applicable  to  the  evidence  in  the 
case,  and  there  were  no  other  instructions  which  were  at  all 
calculated  to  call  the  attention  of  the  jury  to  such  evidence 
or  to  the  rules  of  law  applicable  thereto.  If  an  absolutely 
perfect  management  were  required  as  contended  for  by  coun- 
sel for  respondent,  and  if  defendant  must  be  responsible  for 
all  errors  of   judgment  and  mistakes,  and  if   it  must  have 
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such  foresight  as  to  know  in  advance  how  much  supplies  it 
must  have  on  hand  for  future  use,  and  if  it  must  know 
whether  a  sum  offered  for  a  special  train  would  equal  or 
exceed  what  the  defendant  itself  might  have  made  if  it  had 
refused  to  enter  into  such  a  contract  and  had  put  on  such  a 
train  itself,  and  if  the  employment  of  fewer  men  in  one  year 
is  proof  of  extravagances  in  the  preceding  one,  and  if  it  must 
buy  its  supplies  at  the  place  where  they  are  cheapest  with- 
out reference  to  the  cost  of  getting  them  to  the  place  where 
they  are  to  be  used,  and  where  they  are  to  be  handled,  and 
if  it  must  when  it  has  the  opportunity  of  buying  wood  at 
either  Empire  or  Reno,  or  at  any  other  place,  at  a  cheaper 
price  than  at  Carson,  buy  it  without  reference  to  its  own 
convenience  and  the  cost  of  transportation  to  the  place  where 
its  works  are,  although  in  such  purchase  it  must  pay  in  cash 
or  contract  to  pay  nearly  double  its  net  income,  then  there 
may  be  some  foundation  for  the  contention  of  counsel  for  the 
respondent. 

ON   PETITION   FOR   REHEARING. 

W.  E.  F.  Deal,  for  Appellants: 

I.  There  was  one  investment  of  $10,000  shown  in  county 
bonds  at  6  per  cent,  and  purchases  by  very  few  customers 
and  in  limited  amounts,  without  time  or  amounts  stated,  of 
securities  of  foreign  corporations.  Such  testimony  does  not 
even  show  that  the  current  rate  of  interest  on  investments 
was  6  per  cent  without  changing  the  meaning  of  current 
from  general  or  common  to  special  or  unusual.  The  effect 
of  the  decision  as  to  this  case  is  light  in  comparison  with 
th^  effect  it  will  have  in  unsettling  and  making  uncertain  a 
rule  established  by  this  court  for  more  than  twenty  years. 
It  was  not  a  disputed  question  of  fact  at  all,  upon  this  testi- 
mony, as  to  what  the  current  rate  of  interest  was.  The 
witnesses,  all  of  whom  were  men  of  long  experience  in  finan- 
cial matters,  thoroughly  understood  what  was  meant  by 
current  rates  of  interest  when  asked  what  they  were,  and 
very  promptly  stated,  when  asked  as  to  these  purchases  of 
county  and  other  corporation  bonds,  that  they  were  isolated 
investments  of  money,  and  not  loans  of  money.  •  It  would 
be  a  surprise  to  any  one  to  learn  that  8  per  cent  per  annum 
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upon  good  security  was  charged  anywhere  in  Nevada  for  the 
use  of  money.  A  rehearing  of  this  case  will,  upon  this  mat- 
ter, lead  to  a  more  careful  examination  of  the  record  in  this 
case,  and  will,  it  seems  to  me,  show  this  court  that  upon 
this  record  the  same  result  should  follow  as  was  reached  in 
the  former  appeal  upon  a  record  the  same  substantially. 
This  decision,  instead  of  being  consistent  with  the  former 
decisions  of  this  court,  is  utterly  inconsistent  with  them. 
The  testimony  being  the  same,  the  result  should  be  the  same. 
The  testimony  does  not  even  show  that  6  per  cent  was  the 
current  rate  of  interest  for  investment  unless  one  invest- 
ment is  covered  by  the  word  current. 

II.  If  the  court  came  to  the  conclusion  that  it  was  shown 
without  contradiction  that  appellant  did  not  necessarily 
require  more  oflScers  and  employees  in  the  year  1895  than 
it  did  in  the  year  1896  from  the  testimony  of  Mr.  E.  B.  Yer- 
ington,  the  court  has  misunderstood,  not  only  his  testimony, 
but  the  position  which  he  occupied.  He  was  the  secretary 
and  for  part  of  the  time  covered  by  his  testimony  the  pay- 
master and  auditor  of  the  company.  He  kept  the  books, 
and  as  to  the  items  upon  which  this  court  has  affirmed 
the  judgment,  he  testified  as  follows:  Q. — I  presume  you 
know  nothing  about  any  of  these  items  except  the  mere 
bookkeeping  part  of  it  ?  A. — That  is  all;  just  the  totals. 
The  court  below  would  not  permit  this  witness  to  testify  as 
to  the  reasonableness  of  the  compensation  paid  to  some  of 
defendant's  employees,  upon  the  ground  that  he  did  not 
show  himself  competent  to  give  such  testimony.  Will  this 
court  reverse  or  affirm  a  judgment  upon  the  testimony  of  a 
witness  who  is  incompetent  to  give  testimony  upon  the  fact 
in  question  ?  The  witness  had  stated  that  he  knew  nothing 
about  the  items  except  the  mere  bookkeeping  part  of  it.  The 
t-estimony  of  the  witness  cannot  be  accepted  when  he  testifies 
that  he  has  no  knowledge  of  the  fact,  and,  if  it  is  accepted, 
then  his  testimony  that  reductions  in  the  force  of  employees 
was  made  whenever  opportunity  offered  must  also  be 
accepted. 

III.  When  the  statute  imposing  penalties  for  non-pay- 
ment of  taxes,  when  due  and  payable,  was  adopted,  the 
result  of  any  successful  defense  against  an   assessment  for 
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taxes  would  have  been  to  relieve  the  taxpayer  altogether 
from  the  payment  of  any  tax.  Laws  imposing  penalties  are 
always  subject  to  the  strictest  constructions;  and  laws  pro- 
viding remedies  are  always  liberally  construed.  When  the 
legislature  provided,  as  it  did  in  1895,  that  a  defendant  in  a 
suit  to  recover  taxes  might  defend  such  an  action  by  show- 
ing that  the  assessment  is  out  of  proportion  to  and  above 
the  actual  cash  value  of  the  property  assessed,  it  intended 
that  such  defense  should  be  a  complete  one,  and  that  if  he 
should  be  successful,  he  would  be  amply  protected  against 
the  illegal  tax.  In  order  that  the  state  should  not  lose  the 
whole  of  the  taxes  in  such  a  suit,  it  was  provided  in  the  act 
''  that  in  such  last  mentioned  case,  where  the  defense  is  based 
upon  the  ground  that  the  assessment  is  above  the  value  of 
the  property,  the  defense  shall  only  be  effectual  as  to  the 
proportion  of  the  tax  based  upon  such  excess  of  valuation, 
but  in  no  such  case  shall  an  entire  assessment  be  declared 
void."  The  effect  of  the  statute  in  a  case  where  the  defend- 
ant is  successful  is  to  leave  him  liable  for  the  tax  upon  the 
true  cash  value  of  the  property  as  established  by  the  verdict 
of  the  jury,  and  to  save  the  taxes  upon  that  value  to  the 
state,  which,  but  for  the  proviso,  would  be  lost  to  the  state. 
The  effect  of  the  judgment  in  this  case  is  to  absolutely  deny 
to  the  successful  defendant  all  the  benefit  conferred  by  the 
statute.  The  remedy  in  this  case  is  worse  than  the  disease. 
The  diseased  member  is  amputated,  but  the  patient  is  left  to 
bleed  to  death.  To  give  the  construction  placed  upon  this 
statute  by  this  court  is  to  convert  an  intended  benefit  into  an 
injury,  which  this  court  will  not  allow  to  stand.  (Oibaon  v. 
Jenneyy  15  Mass.  205.)  It  is  not  necessary  to  do  more  than 
to  show  the  court,  upon  a  petition  for  rehearing,  that  a 
fuller  consideration  should  be  given  of  the  questions  involved 
in  the  case  than  has  been  given,  and  this,  I  trust,  I  have 
succeeded  in  doing,  as  the  record  will  support  me  in  the  con- 
tention I  have  made  that  the  record  on  the  former  appeal  was 
upon  the  matter  of  current  rates  of  Interest,  the  same  sub- 
stantially, as  on  this,  and  that  upon  the  same  facts  the  result 
should  be  the  same,  that  the  reduction  in  the  pay  of  the 
officers  and  employees  in  1896  was  but  little  more  than  one- 
half  the  amount  stated  in  the  opinion,  and  that  the  evidence 
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in  the  record  showed,  without  any  contradiction,  that  the 
amounts  paid  in  1895  were  necessarily  paid;  and  that  the 
construction  given  by  the  court  to  the  statute  of  1895  results 
not  only  in  depriving  a  successful  defendant  in  a  tax  suit 
from  any  benefit  from  such  defense,  but  is  an  absolute  injury. 

James  F,  DenniSy  also  for  Appellants: 

I.  The  court  surely  has  not  taken  into  consideration  that 
the  action  is  not  one  for  debit  or  in  assumpsit,  as  there  was  no 
denial  of  the  right  of  plaintiff  to  collect  taxes  on  defendant's 
property.  The  only  question  to  be  determined  is:  Was  the 
property  assessed  for  more  than  its  actual  cash  value? 
Surely  that  was  all  the  jury  had  to  determine  in  the  case, 
and  on  this  question  they  found  in  favor  of  the  defendant. 
It  cannot  be  that  tbe  court  intends  to  destroy  the  law  by 
adding  to  such  a  judgment  the  penalties  imposed.  If  so,  it 
would  be  saying  to  the  taxpayers:  Though  your  property  has 
been  overvalued,  and  though  you  have  been  wronged  by  the 
state,  if  you  seek  redress  in  the  courts,  and  prevail,  the  law 
will  impose  on  you  such  a  penalty  that  you  had  better  suffer 
the  wrong  than  to  apply  to  the  courts  for  a  remedy.  The 
principle  of  costs  and  penalties  is  to  punish  wrongdoing,  not 
to  prohibit  one  from  doing  right.  The  laws  of  this  state, 
previous  to  the  year  1895,  did  not  permit  of  the  defense  here 
set  up,  but  were  such  that  the  whole  assessment  must  stand 
or  fall  on  the  action  brought  to  enforce  it;  hence  the  imposi- 
tion of  penalties  where  the  state  prevailed.  But  under  the 
statute  of  1895,  a  new  defense  was  created  to  protect  the 
property  owners  of  the  state  against  unjust  overvaluation  of 
their  property,  and  the  court  must  take  this  into  considera- 
tion in  determining  the  question  of  penalties.  To  say  that 
a  litigant  who  failed  to  estimate  the  value  of  his  property 
one  dollar,  when  making  a  tender,  should  pay  a  penalty  for 
such  failure,  when  the  state  had  overestimated  his  property 
$40,000  in  making  its  assessment,  seems  wrong.  What  per- 
son could  tell  the  exact  valuation  a  court  or  jury  would 
place  on  his  property;  and  yet  every  person  believing  him- 
self wronged  by  an  overvaluation  would  have  to  tender  the 
exact  amount,  afterwards  to  be  found  by  a  court  or  jury,  due 
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on  a  proper  valuation  of  his  property,  or  pay  the  penalties 
under  the  decision  in  the  case,  as  it  now  stands. 

II.  To  give  effect  to  the  laws,  which  permits  of  the 
defense  interposed  in  this  case,  the  state  should  be  held  to 
have  forfeited  the  penalties,  when  the  defendant  gets  a  bet- 
ter valuation  of  his  property  than  that  placed  on  it  by  the 
state,  if  he  prevails  on  the  question  being  litigated,  just  the 
same  as  a  person  suing  on  an  account  for  one  thousand 
dollars  and  only  getting  judgment  for  five  hundred.  He 
prevails  in  the  question  being  litigated.  So  does  the  defend- 
ant here. 

III.  Under  the  law  as  it  stood  previous  to  the  amend- 
ment of  1895,  the  penalties  attached  as  a  natural  consequence 
of  the  wrongdoing  of  the  defendant;  for,  previous  to  that 
time,  the  valuation  of  his  property  had  been  adjudicated  by 
the  board  of  equalization,  which  was  final,  so  that,  the  deci- 
sions of  our  court  on  the  question  of  penalties,  in  former 
cases,  have  no  application  in  this  case.  Under  the  old  law, 
when  determining  the  question  of  valuation  of  property 
before  the  board  of  equalization,  no  penalties  were  provided 
for,  and  no  costs  were  exacted.  Every  one  had  the  right  to 
appear  then  and  litigate  the  question  of  valuation  before 
that  tribunal.  And  the  amendment  to  the  law,  in  1895, 
was  only  to  permit  an  appeal  from  the  determination,  adju- 
dication or  decision  of  the  board  of  equalization,  on  the 
question  of  the  valuation  of  property,  and  permit  the  prop- 
erty owner  to  have  that  question  settled  for  or  against  him 
by  the  courts.  The  law  of  penalties  should  have  no  appli- 
cation, unless  the  valuation  fixed  by  the  board  of  equaliza- 
tion was  found  by  the  court  or  jury  to  be  correct. 

By  the  Court,  Belknap,  C.  J.: 

This  is  the  second  appeal  in  this  case.     (46  Pac.  723.) 

Appellant  made  the  statutory  statement  to  the  assessor 
fixing  the  value  of  its  main  and  side  track  in  Washoe  county 
at  $131,800.     Notwithstanding  this  it  was  assessed  at  $254,200. 

The  answer  alleged  that  the  assessment  was  out  of  pro- 
portion to  and  above  the  actual  cash  value  of  the  property, 
in  compliance  with  the  statute  permitting  this  defense. 
(Stats.  1895.  p.  139.) 
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The  jury  found  the  value  to  be  $212,200.  This  is  exclusive 
of  rolling  stock  and  other  property  valued  at  $19,900,  con- 
cerning which  there  was  no  controversy.  Judgment  was 
entered  upon  the  verdict  together  with  penalties,  and  from 
the  judgment  and  an  order  denying  a  motion  for  new  trial  an 
appeal  has  been  ta^en. 

The  record  of  the  former  trial  does  not  show  that  any  point 
was  made  touching  the  time  of  the  commencement  of  the 
fiscal  year — whether  in  July  or  January.  It  seems  to  have 
been  assumed  upon  that  trial  that  it  commenced  upon  the 
first  day  of  July  for  the  purpose  of  taxation  of  railroads. 
The  district  court  instructed  the  jury  that  the  fiscal  year  for 
the  purpose  of  taxation  commenced  upon  January  1st,  and 
there  does  not  appear  to  be  any  serious  contention  concern- 
ing the  correctness  of  the  instruction. 

Upon  the  former  appeal  it  was  decided  that  the  value  of 
the  railroad  for  the  purposes  of  taxation  should  be  deter- 
mined mainly  by  its  net  earnings  capitalized  at  the  current 
rate  of  interest.  In  that  case  it  was  shown  without  contra- 
diction that  the  current  rate  of  interest  was  eight  per  cent 
per  annum.  In  this,  it  was  shown  that  the  rate  for  loans  was 
not  lower  than  eight  per  cent,  but  for  investments  the  rate 
was  six  per  cent.  Money  or  capital  laid  out  in  a  permanent 
form,  as  in  the  construction  of  a  railroad,  the  jury  may  have 
concluded  was  in  the  nature  of  an  investment  and  not  of  a 
temporary  loan,  and  the  rate  of  interest  should  be  the  same 
as  investments  command.  There  was  evidence  to  support 
either  view  of  the  case,  and,  as  all  intendments  must  be 
taken  in  support  of  the  verdict  in  the  absence  of  any  express 
finding  to  the  contrary,  we  conclude  that  the  jury  found  the 
rate  of  interest  to  be  six  per  cent  per  annum. 

Appellant  claims  that  its  net  income  as  shown  by  its 
books  was  not  greater  than  $28,038  58.  Respondent,  in  sup- 
port of  the  judgment,  claims  that  items  omitted  by  appel- 
lant should  be  included  in  its  income  and  that  a  greater 
income  should  be  taken  as  the  basis  of  capitalization. 

It  will  only  be  necessary  to  consider  one  of  these  matters. 

A  reduction  of  the  pay  of  the  officers  and  employees  of  the 
company  was  effected  in  the  month  of  May,  1896,  by  which 
the  operating  expenses  of  the  road  were  reduced  at  the  rate 
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of  $13,839  per  annum.  It  was  shown  without  contradiction 
that  appellant  did  not  necessarily  require  more  officers  and 
employees  in  the  year  1895  than  it  did  in  the  year  1896.  Under 
this  showing  it  was  competent  for  the  jury  to  have  found  that 
the  operating  expenses  of  the  year  1895  could  have  been  by 
economical  management  reduced  to  the  rate  that  had  been 
subsequently  established  in  1896.  The  instruction  given  to 
the  jury  by  the  court  upon  its  own  motion  upon  this  subject 
appears  to  be  entirely  unobjectionable.     It  is  as  follows: 

"You  are  instructed  that  the  net  income  of  a  railroad 
company  when  necessary  to  be  determined  for  purposes  of 
taxation,  is  the  difference  between  the  gross  receipts  and 
necessary  expenses  under  reasonably  economical  and  pru- 
dent management.  By  reasonably  economical  and  prudent 
management  is  meant  a  management  conducted  with  that 
care,  diligence  and  attention  which  an  ordinarily  prudent 
and  careful  person,  qualified  to  perform  such,  would  take 
and  exercise  if  the  property  so  managed  was  his  own.  In 
any  particular  case,  the  gross  receipts  to  be  considered  for 
said  purpose,  are  not,  necessarily,  the  receipts  which  were  in 
fact  received,  but  such  receipts  as  would  be  received  under 
a  reasonably  economical  and  prudent  management;  and  the 
expenses  to  be  deducted,  in  order  to  determine  the  net  income, 
are  not,  necessarily,  the  expenses  which  were  in  fact  incurred, 
but  such  expenses  as  would  be  incurred  under  a  reasonably 
economical  and  prudent  management." 

Adding  the  sum  of  |13,839  to  $28,038  we  have  as  the  net 
income  of  the  road,  in  round  numbers,  $42,000.  This  sum 
capitalized  at  six  per  cent  represents  about  $700,000,  as  the 
value  of  the  entire  road.  Washoe  county's  proportion  is 
about  $260,000.  As  the  value  of  the  entire  property  in  the 
county  as  fixed  by  the  jury  did  not  exceed  $232,100  the  prop- 
erty was  not  overvalued. 

It  is  claimed  that  the  penalties  imposed  by  the  statutes  in 
tax  cases  are  not  legally  enforceable  in  the  present  case 
because  the  assessment  was  rendered  void  by  the  verdict. 
Under  the  act  of  March  9,  1895  (Stats.  1895,  p.  39),  it  is 
declared  that  "  where  the  defense  is  based  upon  the  ground 
that  the  assessment  is  abovcvthe  value  of  the  property,  the 
defense  shall  only  be  effectual  as  to  the  proportion  of  the  tax 
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based  upon  such  excess,  but  in  no  case  shall  an  entire  assess- 
ment be  declared  void."  And  section  48  of  the  revenue  law 
(Stats.  1891,  p.  150)  requires  that,  "  in  all  suits  brought  for 
the  collection  of  delinquent  taxes,  as  provided  for  in  the 
preceding  section,  the  complaint  and  summons  shall  demand, 
and  the  judgment  shall  be  entered  for,  twenty-five  per 
centum  in  addition  -to  the  tax  of  ten  per  centum  thereon  and 
costs;  and  such  tax,  penalty  and  costs  shall  not  be  dis- 
charged, nor  shall  the  judgment  therefor  be  satisfied,  except 
by  the  payment  of  the  tax,  original  penalty,  costs,  and  the 
additional  penalty  herein  prescribed  in  full." 

These  provisions  of  the  statutes  answer  appellant's  con- 
tention. 

Other  points  were  argued  by  counsel,  but  in  the  view  we  • 
take  of  the  case  they  are  not  necessary  to  be  considered. 

The  judgment  and  order  are  affirmed. 

UPON   PETITION   FOR   REHEARING. 

By  the  Court: 

In  passing  upon  the  application  for  a  rehearing  filed  in 
behalf  of  the  appellants,  we  deem  it  necessary  to  briefly 
give  a  statement  of  the  case  and  of  the  material  facts 
appearing  in  the  record,  that  there  may  not  be  any  miscon- 
ception of  the  scope  of  the  opinion,  and  that  the  question 
may  be  accurately  stated. 

This  action  was  brought  by  the  respondent  to  recover 
certain  delinquent  taxes,  with  penalties  and  attorney's  fees 
under  the  statute,  levied  and  assessed  upon  certain  property 
of  the  Virginia  and  Truckee  Railroad  Company,  in  Washoe 
county,  Nevada. 

The  appellants,  by  answer,  admitted  that  the  Virginia 
and  Truckee  Railroad  Company  was  the  owner  of  the  prop- 
erty against  which  said  taxes  had  been  assessed;  averred 
that  said  property  within  said  county  was  of  no  greater 
value  than  $131,800,  and  denied  certain  other  averments  of 
the  complaint. 

It  appears  that  in  June,  1895,  H.  M.  Yerington,  general 

superintendent  of  said  company,  delivered  to  the  assessor  of 

Washoe  county  the  statutory  statement  showing  the  amount, 
Vol.  XX1V.-6 
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character  and  valuation  of  the  property  belonging  to  said 
corporation  subject  to  taxation  within  said  county,  in  which 
statement  the  valuation  of  the  main  track  was  fixed  by  said 
superintendent  at  the  sum  of  $128,250,  and  the  valuation  of 
the  side  track  in  said  county  was  fixed  at  $3,550.  The 
assessor  valued  the  said  main  track  at  $243,675  and  the  said 
side  track  at  $10,650.  On  the  27th  day  of  September,  1895, 
the  said  company  appeared  before  the  board  of  county  com- 
missioners of  Washoe  county,  sitting  as  a  board  of  equaliza- 
tion, and  asked,  under  a  proper  petition,  a  reduction  of  the 
value  of  said  property  from  the  sum  of  $274,225  to  the  sum 
of  $151,704,  which  request,  after  hearing  and  consideration 
by  the  board,  was  refused.  The  tax  becoming  delinquent, 
this  action  was  brought  to  recover  the  amount  due,  under 
the  usual  statutory  form.  Upon  a  second  trial  of  the  action 
in  the  district  court  under  the  pleadings,  a  jury  found  the 
value  of  the  property  In  controversy  to  be  $254,321,  and 
from  a  judgment  of  the  court  in  favor  of  the  respondent, 
and  from  an  order  denying  appellant's  motion  for  a  new 
trial,  this  appeal  has  been  taken. 

The  important  questions  considered  by  this  court  upon 
the  hearing  of  this  appeal  were  as  to  the  suflBciency  of  the 
evidence  to  justify  the  verdict  of  the  jury,  and  certain 
errors  of  law.  It  is  admitted  that  the  original  cost  of  con- 
struction of  the  company's  entire  line  of  railroad  from  Reno 
to  Virginia  City  exceeds  more  than  $3,000,000.  It  was 
shown  by  the  testimony  of  Mr.  W.  H.  Kirk,  chief  engineer 
of  the  defendant  company,  that  the  cost  of  constructing  a 
railroad  from  Virginia  to  Reno  in  the  year  of  1895,  equally 
as  good  for  all  the  purposes  for  which  the  present  railroad  is 
designed,  and  over  the  same  route,  would  exceed  more  than 
$1,000,000.  It  is  vigorously  contended  on  behalf  of  the 
appellant  that  under  the  rule  announced  by  this  court  in 
the  case  of  The  State  of  Nevada  v.  The  C.  P.  R.  R.  Co.,  10 
Nev.  47,  and  reannounced  in  this  case  as  reported  in  the  46 
Pacific  Reporter,  724,  that  the  value  fixed  by  the  jury  was 
in  excess  of  the  value  shown  by  the  testimony,  and  there- 
fore not  supported  by  the  evidence.  In  the  cases  cited  it 
was  held  that  in  determining  the  value  of  a  railroad  the 
first  inquiry  is  to  its  actual  cost,  and  that  cost  is  its  value; 
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but  if  it  appears  if  the  actual  cost  was  in  excess  of  the 
necessary  cost,  the  necessary  cost  is  its  proper  value;  and  if 
it  further  appears  that  the  net  income  of  the  road  does  not 
amount  to  current  rates  of  interest  on  its  necessary  cost,  and 
is  not  likely  to  do  so,  or  if  the  business  of  the  road  is  likely 
to  be  destroyed  or  impaired  by  competition  or  other  cause, 
or  if  the  utility  of  the  road  is  not  equal  to  its  cost,  then  its 
value  is  less  than  its  cost.  It  is  apparent  from  the  record, 
that  the  value  of  the  Virginia  and  Truckee  railroad  cannot 
be  fixed  at  its  actual  cost.  The  question  then  is  whether  the 
value  fixed  upon  the  road,  for  the  purposes  of  taxation,  by 
the  jury,  determined  mainly  by  its  net  earnings  capitalized 
at  the  current  rate  of  interest,  is  supported  by  the  evidence. 
The  rule  is  too  well  established  to  require  citation,  that  this 
court  will  not  disturb  the  verdict  of  a  jury  where  there  is 
substantial  conflict  in  the  testimony. 

The  questions  of  fact  tried  and  determined  by  the  jury 
were,  the  current  rates  of  interest  and  whether  the  net 
income  of  $25,000  for  the  year  of  1895,  claimed  by  the  rail- 
road company",  was  produced  under  a  careful  and  economical 
management  and  operation  of  said  railroad.  In  the  original 
brief,  filed  in  behalf  of  appellants,  it  is  admitted  that  the  net 
income  of  the  road  for  the  fiscal  year  of  1895  was  about  $28,000. 
This  court  in  its  original  opinion  herein,  in  passing  upon 
this  question,  suggested  that  the  reduction  of  the  salaries  of 
the  officers  and  employees  of  the  company,  effected  in  the 
month  of  May,  1896,  by  which  the  operating  expenses  of 
the  road  were  reduced  at  the  rate  of  $13,839  a  year,  showed 
without  contradiction  that  the  appellants  did  not  necessarily 
require  more  officers  and  employees  in  the  yeaT  1895  than  it 
did  in  the  year  1896,  and  that  this  sum  added  to  the  admitted 
net  income  of  the  road  would  increase  that  amount  to  $42,000, 
which  capitalized  at  six  per  cent  would  represent  $700,000  as 
the  value  of  the  entire  road,  of  which  sum  Washoe  county's 
proportion  would  be  about  $260,000.  The  testimony  relative 
to  this  reduction  in  the  pay  of  the  employees  and  officers  was 
given  by  the  secretary  and  bookkeeper  of  the  corporation, 
and  counsel  contends  that  this  testimony  shall  be  disregarded 
and  should  have  been  disregarded  by  the  jury  for  the  reason 
that  the  witness  did  not   show   himself  competent  to  give 
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testimony  as  to  the  reasonableness  of  the  compensation  paid 
to  defendant's  employees. 

We  are  of  the  opinion  that  it  did  not  require  an  expert  to 
testify  to  the  fact  of  these  reductions.  The  reductions  were 
made  by  the  corporation  defendant,  and  that  fact  could  be 
established  by  any  witness  having  knowledge  of  the  same. 
Coupled  with  this  testimony  the  witness  testified  to  the 
further  facts  that  during  the  years  of  1895  and  1896  there 
was  not  any  material  difference  in  the  traffic  operations  of 
the  road;  that  the  number  of  tons  handled  by  the  corpora- 
tion defendant  was  about  the  same  during  these  years;  that 
no  more  employees  were  required  in  1895  to  operate  and 
manage  the  business  than  in  1896,  and  that  no  more  officers 
and  clerks  were  required  for  one  year  than  for  the  other.  No 
expert  was  required  to  establish  these  facts.  They  could  be 
proven  by  any  person  who  knew  the  same.  If,  then,  this 
statement  of  facts  by  the  witness  is  true,  the  jury  could  very 
reasonably  infer  that  the  net  income  of  the  road  for  the 
year  of  1895,  under  an  economical  management,  should  be 
increased  to  an  amount  of  more  than  $13,000,  without 
imputing  bad  faith  to  the  company  or  its  management. 
The  same  witness,  when  asked  to  give  a  reason  for  the  reduc- 
tion, answered  that  the  reduction  was  made  on  account  of 
hard  times  generally,  and  hard  times  for  the  railroad  par- 
ticularly, yet  the  condition  during  these  two  years  was 
practically  the  same  in  the  operation  of  the  road.  Some 
contention  is  made  by  counsel  with  reference  to  the  amount 
of  the  reduction  that  was  actually  made  in  1896,  and,  from 
the  statement  furnished  in  counsel's  brief,  we  frankly  admit 
that  we  are  unable  to  give  the  exact  amount. 

Other  testimony  was  presented  to  the  jury  relative  to  the 
economical  management  of  this  road  during  the  year  of 
1895,  which  tends  to  support  the  verdict  of  the  jury,  which 
we  did  not  deem  it  necessary  to  consider  on  the  hearing 
of  this  appeal.  It  appears  that  during  the  year  of  1895 
the  corporation  purchased  for  use  in  operating  its  rail- 
road 6,470  cords  of  wood,  for  which  the  company  paid  at 
the  rate  of  $5  15  per  cord,  delivered  at  the  company's  road. 
Further  testimony  was  introduced  showing  that  during 
the  same  period  such  wood  could  have  been  purchased  by 
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the  corporation,  delivered  at  its  tracks  for  $3  85  per  cord, 
thereby  increasing  the  net  income  for  the  fiscal  year  of  1895 
to  an  amount  of  $7,440.  Evidence  was  further  introduced 
to  establish  the  fact  that  in  the  purchase  of  lumber  and  ties 
for  the  use  of  the  road  during  the  year  of  1895,  a  consider- 
able sum  could  have  been  saved  to  be  added  to  the  income 
of  the  road.  This  testimony  was  before  the  jury,  and  with- 
out saying  what  weight  it  should  have  received,  or  without 
passing  upon  credibility  of  the  witnesses  who  gave  the  testi- 
mony, and  without  discussing  the  reasons  for  these  purchases, 
we  are  of  the  opinion  that  the  jury  were  justified  in  consider- 
ing the  testimony  ^nd  that  the  testimony  tends  to  support 
its  verdict.  It  is  true  that  the  appellants  contend  that  it 
does  not  follow  because  these  supplies  could  have  been  pur- 
chased at  some  other  place  for  a  less  price  than  where  they 
were  purchased,  it  would  have  been  more  economical  for  the 
defendant  to  have  purchased  at  the  cheaper  place,  as  the 
whole  matter  of  difference  of  expense  in  getting  them  to  the 
various  points  of  use  on  the  road  and  the  convenience  of 
those  managing  the  road  are  left  out  of  the  question.  This 
position  is  not  tenable,  as  it  was  incumbent  upon  the  appel- 
lant, when  attacked  in  this  matter  to  show  that  the  pur- 
chases made,  on  account  of  convenience  and  difference  of 
expense  in  transportation  to  points  of  use,  were  the  cheaper, 
and  such  proof  was  peculiarly  within  its  control. 

Without  going  into  the  testimony  upon  other  items  that 
respondent  contends  should  be  considered  as  a  part  of  the 
net  income  of  the  road  for  the  fiscal  year  of  1895,  and  with- 
out discussing  the  merits  of  these  items,  we  must  still  hold 
that  the  record  discloses  testimony  sufficient  to  sustain  the 
verdict  of  the  jury  as  to  the  net  income  for  that  year  under 
an  economical  management.  This  was  a  question  of  fact  to 
be  determined  by  the  jury,  and  there  being  evidence  in 
support  of  their  verdict,  substantial  evidence,  evidence  that 
creates  a  conflict,  we  cannot  disturb  the  verdict. 

With  reference  to  the  rate  of  interest  in  the  counties  in 
which  the  road  is  situated,  the  appellants  contend  that  the 
evidence  upon  the  former  appeal  of  this  case  was  substan- 
tially the  same  as  in  this  appeal,  and  that  the  evidence  in 
this  appeal  did  not  justify   this  court  in  concluding  that 
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there  was  evidence  authorizing  the  jury  in  fixing  a  lower 
rate  than  eight  per  cent.  We  are  not  prepared  to  say  in 
this  opinion  what  the  testimony  was  on  the  former  trial  of 
this  action,  neither  are  we  prepared  to  say  that  the  jury 
fixed  or  determined  the  rate  at  six  per  cent.  Upon  the 
question  of  interest  the  testimony  in  some  respects  is  not 
complete,  as  the  testimony  does  not  develop  the  character  of 
loans  upon  which  interest  charges  range  from  eight  to  twelve 
per  cent.  It  does  not  appear  what  rates  are  charged  upon 
short  time  loans  based  upon  personal  security,  or  upon  long 
time  loans  made  upon  mortgage  security,  or  rates  of  interest 
usually  charged  upon  open  and  unsecured  accounts.  It  does 
appear  that  bonds  are  issued  and  sold  bearing  six  per  cent 
interest,  and  that  loans  made  by  a  private  corporation  to  its 
own  members  upon  mortgage  securities  bear  the  same  rate. 

It  is  not  necessary  to  quibble  on  the  meaning  given  by  this 
court  to  the  word  "  current,"  as  its  meaning  is  well  established 
by  authority  and  use.  The  current  rate  of  interest  upon 
short  time  loans  or  upon  personal  security  may  be  a  certain 
per  cent,  and  the  current  rate  of  interest  upon  long  time 
loans  with  ample  security  will  be  different;  also  the  current 
rate  of  interest  upon  permanent  investments,  such  as  rail- 
roads, may  be  different  from  the  current  rate  upon  loans 
and  investments.  Taking  the  testimony  as  presented  by  the 
record,  there  is  nothing  shown  as  to  what  the  current  rate  of 
interest  in  the  counties  wherein  this  road  is  situated  is  upon 
property  of  this  character,  and  the  evidence  offered  as  to  the 
rate  of  interest  ranging  from  six  to  twelve  per  cent  without 
any  indication  as  to  the  character  or  kind  of  loan,  and  in 
the  absence  of  testimony  showing  the  current  rate  upon  per- 
manent investments  other  than  the  rate  upon  mortgage 
security  and  bonds,  we  still  feel  justified  in  saying  that 
under  such  testimony  the  jury  were  authorized  in  finding 
six  per  cent  as  the  current  rate  upon  investments  of  this 
character. 

It  seems  to  us  that  while  the  testimony  was  meager  as  to 
the  character  of  the  investments  upon  which  the  various 
rates  were  or  might  have  been  charged,  yet  there  is  sufficient 
testimony  to  justify  the  jury  in  finding  that  six  per  cent  was 
the  current  rate  upon  investments  of  this  character. 
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We  must  therefore  conclude  that  under  the  rule  announced 
in  the  case  of  The  State  v.  The  C.  P.  R,  R.  Co.,  supra,  and  in 
the  case  of  The  State  v.  The  V.  &  T.  R.  R,  Co.,  supra,  that  all 
questions  relative  to  the  economical  management  of  the  road 
for  the  purpose  of  determining  the  net  income  of  the  road, 
and  all  questions  relative  to  the  rate  of  interest,  as  a  basis  of 
capitalization  under  the  rule,  are  questions  of  fact  to  be  sub- 
mitted to  and  determined  by  the  court  or  jury  trying  the 
cause.  Otherwise  the  taxpayer  in  the  management  of  his 
business  could  to  a  great  extent  defeat  the  state  in  its  effort 
to  collect  valid  taxes.  In  determining  these  questions  a  jury 
have  a  right,  as  we  think,  to  inquire  into  the  salaries  paid 
officials  of  a  company,  and  into  the  price  for  supplies  and 
materials  and  the  rates  of  wages  paid  to  employees.  There- 
fore where  the  testimony  shows  that  excessive  prices  have 
been  paid  for  supplies,  that  reductions  could  be  made  in  the 
payment  of  official  salaries,  a  jury  have  a  right  to  consider 
such  evidence  in  determining  what  should  be  the  net  income 
of  the  road  based  upon  economical  management,  and  where 
such  question  has  been  determined  by  the  jury  under  evidence 
in  which  there  is  material  conflict,  this  court  will  not  inter- 
fere. 

Appellants  further  contend  that  it  was  error  to  allow  the 
penalties  provided  for  by  law  as  a  part  of  the  judgment. 
We  cannot  sustain  this  contention.  Under  the  provisions  of 
our  revenue  law  all  taxes  which  have  not  been  paid  on  or 
or  before  the  first  Monday  in  December  become  delinquent 
and  subject  to  a  penalty  of  ten  per  centum  upon  the 
amount  due,  and  that  in  all  suits  brought  for  the  collection 
of  such  taxes  the  complaint  and  summons  shall  demand 
and  the  judgment  shall  be  entered  for  twenty-five  per  centum 
in  addition  to  the  tax  of  ten  per  centum  thereon  and  costs, 
and  such  tax,  penalty  and  costs  shall  not  be  discharged,  nor 
shall  the  judgment  therefor  be  satisfied  except  by  the  pay- 
ment of  the  tax,  original  penalty,  costs  and  the  additional 
penalty  prescribed.     (Stats,  of  Nevada,  1891,  pp.  146-151.) 

The  case  presented  stands  as  follows:  A  tax  had  been 
duly  levied;  the  property  of  the  defendant  corporation  upon 
the  return  of  the  statutory  statement  of  its  general  superin- 
tendent had  been  made  to  the  county  assessor  of  Washoe 
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county  with  a  value  fixed  thereon;  the  assessor,  in  the  dis- 
charge of  his  duty  as  required  by  law,  fixed  the  value  of  said 
property  for  the  purpose  of  taxation;,  the  defendant  corpora- 
tion, as  was  its  right,  appeared  before  the  board  of  equaliza- 
tion of  Washoe  county  and  requested  a  reduction  in  the 
valuation  fixed  by  the  assessor:  the  board  of  equalization, 
acting  upon  the  request  of  the  defendant  corporation,  judi- 
cially determined,  as  it  had  authority  to,  that  the  assessed 
valuation  made  by  the  county  assessor  was  proper.  The 
corporation  thereupon  tendered  to  the  county  treasurer  the 
amount  of  taxes  which  it  considered  to  be  due,  based  upon 
its  own  valuation,  an  amount  less  than  that  fixed  by  the 
board  of  county  commissioners  and  the  assessor.  The  count}' 
treasurer  was  not  authorized  and  had  no  right  to  accept  a 
less  amount  than  the  sum  legally  determined  to  be  due,  and 
upon  the  failure  of  the  railroad  company  to  pay  that  amount 
on  or  before  the  time  required  by  law,  the  taxes  became 
delinquent,  and  upon  the  institution  of  the  suit  by  the  dis- 
trict attorney  the  additional  penalties  attached.  Under  the  . 
provisions  of  the  law,  where  the  defense  is  based  upon  the 
ground  that  the  assessment  is  above  the  value  of  the  prop- 
erty, the  defense  shall  only  be  effectual  as  to  the  proportion 
of  the  tax  based  upon  such  excess  of  valuation,  and  in  no 
case  shall  the  entire  assessment  be  declared  void.  The  jury 
found  by  its  verdict  that  a  greater  amount  was  due  for  taxes 
from  the  railroad  company  than  the  amount  of  its  tender. 
If  the  railroad  company  wished  to  be  relieved  of  the  penal- 
ties fixed  by  the  law  by  a  legal  tender  of  the  amount  of  taxes 
due,  where  that  amount  under  the  issues  and  the  law  is  to 
be  determined  by  a  court  or  jury,  it  was  incumbent  upon 
the  company  to  make  a  sufficient  tender.  It  must  stand  or 
fall  by  the  sufficiency  of  its  tender.  Its  estimate  of  the 
value  of  its  property  in  Washoe  county  not  being  correct,  as 
determined  by  the  jury,  its  tender  was  not  sufficient,  and  it 
could  not  be  relieved  of  the  penalties  due  upon  the  amounts 
found  by  the  jury.  {State  v.  Carson  Savings  Banky  17 
Nev.  146.) 

No  sufficient  reasons  appearing  therefor,  the  petition  for 
rehearing  will  be  denied. 
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BoNNiFiELD,  J.,  concurring: 

There  are  two  petitions  filed,  on  the  part  of  the  appellant 
for  rehearing  of  the  case  on  the  question  of  the  value  of  the 
property  and  the  question  of  penalties.  In  one  of  the  peti- 
tions it  is  argued,  to  wit:  "The  only  question  to  be  deter- 
mined: Was  the  property  assessed  for  more  than  its  cash 
value?  Surely  that  was  all  the  jury  had  to  determine  in 
this  case,  and  on  this  question  they  found  for  the  defendant. 
It  cannot  be  that  the  court  intends  to  destroy  the  law  by 
adding  to  such  a  judgment  the  penalties  imposed.  If  so,  it 
would  be  saying  to  the  taxpayers:  Though  your  property  has 
been  overvalued,  and  though  you  have  been  wronged  by 
the  state,  if  you  seek  redress  in  the  courts,  and  prevail,  the 
law  will  impose  on  you  such  penalties,  that  you  had  better 
suffer  the  wrong  than  to  apply  to  the  courts  for  a  remedy." 

The  answer  to  the  above  is,  that  the  question  "  Was  the 
property  assessed  for  more  than  its  cash  value?"  was  not  the 
only  question  to  be  determined  by  the  jury  and  the  court,  but 
the  question  to  be  determined  was:  "  What  was  the  cash 
value  of  the  property  at  the  time  of  its  assessment  for  the 
year  1895?"  Had  the  defendant  in  its  answer  on  the  question 
of  value,  simply,  alleged  that  its  property  was  overvalued, 
I  am  of  opinion  the  court  would  have  properly  disregarded 
the  answer  as  being  frivolous.  The  plaintiff  claimed  that 
the  property  in  question  was  of  the  value  of  $254,321.  The 
defendant  alleged  by  its  answer  that  the  value  was  only 
$131,800,  and  this  value  it  undertook  to  maintain  by  evi- 
dence at  the  trial,  and  upon  this  theory  of  the  value  its 
defense  to  the  action  rested.  The  jury  found  that  the  value 
was  $212,000,  being  $80,200  more  than  the  value  alleged  by 
the  defendant  and  on  which  its  defense  was  based. 

I  am  inclined  to  the  opinion  that  it  cannot  be  fairly 
claimed  that  on  the  question  of  value  "  the  jury  found  for 
the  defendant." 

As  to  destroying  the  law  by  adding  the  penalties  to  the 
judgment,  I  agree  that  such  is  not  the  intent  of  this  court, 
but  to  sustain  the  law  by  letting  the  penalties  remain  as 
imposed  by  the  law,  and  in  so  doing  it  is  not  saying,  "  to  the 
taxpayer  though  your  property  has  been  overvalued  and 
though  you  have  been  wronged  by  the  State,  etc."     But  the 
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law  says  to  the  taxpayer,  if  you  think  your  property  has  a 
cash  value  of  only  a  certain  sum  which  you  name,  you  may 
tender  the  amount  of  taxes  due  at  the  proper  time,  based  on 
such  valuation;  you  niay  allege  such  cash  value  and  tender 
in  your  answer  in  the  suit  for  your  delinquent  taxes  and 
keep  your  tender  good,  and  if  you  succeed  in  establishing 
your  theory  of  the  value  to  the  satisfaction  of  the  court  or 
jury,  the  sum  you  so  tender  shall  be  received  and  you  shall 
not  be  subject  to  costs  of  suit  or  any  penalties,  but  if  you 
fail  in  your  defense,  and  the  court  or  jury  shall  find  the 
value  to  be  a  greater  sum  than  that  set  up  in  your  answer, 
your  defense  shall  only  be  effectual  as  to  the  proportion  of 
the  tax  based  upon  the  excess  of  valuation  made  by  the 
officers,  over  and  above  the  value  found  by  the  jury  or  court. 

But  it  is  claimed  that  the  defense  in  such  case  shall  have 
the  further  effect  of  relieving  the  taxpayer  from  the  penal- 
ties for  which  the  statute  demands  that  judgment  shall  be 
entered;  that  the  amendment  of  1895  was  intended  by  the 
legislature  to  repeal  the  provision  imposing  penalties  where 
the  question  of  the  value  of  the  property  is  submitted  to 
the  courts,  and  it  shall  be  determined  by  them  that  an  over- 
valuation was  made,  even  if  in  no  greater  amount  than  one 
dollar. 

In  answer  to  this  contention  it  is  sufiQcient  to  say  that  the 
legislature  of  1895,  which  amended  section  52  of  the  revenue 
law,  must  be  presumed  to  have  known  the  provisions  of  sec- 
tion 48,  which  requires  certain  penalties  to  be  included  in  all 
judgments  for  taxes  and  the  several  decisions  of  this  court 
sustaining  such  provisions.  As  they  made  no  change  in  the 
law  with  respect  to  penalties,  they  must  have  desired  to  let 
it  remain  in  full  force. 

I  will  not  add  anything  further  to  what  is  said  above  by 
the  court,  except  that  since  said  petitions  were  filed  I  have 
carefully  reexamined  the  evidence,  and  reconsidered  the 
briefs  and  arguments  of  respective  counsel,  and  am  fully 
satisfied  that  the  evidence  is  sufficient  to  support  the  verdict 
of  the  jury,  and  that  the  law  sustains  the  judgment  for 
penalties.  I  see  no  good  reason  for  further  delay  in  the  final 
determination  of  this  case,  and  am  of  opinion  that  a  rehear- 
ing should  be  denied. 
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[No.  1600.] 

Ex  Parte  CRAWFORD. 

Habias  CoBPua— Not  Pbopbr  Rbmbdy  Whebb  an  Appeal  Lies  fbom 
JuDGMXNT  OF  Impbisonmemt.  Where  it  appears  that  the  petitioner 
is  held  in  custody  by  the  sheritf  by  virtue  of  a  commitment,  and  the 
commitment  shows  that  the  petitioner  was  found  guilty  of  a  public 
otfense,  and  no  objection  is  made  touching  the  regularity  of  the 
commitment,  and  the  jurisdiction  of  the  court  is  not  questioned: 
Ileldf  that,  whether  petitioner  was  guilty  or  not  was  the  question  to 
be  decided  upon  the  trial,  and,  if  erroneously  decided,  the  remedy  is 
by  appeal.    {Ex parte  EdgingUm^  10  Nev.  216,  affirmed.) 

Application  for  writ  of  habeas  corpus. 

The  petition  of  James  Crawford  set  forth  that  he  was 
unlawfully  imprisoned,  confined  and  restrained  of  his  liberty 
by  the  sheriff  of  Washoe  county;  that  said  imprisonment, 
detention,  confinement  and  restraint  were  unlawful,  and  that 
the  illegality  consisted  in  this:  That  petitioner  had  been 
arrested  upon  a  warrant  issued  from  the  justice  court  of 
Reno  township,  county  of  Washoe,  State  of  Nevada,  upon  a 
complaint  therein  filed  charging  him  with  having  threatened 
to  commit  an  offense,  to  wit:  to  kill  one  F.  B.  Porter;  that 
thereupon  testimony  in  relation  to  said  charge  was  taken  by 
the  justice  of  said  court,  reduced  to  writing  and  subscribed 
by  the  witnesses;  that  upon  the  evidence  so  taken  the  said 
justice  gave  judgment  that  petitioner  would  be  required  to 
enter  into  a  bond  in  the  sum  of  $1,000  to  keep  the  peace 
toward  the  people  of  the  State  of  Nevada,  and  particularly 
toward  said  F.  B.  Porter,  and  that  in  default  of  said  bond 
that  he  be  committed  to  the  county  jail  of  Washoe  county 
until  he  should  give  said  bond;  that  petitioner  failed  to 
give  said  bond,  and  was,  upon  a  commitment  issued  by  said 
justice,  delivered  into  the  custody  of  the  sheriff  of  Washoe 
county,  and  upon  said  commitment  was  placed  in  the  county 
jail,  to  be  there  confined  until  by  the  terms  of  said  commit- 
ment he  should  give  the  said  bond  of  $1,000;  that  it  appeared 
and  does  appear  from  the  evidence  taken  as  aforesaid  that 
there  was  and  is  no  just  reason  or  any  reason  whatever  to 
fear  the  commission  of  the  offense  alleged  to  have  been 
threatened,  or  any  other  offense  whatever. 

F,  H,  Norcross,  for  Petitioner. 
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James  R,  Judge,  Attorney-General,  and  T.  V.  Julietiy  Dis- 
trict Attorney,  contra. 

By  the  Court,  Belknap,  C.  J.: 

In  the  matter  of  the  application  of  James  Crawford  for  a 
writ  of  habeas  corpus: 

The  petitioner  is  held  in  custody  by  the  sheriff  of  Washoe 
county  by  virtue  of  a  commitment  issued  from  the  court  of 
the  justice  of  the  peace  of  Reno  township. 

The  commitment  shows  that  the  petitioner  was  found 
guilty  of  a  public  offense,  to  wit,  threats  against  life,  and  is 
placed  under  bonds  to  keep  the  peace  or  be  imprisoned  in 
the  county  jail  for  the  term  of  six  months  or  until  said  bond 
be  given. 

No  objection  is  made  touching  the  regularity  of  the  com- 
mitment, and  the  jurisdiction  of  the  court  is  not  questioned. 

Under  these  facts  it  is  our  duty  to  deny  the  application. 
(Gen.  Stats,  sec.  3689.) 

Whether  petitioner  was  guilty  or  not,  was  the  question  to 
be  decided  upon  the  trial,  and  if  it  was  erroneously  decided, 
the  remedy  is  by  appeal,  and  not  by  habeas  corpus.  {Ex 
parte  Edgington^  10  Nev.  215.) 


[No.  1506.] 

STATE   OF    NEVADA,  ex    rel.    JOHN   B.  WILLIAMS, 
Relator,  v.  H.  H.  BECK,  Respondent. 

Office,  Civil,  Riqht  to  Rksion  at  Pleasure.  A  civil  officer  has  the 
right  to  resign  his  office  at  his  own  pleasure  and  will,  and  the 
acceptance  or  rejection  of  such  resignation  can  in  no  manner  affect 
sach  right. 

Idem— Resignation— Withdrawal  Of.  A  contingent  resignation  by  a 
county  official  is  subject  to  withdrawal  by  him  at  any  time  before 
the  contingency  happens,  and  the  action  of  the  governor  in  refus- 
ing to  return  the  resignation,  when  required  so  to  do,  before  such 
time,  is  of  no  effect. 

Idem— Conditional  Resignation  of  County  Commissioner.  A  county 
commissioner  sent  his  resignation  to  the  governor,  to  take  effect,  if 
he  was  not  held  blameless  as  to  certain  charges  by  "judicial  investi- 
gation," or  if  such  an  investigation  should  not  be  held  within  sixty 
days:  Held^  that  the  resignation  was  not  absolute,  but  contingent 
upon  the  happening  or  non-happening  of  one  of  the  two  events 
named  therein. 
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Idkm— Withdrawal  Of.  Before  the  inveatigation  was  held  and  before 
the  sixty  days  had  expired,  the  commissioner  wrote  to  the  gov- 
ernor, requesting  that  his  resignation  be  returned  to  him:  Heldt 
that  this  constituted  an  absolute  withdrawal  of  the  resignation 
while  still  contingent.    (Bonnifield,  J.,  dissenting.) 

Original  proceeding.  Qv^o  warranto  by  the  State,  on  the 
relation  of  J.  B.  Williams,  against  H.  H.  Beck,  Respondent, 
to  oust  respondent  from  the  office  of  county  commissioner. 
Dismissed. 

The  facts  appear  in  the  opinion. 

James  R.  Judge,  Attorney-General,  and  Torreyson  &  Sum- 
merfield,  for  Relator: 

I.  The  letter  constituted  an  absolute  and  not  a  conditional 
resignation.  The  language  is  emphatic  and  in  the  present 
tense,  to  wit:  "I  hereby  resign  said  office."  It  is  not  a 
notice  that  he  will  resign  at  some  future  day.  It  is  not 
limited  to  take  effect  at  some  certain  future  time.  It  merely 
"  begs "  the  governor  not  to  appoint  his  successor  until  a 
judicial  examination  should  be  held,  or  until  sixty  days 
should  expire  in  the  absence  of  such  judicial  investigation. 
In  order  to  emphasize  the  completeness  of  his  resignation  he 
declares  in  his  letter  to  the  governor  that ''  In  the  meantime 
I  shall  consider  my  duties  as  county  commissioner  sus- 
pended," thus  clearly  indicating  his  unwillingness  to  act  as 
a  de  facto  county  commissioner.  Had  it  been  the  intention  of 
respondent  to  resign  conditional  upon  the  occurrence  of  some 
subsequent  fact,  or  at  some  certain  future  time,  it  would 
have  been  entirely  unnecessary  for  respondent  to  "beg"  the 
governor  to  hold  the  resignation  at  all,  as  respondent  would 
have  as  a  matter  of  law  remained  in  the  office  pending  such 
time.  "  To  constitute  a  complete  and  operative  resignation 
there  must  be  an  intention  to  relinquish  a  portion  of  the 
term  of  the  office,  accompanied  by  the  act  of  relinquish- 
ment."    (BiddU  V.  WiUard,  10  Ind.  62.) 

II.  When  an  unconditional  resignation  is  transmitted  to 
the  proper  officer  with  the  intention  that  it  shall  operate  as 
such,  it  amounts,  so  far  as  the  officer  making  it  is  concerned, 
to  a  resignation.  (Mechem's  Public  Offices,  sec.  411;  State 
V.  Clarice,  3  Nev.  619;  State  v.  Fitts,  49  Ala.  402.) 
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III.  Even  should  respondent's  letter  be  held  to  be  no 
more  than  a  conditional  resignation,  yet  any  condition  or 
conditions  which  are  contained  therein  are  unavailing  to 
respondent  in  this  proceeding.  The  entreaty  of  respondent 
to  the  governor  *^  to  hold  the  same  subject  to  the  findings  of 
a  judicial  investigation"  is  not  a  condition,  but  is  merely  the 
solicitation  from  the  governor  of  the  favor  of  not  appoint- 
ing his  successor  within  sixty  days  unless  such  judicial 
investigation  should  find  him  blameworthy  before  such  time. 
It  is  very  apparent  from  the  mere  reading  of  the  letter  that 
the  governor  was  requested  simply  to  defer  the  appointment 
of  respondent's  successor.  If  the  judicial  investigation 
should  find  respondent  blameless  then  it  was  requested  that 
his  successor  should  not  be  appointed  for  sixty  days.  Should 
no  judicial  investigation  be  held,  then  it  was  requested  that 
no  appointment  be  made  until  sixty  days  had  elapsed. 
Should  a  judicial  investigation  be  held  before  sixty  days 
had  elapsed,  and  respondent  be  found  remiss  in  his  duty, 
then  his  successor  should  be  appointed  upon  such  finding 
being  made,  regardless  of  what  period  of  time  had  elapsed. 
The  employment  of  the  words  *^  final  resignation  "  and  "  sus- 
pension "  are  without  significance  when  considered  in  con- 
nection with  the  plain  import  and  meaning  of  the  letter  in 
its  entirety. 

IV.  If  it  be  contended  by  respondent  that  his  resignation 
was  conditional,  it  is  apparent  that  the  only  possible  con- 
dition contained  therein  that  might  render  it  ineffectual 
is  the  anticipation  of  his  being  found  "blameless"  as  the 
result  of  judicial  investigation.  But  he  was  not  found  to  be 
blameless.  The  gist  of  the  criticism  which  led  to  respondent's 
resignation  was  the  charge  of  voting  for  the  allowance  of  an 
illegal  demand  against  Washoe  county.  The  judicial  inves- 
tigation resulted  in  a  finding  that  there  was  no  law  authoriz- 
ing its  payment,  which  was  the  equivalent  of  a  finding  that 
the  demand  was  illegal  and  that  its  allowance  by  the  com- 
missioners was  illegal,  and  per  consequence  that  respondent's 
act  in  voting  for  its  allowance  was  illegal. 

Wren  d'  Julien,  for  Respondent: 

I.     The  so-called  resignation  was  conditional,  upon  any 
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fair  and  common-sense  construction  of  its  language.  In  con- 
struing a  written  instrument,  like  a  statute,  the  entire  instru- 
ment must  be  read  and  construed  as  a  whole.  Every 
qualifying  word  and  phrase  must  be  given  full  force  and 
effect.  (Thorpe  v.  Schooling,  7  Nev.  15;  State  v.  Ross,  20 
Nev.  61 ;  Maynard  v.  Newman,  1  Nev.  271 ;  Odd  Fellows'^  Bank 
V.  QaiOen,  11  Nev.  109.) 

II.  Construing  the  so-called  letter  of  resignation  of 
respondent  by  this  rule,  it  is  perfectly  obvious  that  respon- 
dent only  intended  to  resign  upon  the  happening  of  certain 
contingencies,  namely,  the  calling  of  a  grand  jury  to  investi- 
gate his  official  action  within  sixty  days  of  the  date  of  his 
so-called  letter  of  resignation,  and  the  failure  of  the  grand 
jury,  if  called,  to  find  him  blameless  in  regard  to  the  charge 
made  in  the  article  set  out  in  relator's  complaint. 

III.  Within  less  than  sixty  days  after  the  date  of  the 
so-called  letter  of  resignation  a  grand  jury  was  called,  and 
in  less  than  sixty  days  after  the  so-called  letter  of  resignation 
was  written,  he  wrote  to  the  governor  three  letters,  copies  of 
which  are  set  out  in  the  stipulation  of  the  facts,  recalling  his 
resignation.  Under  the  authorities  this  was  sufficient  to  ren- 
der the  so-called  letter  of  resignation  of  no  effect.  {State  v. 
Clarke,  3  Nev.  571,  and  cases  cited.) 

By  the  Court,  Massey,  J.: 

The  respondent  was  duly  elected  county  commissioner  of 
Washoe  county,  State  of  Nevada,  at  the  general  election  held 
therein  on  the  3d  day  of  November,  1896,  for  a  term  of  four 
years,  commencing  on  the  first  Monday  in  January,  1897, 
duly  qualified  as  such,  and  has  since  that  time  discharged 
the  duties  of  said  office. 

On  the  8th  day  of  April,  1897,  the  respondent  transmitted 
to  R.  Sadler,  the  acting  governor,  the  following  letter: 

"  Reno,  Nevada,  April  8,  1897. 

"  HxB  Excellency,  R.  Sadler,  Oovemor  of  Nevada,  Carson  City, 

Nevada. 

"  Sir:     In  view  of  serious  charges,  as  appear  in  the  Nevada 

State  Journal,  of  even  date  hereof,  made  against  me  as  a 

public  official  of   this,  Washoe  county,  I  hereby  resign  said 
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office,  to  wit,  county  commissioner  of  Washoe  county,  Nevada, 
and  beg  you  to  hold  the  same  subject  to  the  findings  of  a 
judicial  investigation  which  I  have  this  day  demanded  and 
requested  of  the  proper  authorities,  to  wit:  The  honorable 
district  judge  of  our  district  and  the  honorable  T.  V.  Julien, 
district  attorney  of  my  county.  Unless  such  investigation 
shall  find  me  blameless,  or  in  case  such  investigation  shall 
not  be  held  for  a  term  of  sixty  days  from  the  date  hereof, 
then,  and  in  either  event,  you  will  consider  this  my  final 
resignation  and  proceed  under  the  law  to  appoint  my  suc- 
cessor. In  the  meantime  I  shall  consider  my  duties  as  county 
commissioner  suspended.     Very  respectfully, 

"H.  H.  Beck." 

This  letter  was  indorsed  by  the  governor:  "  Resignation 
accepted  upon  the  conditions  named  therein.     R.  Sadler." 

The  charges  published  in  the  Reno  Journal,  and  referred  to 
in  the  above  letter  of  the  respondent,  were  to  the  effect  that 
the  respondent  had  voted  to  allow  a  bill  for  disinfecting  a 
room  where  a  child  had  recently  died  with  a  contagious  dis- 
ease, and  that  there  was  no  authority  of  law  for  the  allow- 
ance of  the  same.  On  the  26th  day  of  May,  1897,  the 
respondent  wrote  and  transmitted  the  following  letter  to  the 
governor : 

"  Reno,  Nevada,  May  26,  1897. 
**  His  Excellency^  R.  Sadler,  Oovemor  of  Nevada,  Carson  Ciiy^ 
Nevada. 

"Sir:  Please  return  to  me  my  conditional  resignation, 
under  date  of  April  8,  1897.  Since  then  the  district  judge 
has  called  a  grand  jury  and  I  am  assured  that  the  charges 
made  against  me  by  a  local  paper  will  be  investigated.  Very 
truly  yours,  H.  H.  Beck, 

"  County  Commissioner,  Washoe  county,  Nevada." 

On  the  29th  day  of  May,  1897,  the  governor,  in  answer  to 
said  letter,  refused  to  return  to  the  respondent  the  letter  of 
resignation,  assigning  as  a  reason  therefor  that  the  same  had 
been  filed  in  the  archives  of  the  executive  department,  and 
had  been  accepted  subject  to  the  conditions  named.  Further 
correspondence  passed  between  the  respondent  and  the  gov- 
ernor relative  to  this  matter,  but  as  the  same  is  not  necessary 
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in  determining  the  questions  presented  by  this  action,  it  is 
omitted.  On  the  4th  day  of  June,  1897,  the  grand  jury  of 
Washoe  county  reported  to  the  district  court  therein  the 
result  of  the  investigation  of  the  matters  referred  to  in 
respondent's  letter  of  resignation,  in  which  report  the  grand 
jury  commended  the  county  auditor  of  said  county  for  refus- 
ing to  draw  his  warrant  for  the  amount  of  said  claim,  and 
expressed  the  belief  that  the  board  of  county  commissioners 
had  acted  in  good  faith  and  for  the  best  interests  of  the 
people  in  taking  action  to  prevent  the  spread  of  a  danger- 
ous disease. 

On  the  7th  day  of  June,  1897,  the  relator  was  appointed 
and  commissioned  by  the  acting  governor  as  county  com- 
missioner of  Washoe  county  to  fill  the  vacancy  occasioned 
by  the  alleged  resignation  of  the  respondent,  and  thereafter 
took  the  required  oath  as  such.  On  the  5th  day  of  July, 
1897,  the  relator  demanded  of  the  respondent  the  possession 
of  said  office,  which  demand  was  refused,  since  when  the 
respondent  has  continued  to  exercise  the  functions  of  said 
office,  and  has  excluded  the  relator  therefrom. 

Upon  these  facts  the  relator  asks  the  court  to  adjudge  the 
respondent  not  entitled  to  said  office,  that  he  be  ousted  and 
excluded  therefrom,  and  that  relator  be  admitted  thereto 
and  to  all  the  rights  and  emoluments  thereof. 

The  character  of  respondent's  act  in  transmitting  his 
resignation  to  the  governor,  the  effect  thereof,  whether  the 
resignation  is  conditional  or  absolute,  and  the  effect  of  the 
subsequent  transactions  occurring  after  the  receipt  of  the 
resignation  by  the  governor  are  the  only  matters  necessarily 
to  be  considered  in  determining  the  question  presented  in 
this  proceeding. 

The  relator  contends  that  the  letter  of  April  8,  1897,  is 
an  absolute  and  unconditional  resignation  of  the  office  of 
county  commissioner.  We  cannot  so  hold.  The  resignation 
was  to  become  effective  at  a  future  date  and  upon  the  hap- 
pening of  two  specified  contingencies,  to  wit:  in  case  the  judi- 
cial investigation  demanded  should  not  be  had  within  sixty 
days  from  the  date  of  the  letter,  or  in  case  said  investigation 

should  fail  to  hold  the  respondent  blameless  in  the  matter 
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charged.     These    are    the    express   conditions  named  upon 
which  the  resignation  should  become  final  and  effective. 

The  act  of  the  governor,  in  accepting  the  resignation  of  the 
respondent  and  in  refusing  to  return  the  same  upon  demand, 
is  neither  material  nor  important,  for  it  has  been  settled  by 
this  court  that  a  civil  officer  has  the  right  to  resign  his  office 
at  his  own  pleasure  and  will,  and  the  acceptance  or  rejection 
of  such  resignation  can  in  no  manner  affect  such  right. 
{State,  ex  rel,  Noursey  v.  Clarke ,  3  Nev.  666.) 

The  resignation  of  the  respondent  being  conditional  and 
not  to  take  effect  except  upon  certain  contingencies  and  at  a 
future  day,  there  was  no  vacancy  in  the  office  until  the  hap- 
pening of  the  contingencies  and  until  the  arrival  of  such 
day.  In  the  mean  time,  the  resignation  was  within  the  con- 
trol of  the  respondent  and  could  be  withdrawn  at  his  pleas- 
ure, and  if  such  withdrawal  was  made  by  the  respondent,  he 
stands  as  if  he  had  never  written  nor  sent  said  resignation. 
(State  V.  ex  rel,  Nourae,  v.  Clarke,  supra.) 

The  question  then  is:  Did  respondent  withdraw  his  resig- 
nation before  the  happening  of  the  contingencies  named 
therein  and  within  sixty  days  from  the  date  thereof?  We 
think  he  did.  The  letter  of  resignation  was  written  and 
transmitted  on  the  8th  day  of  April,  1897.  On  the  26th  day 
of  May,  1897,  before  the  sixty  days  had  elapsed  and  before 
an  investigation  of  the  charges  had  been  made  by  the  grand 
jury,  the  respondent  transmitted  to  the  governor  the  letter  in 
which  he  asked  the  return  of  the  conditional  resignation 
under  date  of  April  8,  1897.  This  letter  was  an  absolute 
withdrawal  of  such  resignation.  At  the  time  the  same  was 
written,  the  resignation  was  subject  to  withdrawal  and 
entirely  within  the  control  of  the  respondent.  It  cannot  be 
a  matter  of  any  importance  what  reasons  were  assigned  by 
the  respondent  for  the  transmission  of  his  letter  of  resigna- 
tion or  in  transmitting  the  letter  withdrawing  the  same. 
Having  withdrawn  the  resignation,  at  a  time  when  the  same 
was  subject  to  such  withdrawal,  and  before  the  happening  of 
the  contingencies  named,  there  was  no  vacancy  in  the  office  of 
county  commissioner  of  Washoe  county  at  the  time  the  relator 
was  appointed  by  the  governor,  and  therefore  such  appoint- 
ment conferred  no  right  to  such  office  upon  the  relator. 
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Other  questions  were  discussed  by  counsel  for  the  respect- 
ive parties,  but  we  do  not  deem  it  necessary  to  pass  upon  the 
same. 

For  these  reasons  the  proceedings  will  be  dismissed  at 
relator's  cost  and  judgment  entered  accordingly. 

Belknap,  C.  J.:     I  concur. 

BoNNiFiBLD,  J.,  dissenting: 

I  cannot  concur  in  the  conclusion  arrived  at  in  the  above 
opinion  that  respondent's  letter  of  May  26th  was  an  abso- 
lute withdrawal  of  his  resignation  of  the  8th  day  of  April, 
and  must  therefore  respectfully  dissent  from  the  judgment. 

I  am  of  opinion  that  the  respondent  was  acting  in  good 
faith  when  he  notified  the  governor  of  his  desire  to  no  longer 
hold  his  office,  unless  a  judicial  investigation,  which  he  had 
demanded,  should  hold  him  blameless  with  respect  to  what 
he  regarded  as  "  serious  charges  "  made  by  the  Nevada  State 
Journal.  His  counsel  claimed  that  the  respondent,  being 
assured  that  the  grand  jury  would  be  called  and  that  he 
would  be  exonerated  by  them,  withdrew  his  resignation  by 
the  said  letter  of  May  26th.  From  this  it  appears  to  me 
that  his  withdrawal  was  based  solely  on  the  contingency  of 
his  being  exonerated;  that  he  did  not  at  that  time  intend  to 
withdraw  his  resignation  regardless  of  said  charges  and  with- 
out reference  to  whether  he  was  exonerated  or  not. 

The  charges  contained  in  the  newspaper  article  were  that 
a  bill  presented  by  Professor  W.  McN.  Miller  to  the  board 
of  county  commissioners  for  fumigating  a  room  in  a  hotel 
at  Reno  was  not  a  legal  charge  against  Washoe  county; 
that  there  was  no  law  authorizing  said  work  to  be  done  at 
the  county's  expense,  and  that  the  board  allowed  said  bill 
by  unanimous  vote.  After  setting  out  the  items  of  the  bill, 
the  author  of  the  article  claimed  that  the  charges  therefor 
were  not  only  illegal  but  most  extravagant,  and  concluded 
his  comments  as  follows:  '*In  view  of  this  there  can  only 
be  one  construction  put  upon  the  whole  matter  and  that  is 
that  maudlin  sentimentality  has  overcome  the  better  judg- 
ment of  sensible  men." 

It  seems  that  the  respondent  regarded  these  charges  as 
being  of  such  serious  nature  that  he  determined  not  to  retain 
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his  office,  unless  he  was  held  blameless  by  a  judicial  inves- 
tigation. Entertaining  this  view  of  the  matter  he  exhibited 
a  commendable  public  spirit  in  desiring  to  be  relieved  of  his 
official  responsibilities,  a  spirit,  however,  not  commonly  man- 
ifested in  like  manner,  in  official  circles.  It  is  clear  to  my 
mind  that  he  did  not  change  his  mind  with  respect  to  his 
resignation  until  the  5th  day  of  June.  On  that  day  he 
wrote  to  the  governor  as  follows:  *  *  *  "Sir:  I  hereby 
recall  ray  conditional  resignation  of  date  April  8,  1897. 
Very  respectfully,  H.  H.  Beck."     *     *     * 

That  letter  was  evidently  intended  by  him  as  an  abso- 
lute withdrawal  of  his  conditional  resignation.  If  he  had 
regarded  his  letter  of  May  26th  as  being  such  withdrawal, 
there  was  no  necessity  or  propriety  in  absolutely  withdraw- 
ing it  again.  If  he  intended  on  the  26th  day  of  May  to 
absolutely  withdraw  his  resignation,  I  am  of  opinion  that 
he  would  have  done  so  in  the  clear  and  concise  form  he 
attempted  to  withdraw  it  on  the  5th  day  of  June,  without 
reference  to  any  assurance  that  he  had  that  the  charges 
would  be  investigated,  and  without  regard  to  any  assurance 
that  he  would  be  exonerated. 

On  the  4th  day  of  June  the  grand  jury  reported  to  the 
court  as  follows: 

"  We  have  examined  into  the  charges  made  by  publication 
in  the  Nevada  State  Journal  alleging  certain  illegal  acts  of 
the  board  of  county  commissioners  and  find  as  follows,  after 
examining  several  witnesses: 

"A  child  died  at  the  Clarendon  Hotel  in  this  city  on  the 
21st  day  of  February,  1897,  of  malignant  scarlet  fever;  that 
there  was  great  danger  of  the  disease  spreading,  and  that 
the  attending  physician  notified  the  chairman  of  the  board 
of  county  commissioners  of  the  danger  and  advised  him  of 
the  necessity  of  having  the  premises  and  clothing  in  the 
rooms  immediately  and  thoroughly  fumigated,  and  that  aft^r 
further  consultation  the  chairman  of  the  board  of  county 
commissioners  requested  the  attending  physician  to  have  the 
necessary  fumigating  properly  done,  that  the  danger  of  the 
spreading  of  the  disease  might  be  averted;  that  it  was  accord- 
ingly done  in  a  thorough  manner  by  him  and  under  his 
supervision.     Subsequently   at  a   meeting  of   the   board  of 
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county  commissioners  held  April  7,  1897,  Dr.  Miller  pre- 
sented a  bill  for  $76  15;  that  said  bill  was  unanimously 
allowed  by  said  board  and  was  later  properly  vetoed  by  the 
auditor,  and  at  a  later  meeting  of  the  board  the  auditor's 
veto  was  sustained.  While  we  commend  the  action  of  the 
auditor  in  refusing  to  draw  his  warrant  in  payment  of  this 
bill  and  believe  there  was  no  law  authorizing  its  payment, 
we  believe  the  chairman  and  other  members  of  the  board  of 
county  commissioners  acted  in  good  faith  and  for  the  best 
interests  of  the  people  of  this  community  in  thus  taking 
action  in  preventing  the  spread  of  a  dangerous  and  generally 
fatal  disease." 

Counsel  seemed  to  think  that  the  conditional  resignation 
was  simply  a  foolish  act  on  the  part  of  the  respondent,  and 
argued  that,  however  it  might  be  considered,  the  grand  jury 
had  fully  exonerated  the  board  from  the  charges  made,  and 
hence  that  under  the  terms  of  the  letter  of  the  8th  day  of 
April  the  conditional  resignation  never  took  effect.  It  is  true 
the  grand  jury  found  that  the  respondent  and  the  other  com- 
missioners acted  in  good  faith  in  thus  taking  action  in  pre- 
venting the  spread  of  a  dangerous  disease.  The  jury,  how- 
ever, found  that  the  charges  made  by  said  article  were  sub- 
stantially true,  that  is,  that  said  board  unanimously  allowed 
said  bill  of  Dr.  Miller  of  |76  15,  and  that  there  was  no  law 
authorizing  its  payment.  It  was  not  charged  against  the 
commissioners,  or  either  of  them,  that  they  acted  in  bad 
faith,  but  their  alleged  illegal  acts  were  ascribed  solely  to 
maudlin  sentimentality  having  overcome  their  better  judg- 
ment as  sensible  men. 

It  appears  to  me  that  the  respondent  was  of  opinion  that 
he  could  legally  withdraw  his  resignation  at  any  time  before 
the  governor  made  his  appointment,  and  that  on  the  5th 
day  of  June  he  changed  his  mind  with  respect  to  his  resig- 
nation and  concluded  to  withdraw  it  absolutely,  which  he 
then  attempted  to  do.  It  is  probable  that  at  that  time  he, 
too,  considered  that  his  conditional  resignation  was  a  foolish 
act.  The  validity  of  a  resignation  does  not  depend  upon 
the  resignation  being  based  on  sensible  ground^,  nor  can  it 
be  defeated  by  its  being  a  foolish  act.  In  my  view  of  the 
case  his  resignation  took  effect  on  the  4th  day  of  June  when 
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the  grand  jury  submitted  their  report  to  the  court,  and  that 
at  that  time  his  right  of  withdrawal  ceased. 


[No.  1498.] 

LYON  COUNTY,  Respondent,  t;.  DELIA  ROSS,  Appellant. 

CouNTT  C0MMI8810NEB6 — Mods  of  Exbbcising  Fowebs.  Boards  of  county 
commissioners,  being  of  statutory  and  limited  jarisdiction,  cannot 
act,  except  where  authority  is  given  by  express  provision  of  the 
statute,  and  when  they  act  under  such  authority  they  must  strictly 
foUow  all  the  conditions  under  which  the  authority  is  given. 

Idem— Sale  of  County  Property— Title  Acquired  from  Delinquent 
Tax  Sale.  The  sale  of  property  acquired  by  the  county  under  the 
provisions  of  sec.  40  of  the  general  revenue  act  (Stats.  1891,  p.  148), 
the  assessed  value  whereof  is  one  hundred  dollars  or  more,  can  be 
made  only  by  the  board  of  county  commissioners  at  public  auction 
and  after  thirty  days  previous  published  notice,  as  provided  for  in 
the  tenth  clause  of  sec.  1949,  Gen.  Stats,  of  Nevada. 

Tax  Sale— Title  of  County,  When  Becomes  Absolute.  The  title  to 
property  bid  in  by  the  treasurer  for  the  benefit  of  the  county  and 
state  at  a  tax  sale  of  property  for  delinquent  taxes,  under  the  pro- 
visions of  sec.  40  of  the  general  revenue  act  (Stats.  1891,  p.  148),  upon 
the  expiration  of  the  right  of  redemption,  vests  absolutely  in  the 
county. 

Sales  of  County  Property— Object  of  Restrictive  Provisions  of 
Statute.  The  restrictive  provisions  of  the  statute,  requiring  sales 
of  property  belonging  to  the  county  by  the  commissioners  to  be  at 
public  auction  with  previous  notice,  were  inserted  for  the  protection 
and  benefit  of  the  general  public  and  were  intended  to  guard  against 
favoritism,  fraud  and  corruption  in  the  sale  of  public  property. 

Appeal  from  the  District  Court  of  the  State  of  Nevada, 
Lyon  county;  A.  E,  Cheney,  District  Judge,  presiding: 

Action  by  Lyon  county  against  Delia  Ross,  to  have  can- 
celed a  deed  to  property  executed  to  her  by  the  treasurer  of 
Lyon  county.  From  a  judgment  in  favor  of  plaintiff  and 
an  order  denying  a  motion  for  new  trial,  defendant  appeals. 
Affirmed. 

The  facts  sufficiently  appear  in  the  opinion. 

Alfred  Cfiartz,  for  Appellant: 

L  Sec.  1949  of  Gen.  Stats,  does  not  apply  to  land  acquired 
at  delinquent  tax  sales,  and  such  propertv  is  not  regarded 
as  other  property  of  the  county.  (Black  on  Tax  Title,  sees. 
299,  301;  Blackwell  on  Tax  Titles,  sec.  610;  Morrill  v. 
Douglass,  14  Kan.  293;  Steiner  v.  Coze,  4  Barr.  15.) 
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n.  Sec.  12,  Powers  of  Commissioners,  Laws  of  1861  of 
Nevada,  provided  that  the  real  estate  of  the  county  could 
be  sold  by  an  agent,  who  should  have  the  same  powers  as 
commissioners  appointed  to  sell  real  estate  by  the  district 
court.  Property  then  sold  under  execution  in  1861  was  the 
same  as  now,  and  if  an  officer  sold  without  advertising,  it 
did  not  void  the  sale,  but  subjected  the  officer  selling  to  a 
proper  penalty  upon  his  bond. 

III.  Sec.  37,  Revenue  Law  of  1865,  page  289,  provides 
that  no  advertisement  in  any  newspaper  of  any  notice  of 
sale  of  any  property  under  this  act  shall  be  deemed  neces- 
sary, thus  recognizing  a  material  difference  in  character  of 
property  acquired  at  delinquent  tax  sales,  and  thus  recog- 
nizing that  if  property  of  the  county  was  sold  by  any  agent 
without  advertising  that  the  deed  should  nevertheless  be 
good,  and  that  the  remedy  was  against  the  agent. 

IV.  The  county  is  estopped  by  every  principle  or  public 
policy,  and  in  equity,  from  denying  its  deed.  (Beach  on 
Corporations,  sec.  225;  Moore  v.  New  York,  73  N.  Y.  238;  8 
Wheat.  338;  Thompson  on  Corporations,  sees.  5978,  6015; 
Jenka  v.  Wright,  61  Pa.  413;  Bigelow  on  Estoppel,  461-466; 
41  Barb.  142.) 

V.  It  will  be  observed  that  the  proceeding  in  41  Barb. 
142,  supra,  was  one  in  invitum.  It  was  a  proceeding  to 
deprive  a  citizen  of  his  property  for  non-payment  of  taxes, 
wherein  the  law  is  well  known  and  well  settled  that  every 
step  requisite,  and  every  condition  precedent  to  such  sale, 
must  be  followed.  Yet  it  is  contended  in  the  case  at  bar 
that  because  Armory  Hall  lot  was  not  advertised  there  was 
no  sale.  Advertising  is  claimed  to  be  a  condition  precedent 
to  the  right  to  sell  such  land  in  Lyon  county,  and  in  New 
York  it  does  not  render  all  other  proceedings  nugatory,  and 
make  void  a  title,  although  the  proceeding  in  that  case  is 
against  the  citizen.  If  the  decisions  in  Lyon  county  and 
New  York  were  reversed,  it  would  not  be  so  surprising, 
because  there  is  better  reason  to  follow  the  modes  prescribed 
strictly  to  deprive  a  citizen  of  his  property  than  there  is  in 
selling  him  property  at  an  open  meeting  of  a  board  of  com- 
missioners. (See,  also,  55  Mich.  181;  65  111.  458;  Green's 
Brices  Ultra  Vires,  p.  608,  pp.  41,  42,  60;  Mayer  v.  Ray,  19 
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Wall,  468;  Am.  &  Eng.  Ency.  of  Law,  title  Estoppel,  p.  29; 
Am.  &  Eng.  Ency.  of  Law,  25,  p.*  714;  4  Kan.  415;  33  Pac. 
Rep.  1051;  54  Fed.  807;  21  Atl.  976;  Blood  v.  Lighty  38  Cal. 
649;  Smith  v.  RandaUy  6  Cal.  47;  Commonwealth  v.  BiUou,  3 
Pick.  224.) 

VI.  Courts  of  judicature  will  not  set  a  deed  aside  with- 
out cause,  or  for  any  slight  cause.  This  is  well  settled  law, 
and  needs  no  citation  of  authority.  Respondent's  case  rests 
upon  the  assumption  that  property  derived  from  delinquent 
tax  sales  is  to  be  dealt  with  in  the  same  manner  as  the  prop- 
erty of  the  county,  and  he  stands  upon  the  incongruous  statute 
of  1893,  which  is  an  act  supplementary  to  the  act  of  1891, 
and  is  part  and  parcel  thereof,  and  must  be  read  in  conjunc- 
tion therewith.  The  act  of  1893  contains  no  negative  words 
to  intimate  and  authorize  a  court  to  set  aside  a  deed  under 
a  sale  without  notice,  and  there  is  no  principle  of  public 
policy  which  dictates  that  its  provisions  for  notice  before 
sale  should  be  construed  as  mandatory.  The  equities  of  the 
case  are  all  in  favor  of  the  defendant.  All  the  wrongs  were 
perpetrated  by  the  plaintiff.  The  real  cestui  que  trust — the 
people  of  Lyon  county — are  protected  by  section  60  of  the 
statute  of  1891.  The  policy  of  the  law  is  to  make  secure 
deeds  of  property  sold  at  tax,  judicial  and  official  sales.  The 
county  has  received  all  it  is  entitled  to. 

F,  M,  Huffaker,  for  Respondent: 

I.  It  is  settled  law  in  this  state  that "  boards  of  county 
commissioners  are  inferior  tribunals  of  special  and  limited 
jurisdiction,  and  their  action  must  affirmatively  appear  to  be 
in  conformity  with  some  provision  of  law  giving  them  power, 
or  it  will  be  without  authority."  {State  v.  C  P,  R.  R,  Co., 
9  Nev.  89,  and  cases  cited.) 

II.  "It  is  well  settled  that  a  board  of  county  commis- 
sioners is  a  body  possessing  but  limited  and  special  powers; 
that  when  its  power  or  authority  to  do  any  particular  thing 
is  questioned,  the  record  must  show  affirmatively  all  the 
facts  necessary  to  give  it  authority  to  perform  the  act  com- 
plained of;  and  that  when  this  is  not  the  case,  the  presump- 
tion is  against  its  jurisdiction."  {Godchaux  v.  Carpenter,  19 
Nev.  418,  and  cases  cited.) 
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III.  The  inquiry  here  being  as  to  the  power  of  the  com- 
miBsioners  and  treasurer  of  Lyon  county  to  dispose  of  county 
property,  it  follows,  as  a  necessary  postulate,  that  property 
of  a  county  can  be  disposed  of  only  as  the  statute  directs; 
that  neither  commissioners  nor  treasurer,  in  this  regard,  can 
act  outside  of  the  statute  and  bind  the  county.  Subdivision 
first  of  section  1949,  Gen.  Stats.,  and  subdivision  tenth  of 
the  same  section,  limit  the  authority  of  commissioners  over 
county  property  as  follows:  First — "  To  make  orders  respect- 
ing the  property  of  the  county,  in  conformity  with  any  law 
of  this  state,  etc."  Tenth — "  To  sell  at  public  auction,  at 
the  court  house  of  said  county,  after  at  least  thirty  days  pre- 
vious public  notice,  etc." 

IV.  Counsel  for  defendant  admits,  as  the  record  shows, 
that  the  treasurer  of  Lyon  county,  on  the  3d  day  of  Septem- 
ber, 1894,  was  in  possession  of  a  deed  to  this  property  of  an 
assessed  value  of  more  than  one  hundred  dollars,  and  that 
all  the  proceedings  leading  up  to  this  deed  to  the  treasurer 
were  regular,  and  that  no  notice  of  the  sale  was  posted  or 
published  by  any  one,  or  directed  to  be.  In  fact  the  record 
shows  that  none  could  have  been,  as  the  board  attempted  to 
make  the  order  on  the  3d  of  September,  1894,  and  the  treas- 
urer attempted  to  convey  it  to  the  appellant  on  the  4th  day 
of  September,  1894,  so  that  no  law*  was  complied  with  by 
these  officers  of  Lyon  county  in  disposing  of  this  property; 
consequently  the  appellant,  Delia  Ross,  by  her  purchase, 
acquired  no  right  to  the  property  in  controversy, 

V.  When  county  officers  undertake  to  exercise  powers, 
the  mode  or  manner  of  their  procedure  must  be  as  prescribed 
by  law.  If  they  attempt  to  exercise  any  power  otherwise 
than  as  prescribed  by  law,  their  action  is  absolutely  void. 
{Sadler  v.  Eureka  Co,,  15  Nev.  42;  State  v.  Washoe  Co.,  6 
Nev.  104.) 

VI.  The  mode  of  procedure  in  selling  county  property  is 
prescribed  to  be  at  public  auction,  after  notice  given  by  pub- 
lication for  thirty  days,  if  over  an  assessed  valuation  of  one 
hundred  dollars;  if  less,  may  be  sold  by  the  treasurer,  upon 
an  order  therefor  by  the  county  commissioners,  after  posting 
notice  for  twenty  days.  No  such  order  was  made.  The 
order  of  July  3,  1894,  is  not  for  the  treasurer  to  sell,  but  to 
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convey  by  deed.  An  order  without  any  authority  of  law, 
consequently  the  treasurer  had  no  authority  to  execute  the 
deed  of  September  4,  1894,  under  which  appellant  claims; 
therefore,  the  trial  court  is  correct  in  finding  that  this  prop- 
erty was  never  sold  to  the  appellant;  therefore  the  deed  in 
her  possession  is  ineffectual  to  pass  the  title  of  L^on  county. 

VII.  This  procedure  of  the  board  of  county  commis- 
sioners and  treasurer  of  Lyon  county,  being  without  author- 
ity of  law,  does  not  bind  Lyon  county.  As  said  in  Jones, 
vol.  1,  The  Law  of  Evidence,  sec.  257:  "While  individuals 
are  liable  to  the  extent  of  the  power  they  have  apparently 
given  to  their  agents,  the  government  or  municipalities  are 
liable  only  to  the  extent  of  the  power  actiuilly  conferred;  and 
all  persons  must  take  notice  of  the  extent  of  the  authority 
of  those  acting  in  an  official  capacity."  And  as  supporting 
the  text  the  following  authorities  are  cited:  The  Floyd 
Acceptance^  7  Wall.  666;  Clarlc  v.  Des  Moines,  19  Iowa,  199; 
Pierce  v.  United  States,  1  Ct.  of  CI.  270;  Grant  v.  United 
States,  5  Ct.  of  CI.  71;  State  v.  Hayes,  52  Mo.  578;  Mayor  v. 
Reynolds,  26  Md.  1;  Delafield  v.  State,  26  Wend.  238;  Beach 
Pub.  Corp.  sec.  242;  Dill.  Mun.  Corp.  sec.  447;  Inskeep  v. 
Leeony,  1  N.  J.  L.  112;  United  States  v.  Orosmayer,  9  Wall. 
75;  Anderson  v.  Roberts,  18  Johns.  528;  Crocker  v.  Belanger, 
6  Wis.  668. 

VIII.  In  whatever  form  the  question  has  arisen,  the 
unvarying  decision  of  the  courts  has  been  that  county  oflfi- 
cials  must  not  only  exercise  a  power  expressly  given  by 
statute,  but,  also,  that  such  exercise  must  be  in  the  manner 
expressed  in  the  statute.  That  where,  as  by  our  statute,  they 
are  required,  in  selling  county  property,  to  notice  such  sale 
and  sell  at  public  auction,  at  the  court  house,  these  are  con- 
ditions precedent  to  a  valid  sale,  and  that  any  conveyance 
of  county  property,  without  every  one  of  these  conditions 
having  been  strictly  complied  with,  is  void,  ah  initio,  vesting 
no  title  in  the  grantee;  in  which  case  the  county  can  call 
upon  the  court,  in  the  exercise  of  its  equity  jurisdiction,  to 
decree  a  cancelation  of  such  a  conveyance. 

IX.  The  publishing  or  posting  of  a  notice  of  sale  of  county 
property,  according  to  its  assessed  value,  the  sale  to  be  at  pub- 
lic auction,  and  at  the  county  court  house,  being  conditions 
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precedent,  must  be  in  each  particular  complied  with,  or  there 
is  no  sale,  as  the  trial  court  finds.  {V.  &  T,  R,  R,  Co,  v. 
Lyon  Co.y  6  Nev.  68;  Soderberg  v,  Crockett,  17  Nev.  409;  Peo- 
ple V.  San  Francisco,  21  Cal.  668;  San  Diego  Water  Co.  v.  City 
of  San  Diegoy  59  Cal.  517;  Hawkins  v.  Carroll  Co,,  50.  Miss. 
735.) 

X.  These  requirements  of  our  statute,  that  the  sale  should 
be  upon  notice,  at  public  auction  at  the  court  house,  are 
mandatory  upon  the  county  officers.  ( Winn  v.  Shaw,  87 
Cal.  631;  Maxwell  v.  Board  of  Stanielavs  Co,,  53  Cal.  389; 
People  V.  Super,  San  Francisco,  36  Cal.  595.)  And  the  county 
is  the  proper  party,  plaintiff,  to  have  this  deed  decreed  void. 
(People  V.  Meyers,  15  Cal.  33.) 

XI.  Under  what  law  of  this  state,  or  by  what  principle, 
does  counsel  claim  that  it  makes  any  difference,  as  to  the 
law  governing  the  disposition  of  county  property,  how  the 
county  acquires  the  title?  The  language  of  our  statute  is: 
"  To  sell  at  public  auction,  at  the  court  house  of  said  county, 
after  at  least  thirty  days'  notice,  *  *  •  and  cause  to  be 
conveyed  any  property  belonging  to  the  county,  etc."  (Gen. 
Stats,  sec.  1949,  subdiv.  10.)  This  is  a  limitation  attached 
to  the  power  of  the  board  to  dispose  of  county  property, 
without  reference  to  the  source  of  the  title,  which  is  in  per- 
fect harmony  with  the  provisions  of  section  55  of  the  revenue 
act  of  1891,  and  modified  by  the  supplementary  act  of  1893, 
to  the  extent,  only,  of  authorizing  the  board  to  direct  the 
treasurer  to  sell  property  of  a  less  assessed  valuation  than 
one  hundred  dollars.  Without  which,  all  county  property 
would  have  to  be  sold,  as  provided  in  the  general  grant  of 
power,  which,  having  a  limitation  as  to  the  mode  of  pro- 
cedure coupled  with  the  power,  is  of  the  substance  of  the 
grant  and  jurisdictional. 

XII.  The  power  to  sell  does  not  attach  to  a  trust,  without 
authority  expressed  in  the  instrument  cre&ting  the  trust. 
And  whatever  the  power,  all  the  conditions  attached  thereto, 
by  its  creation,  must  be  complied  with  strictly,  "however 
unimportant  they  may  seem,"  {Pettis  Co,  v.  Gibson,  73  Mo. 
502;  BakeweU  v.  Ogden,  2  Bush  (Ky.)  365;  Hall  v.  Lownie, 
45  111.  493;  Little  v.  Bennett,  5  Johns.  Eq.  (N.  C.)  156; 
Yankee  v.  Thompson,  51  Mo.  284;  Rice  v,  Tavemier,  8  Minn. 
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248;  Jaquea  v.  Todd,  3  Wend.  83;  Richardson  v.  Crooker^  7 
Gray  (Mass.)  190;  Hancock  v.  Whyback,  66  Mo.  672.) 

By  the  Court,  Massey,  J.: 

The  respondent  instituted  this  action,  in  the  district  court 
of  Lyon  county,  to  have  canceled  a  deed  to  certain  property 
described  in  the  complaint,  executed  by  the  treasurer  of  Lyon 
county  to  the  appellant.  From  a  judgment  in  favor  of  the 
respondent  and  an  order  denying  appellant's  motion  for  a 
new  trial,  this  appeal  has  been  taken. 

The  undisputed  and  material  facts  appearing  in  the  record 
are  that  on  and  prior  to  the  3d  day  of  September,  1894,  the 
respondent  was  the  owner  and  in  the  possession  of  the  said 
property,  situate  in  Lyon  county;  that  said  property  was 
regularly  sold  for  taxes  for  the  year  of  1893,  at  delinquent 
tax  sale  in  January,  1894;  that  the  same  was  regularly  bid 
in  for  Lyon  county;  that  said  property  was  not  redeemed 
from  said  sale  and  the  proper  conveyance  therefor  was  made 
to  the  treasurer  of  said  county  as  provided  for  by  the  rev- 
enue laws;  that  the  assessed  value  of  said  property  for  the 
year  1893  was  $1500;  that  on  the  3d  day  of  September,  1894, 
the  board  of  county  commissioners  of  Lyon  county,  by  an 
order  entered  of  record,  directed  the  treasurer  of  said  county 
to  convey  said  property  by  deed  to  the  appellant  for  the  sum 
of  the  delinquent  taxes  and  costs;  that  on  the  4th  day  of 
September,  1894,  the  said  treasurer,  under  and  by  virtue  of 
said  order,  and  in  consideration  of  the  sum  of  |42  72,  the 
same  being  the  amount  of  delinquent  taxes  and  costs*  made, 
executed  and  delivered  to  the  appellant  the  deed  mentioned 
in  the  complaint  for  the  said  property;  that  the  said  last 
named  sale  was  not  made  at  public  auction,  nor  was  any 
notice  given  of  such  or  any  sale  thereof,  and  that  the  appel- 
lant has  since  paid  to  the  respondent  all  taxes  levied  against 
said  property. 

Upon  these  facts,  Xhe  district  court  held  that  the  deed  of 
the  treasurer  to  the  appellant  was  executed  and  delivered 
without  authority  of  law,  the  same  did  not  divest  the 
respondent  of  its  title  to  said  property,  did  not  convey  to 
the  appellant  any  right,  title  or  interest  therein  and  was 
void.     Was  the  sale  and  conveyance,  under  the  facts  stated. 
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authorized  by  law?  This  is  the  only  question  to  be  deter- 
mined. 

The  act  to  create  a  board  of  county  commissioners  in  the 
several  counties  of  this  state,  and  to  define  their  duties  and 
powers,  provides  that  such  "  board  of  county  commissioners 
shall  have  power  and  jurisdiction  in  their  respective  coun- 
ties: *  *  *  Tenth — To  sell  at  public  auction  at  the  court 
house  of  said  county,  after  at  least  thirty  days  previous 
notice  (in  the  same  manner  as  required  by  law  for  the  sale 
of  like  property  on  execution),  and  cause  to  be  conveyed 
any  property  belonging  to  the  county,  appropriating  the 
proceeds  of  such  sale  to  the  use  of  the  same."  *  *  *  (Gen. 
Stats.  Nev.  sec.  1949.) 

Section  40  of  the  act  to  provide  revenue  for  the  support  of 
the  state  government,  approved  March  23,  1891,  provides,  in 
effect,  that  at  the  sale  of  property  for  delinquent  taxes,  if 
no  one  else  shall  bid  upon  any  piece  of  land,  the  treasurer 
shall  bid  the  same  in  for  the  benefit  of  the  county  and  state, 
and  file  a  certificate  thereof  with  the  county  recorder;  and 
the  same  shall  be  subject  to  redemption  from  such  treasurer 
the  same  as  from  a  private  purchaser;  and  if  not  redeemed, 
the  title  thereto  shall  vest  in  the  county  for  the  benefit  of 
the  county  and  state,  and  may  be  disposed  of  as  provided 
by  law.     (Stats,  of  Nev.  1891,  p.  148.) 

Section  55  of  the  same  act  requires  the  treasurers  of  the 
several  countiesof  this  state  to  attend  all  sales  of  property 
for  delinquent  taxes,  and  in  case  there  shall  be  no  bidders 
for  any  parcel  of  property  offered  for  sale,  then  such  treas- 
urers may  bid  for  and  buy  in  such  property;  and  such  treas- 
urers shall  take  such  certificates  of  sale  or  deeds  for  such 
property,  and  such  treasurers,  and  their  successors  in  office, 
shall  hold  such  property  in  trust  for  the  use  and  benefit  of  the 
state  and  counties  and  any  officers  having  fees  due  them,  sub- 
ject to  redemption  as  provided  by  law.  In  case  such  prop- 
erty is  not  redeemed,  the  officer  who  made  the  sale  is  required 
to  execute  the  proper  deed  for  such  property  to  the  treas- 
urers, in  trust  as  aforesaid,  and  such  treasurers  are  required 
to  hold  such  property  until  sold,  when  upon  an  order  entered 
upon  a  record  of  the  proceedings  of  the  board  of  county  com- 
missioners, such  treasurers,  or  their  successors  in  office,  for 
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the  consideration  mentioned  in  such  order,  shall  make  and 
deliver,  upon  the  payment  of  such  consideration,  an  absolute 
deed  to  the  purchaser  of  said  property,  discharged  of  any 
trust.     (Stats,  of  Nev.  1891,  pp.  155,  156.) 

An  act  supplementary  to  the  last  named  act,  approved 
March  6,  1893, provides:  "Whenever  the  time  allowed  by 
law  for  redemption  of  any  property  sold  to  any  county 
treasurer  for  delinquent  taxes  under  the  provisions  of  section 
55  of  the  act  to  which  this  act  is  supplementary,  shall  have 
expired,  and  the  treasurer  shall  have  come  into  possession  of 
a  deed  to  any  property  of  an  assessed  value  of  less  than 
one  hundred  dollars,  the  board  of  county  commissioners  of 
such  county  may,  by  an  order  entered  upon  the  record  of  the 
proceedings  of  said  board,  direct  the  treasurer,  or  his  suc- 
cessor in  office,  to  sell  such  property,  and  the  proceeds  of  such 
sale  shall  be  applied  as  now  provided  by  law;  provided^  that 
notice  of  such  sale  shall  be  posted  in  at  least  three  public 
places  in  the  county,  including  one  at  the  court  house  and 
one  on  the  property  for  a  period  of  not  less  than  twenty 
days  prior  to  the  day  of  sale,  and  no  newspaper  publication 
shall  be  required  in  any  case  where  the  assessed  valuation  of 
the  property  to  be  sold  is  less  than  one  hundred  dollars." 
(Stats,  of  Nev.  1893,  p.  106.) 

The  above  are  the  only  provisions  of  statutory  law  that 
can,  in  any  manner,  affect  the  question  to  be  decided,  and  as 
it  appears  from  the  record  that  the  assessed  value  of  the 
property  in  controversy  is  more  than  one  hundred  dollars, 
the  supplementary  act  of  1893  above  cited  cannot  be  applied 
to  the  case.  If,  however,  the  contention  of  appellant's  coun- 
sel is  correct  to  the  effect  that  the  consideration  named  in  the 
deed  is  the  value  to  be  taken  and  considered  under  the  pro- 
visions of  the  act  of  1893,  then  must  the  sale  under  the  facts 
be  held  void  for  the  want  of  the  notice  required  under  the 
provisions  of  said  act. 

Under  the  provisions  of  section  40,  Stats.  1891,  above  cited, 
the  title  to  the  property  in  controversy  vested  in  Lyon  county 
before  the  alleged  sale  and  the  execution  of  the  treasurer's 
deed.  The  county  became  the  legal  owner  thereof,  at  the 
time  the  right  of  redemption  expired,  for  the  benefit  of  the 
county  and  state,  under  the  express  provision  of  said  section 
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40.  The  only  authority  to  sell  such  property,  where  the 
assessed  value  thereof  is  one  hundred  dollars  or  more,  is 
found  in  section  1949,  Gen.  Stats.,  above  cited,  whereby  the 
board  of  county  commissioners  is  empowered  to  sell  at  pub- 
lic auction,  after  notice,  any  property  belonging  to  the  county. 
Section  56  of  the  revenue  act,  above  cited,  is  not  in  conflict 
with  said  section  1949,  neither  does  it  confer  authority  upon 
any  person  to  sell,  except  by  strained  inference.  The  evi- 
dent purpose  of  said  section  55  was  to  provide  a  mode,  after 
sale  under  section  1949  had  been  made,  of  conveying  the 
county's  title  to  such  lands. 

The  order  required  by  said  section  55  to  be  entered  upon 
the  record  of  the  proceedings  of  the  board  is  hardly  more 
than  an  official  declaration  that  such  property  has  been  sold 
by  the  proper  authorities,  and  the  conveyance  directed  to  be 
made  thereunder  is  a  method  adopted  by  the  legislature  of 
divesting  the  county  of  its  title.  It  is  well  settled  that 
boards  of  county  commissioners,  being  of  statutory  and 
limited  jurisdiction,  cannot  act,  except  where  authority  is 
given  by  express  provisions  of  the  statute.  If,  therefore,  the 
board  of  county  commissioners  is  authorized  under  section 
1949  to  sell  said  property,  and  if  the  method  or  manner  of 
such  sale  is  prescribed  by  such  section,  then  such  sale  to  be 
valid  must,  in  all  respects,  strictly  comply  with  the  method 
or  manner  prescribed.  This  court,  in  discussing  the  pro- 
visions of  section  1949,  say:  "The  powers  of  commissioners 
and  the  mode  of  exercising  them,  being  derived  from  the 
statute,  must  necessarily  depend  upon  its  true  construction. 
The  restrictive  provisions  of  the  statute  were  evidently 
inserted  for  the  protection  and  benefit  of  the  public,  and 
were  intended  to  guard  against  favoritism,  extravagance  or 
corruption  in  the  letting  of  contracts  for  any  public  work. 
When  the  commissioners  act  under  such  authority,  they  must 
strictly  follow  all  the  conditions  under  which  the  authority  is 
given.  The  law  is  well  settled  that  county  commissioners 
can  only  exercise  such  powers  as  are  especially  granted,  or 
as  may  be  necessarily  incidental  for  the  purpose  of  carry- 
ing such  powers  into  effect;  and  when  the  law  prescribes  the 
mode  which  they  must  pursue^  in  the  exercise  of  these  powers  it 
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excludes  all  other  modes  of  procedure"  {Sadler  v.  The  Board 
of  County  Commissioners  of  Eureka  Co.,  15  Nev.  42.) 

The  above  rule  was  announced  by  this  court  in  construing 
that  clause  of  said  section  1949  authorizing  the  board  of 
county  commissioners  to  erect  a  court  house,  jail,  and  other 
public  buildings,  and  prescribing  a  method  of  letting  a 
contract  therefor.  Counsel  for  appellant  contends  that  the 
provisions  above  cited  relating  to  the  sale  of  property 
acquired  by  the  county,  as  was  the  property  in  controversy 
acquired,  are  merely  directory  and  not  mandatory  for  the 
reason  that  no  negative  language  is  used  therein  excluding 
all  other  manners  of  sale.  That  clause  o(  said  section  1949 
construed  by  the  supreme  court  in  the  case  of  Sadler  v.  The 
Commissioners,  supra,  is  similar  in  all  respects  to  the  tenth 
clause  of  said  section  1949  authorizing  the  commissioners  to 
sell  any  property  belonging  to  the  county  and  prescribing 
the  mode  of  such  sale.  The  court,  in  the  case  cited,  did  not 
base  its  reason  for  holding  the  statute  mandatory,  as  con- 
tended for  by  appellant's  counsel,  but  gave  as  a  reason  there- 
for the  protection  and  benefit  of  the  public  and  as  a  guard 
against  favoritism  and  extravagance  and  corruption.  Apply- 
ing the  same  reason  to  the  case  at  bar,  we  may  well  say  that 
the  restrictive  provisions  of  the  statute,  requiring  sales  of 
property  belonging  to  the  county  by  the  commissioners  to 
be  at  public  auction  with  previous  notice,  were  inserted  for 
the  protection  and  benefit  of  the  public  and  were  intended 
to  guard  against  favoritism,  fraud  and  corruption  in  the  sale 
of  public  property.  To  hold  otherwise  would  open  the  door 
to  gross  frauds  in  the  sale  of  public  property — would  be  a 
grant  of  authority  to  commissioners  to  privately  sell  to  fav- 
orites at  a  grossly  inadequate  consideration  public  property, 
and  would  enable  the  purchaser  and  beneficiary  of  such  sale, 
under  an  order  entered  upon  the  record  of  the  proceedings 
of  the  board  at  the  closing  hour  of  a  session  thereof,  to  hold 
and  enjoy  such  property. 

Counsel  for  appellant  also  contends  that  when  the  county 
received  from  the  sale  of  the  property  the  taxes  and  costs 
due,  it  received  every  dollar  to  which  it  was  entitled,  as  it  is 
the  policy  of  our  law  that  one  piece  of  property  shall  not  be 
made  to  bear  burdens  more  onerous  than  another.    That  is 
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true  as  a  matter  of  taxation,  but  it  is  evident  that  our  legis- 
lature never  intended  that  this  rule  should  be  applied  to  a 
sale  of  property  acquired  as  was  the  property  in  controversy. 
By  the  express  provisions  of  section  59  of  the  revenue  act  of 
1891,  above  cited,  the  treasurer  is  required  to  pay  into  the 
general  fund  of  the  county  any  balance  arising  from  the  sale 
of  such  property  and  remaining  in  his  hands  after  the  pay- 
ment of  taxes  and  costs.  This  provision  clearly  indicates 
that  it  is  the  policy  of  our  law  that  in  making  such  sales  the 
property  shall  be  sold  for  its  full  value.  The  provisions  of 
section  1949,  requiring  the  sale  to  be  made  at  public  auction, 
and  with  notice,  is  evidence  of  the  same  policy.  The  last 
clause  in  section  58  of  the  revenue  act  of  1891  is  also  evi- 
dence of  the  same  policy. 

The  discussion  of  counsel  for  appellant,  whereby  he  seeks 
to  sustain  his  contention  by  citing  the  general  rules  govern- 
ing the  powers,  duties  and  liabilities  of  trustees,  is  not  per- 
tinent. In  this  case  the  trust  is  created  by  statute,  and  the 
powers  and  duties  and  liabilities  thereunder  are  well  defined 
by  statute.  Neither  is  the  discussion  as  to  the  fairness  of  the 
transaction  pertinent  nor  are  we  required  to  go  to  the  deci- 
sions of  other  states  to  ascertain  what  construction  shall  be 
placed  upon  these  statutory  provisions,  when  we  have  the 
rule  so  well  defined  in  the  case  of  Sadler  v.  The  Commia- 
mmerSj  supra. 

We  must  therefore  hold  that  the  sale  of  property,  acquired 
by  the  county,  under  existing  tax  laws,  the  assessed  value 
whereof  is  one  hundred  dollars  or  more,  can  be  made  only 
by  the  board  of  county  commissioners  at  public  auction  and 
after  previous  notice;  that  authority  for  such  sale  is  found 
under  the  provisions  of  the  tenth  clause  of  the  General  Stat- 
utes of  Nevada,  sec.  1949,  and  the  mode  prescribed  in  making 
such  sales  excludes  all  other  modes,  and  must  be  strictly 
pursued;  that  a  sale  of  such  property  at  private  sale  without 
previous  notice  is  void. 

The  judgment  will  therefore  be  affirmed. 
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[No.  1504.] 

J.  W.  PALMER,   Appellant,  i;.  ELIZA   CULVERWELL, 
Respondent. 

Pbacticb  on  Appeal— Conflicting  Evidence.  Where  there  is  a  substan- 
tial conflict  in  the  evidence  on  the  material  issues,  it  is  well  settled 
that  the  supreme  court  will  not  disturb  the  decision  of  the  trial 
court  if  there  is  substantial  evidence  to  support  it. 

Idem— Evidence  Not  Objected  to  at  Trial.  An  assignment  of  error, 
that  the  trial  court  erred  in  admitting  certain  evidence,  will  be  dis- 
regarded when  no  objection  is  made  and  no  exception  taken  to  it  at 
the  trial. 

Appeal  from  the  District  Court  of  the  State  of  Nevada, 
Lincoln  county;  G.  F,  Talbot^  District  Judge: 

Suit  by  J.  W.  Palmer  against  Eliza  Culverwell,  to  recover 
damages  for  willfully  and  maliciously  obstructing  plaintiff's 
rights  in  light  and  air.  From  a  judgment  in  favor  of  the 
defendant  and  an  order  denying  a  new  trial,  plaintiff  appeals. 
AflSrmed. 

The  facts  sufficiently  appear  in  the  opinion. 
F.  R.  McNameCy  for  Appellant. 
Benjamin  Saunders,  for  Respondent. 

By  the  Court,  Bonnifield,  J.: 

This  action  was  brought  in  justice's  court  to  recover  dam- 
ages from  the  defendant  for  unlawfully  and  maliciously 
erecting  a  board  fence  so  near  plaintiff's  building  in  the  town 
of  Delamar  as  to  render  it  unfit  for  occupation  by  reason  of 
obstructing  the  plaintiff's  light  and  air,  as  it  is  alleged  in  the 
complaint. 

The  material  allegations  of  the  complaint  are  denied  in 
the  answer,  and  it  is  alleged  that  the  building  of  plaintiff 
extends  over  on  defendant's  lot  a  distance  of  one  foot.  The 
justice  of  the  peace  certified  the  case  to  the  district  court  for 
trial.  The  trial  court  gave  defendant  judgment  for  her  costs 
of  suit.  This  appeal  is  taken  from  said  judgment  and  order 
of  the  court  denying  plaintiff's  motion  for  new  trial.  The 
motion  was  made  on  the  ground  of  the  insufficiency  of  the 
evidence  to  justify  the  decision,  and  that  the  same  is  against 
law.     Second — Errors  in  law  occurring  at  the  trial,  etc. 
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There  is  a  substantial  conflict  in  the  evidence  on  the 
material  issues,  and  in  such  case  the  rule  is  well  settled  that 
this  court  will  not  disturb  the  decision  of  the  trial  court  if 
there  is  substantial  evidence  to  support  it. 

Counsel  for  appellant  argues  that  the  court  erred  in  admit- 
ting certain  evidence,  but  no  objection  was  made  and  no 
exception  taken  to  the  admission  at  the  trial,  therefore  his 
assignment  of  error  will  be  disregarded.  ' 

The  judgment  and  order  appealed  from  are  affirmed. 


[No.  1607.] 

THE  STATE  OF  NEVADA,  ex  rel.  F.  M.  HUFFAKER, 
Petitioner,  v.  Colonel  J.  J.  CROSBY,  Colonel  E.  D. 
BOYLE,  Lieutenant-Colonel  J.  A.  CONBOIE,  Lieu- 
tenant-Colonel J.  H.  KINKEAD,  Major  E.  B.  HAR- 
RIS, Captain  W.  C.  MORRISON,  Captain  D.  M.  RYAN 
AND  Colonel  F.  C.  LORD,  Judge-Advocate,  Composing 
AND  AS  A  General  Court-Martial  op  the  Nevada 
National  Guard  under  Special  Orders  No.  4,  Adju- 
tant-General's Office,  Carson  City,  July  13,  1897, 
Defendants. 

COHBTITUTIONAL    LaW— CoUBT-MaRTIAL— RlQHT    OF    ACCUSBO    TO    COUKSBL. 

The  provisions  of  section  8  of  article  1  of  the  state  constitution, 
which  provides  among  other  things  that,  "in  any  trial  in  any  court 
whatever,  the  party  accused  shall  be  allowed  to  appear  and  defend 
in  person,  and  with  counsel,  as  in  civil  cases,'*  guarantees  to  a  per- 
son prosecuted  for  an  offense  before  a  court-martial,  organized 
under  the  laws  of  this  state,  the  right  to  defend  with  counsel. 

Attob5KY8-at-Law — Only  Licensed  Attorneys  Authorized  to  Appear 
Before  Court-Martial.  The  provisions  of  the  act  relative  to 
attorneys  and  counselors-at-law  (Gen.  Btats.  2529,  et  seq.)^  which 
forbids,  under  penalty,  any  person  to  practice  law  in  any  court  in 
this  state,  except  justice's,  recorder's  or  municipal  courts,  without 
having  received  a  license  as  attorney  or  counselor,  as  required  by 
said  act,  clearly  limits  the  right  of  appearing  as  an  attorney  before 
courts-martial  to  those  who  have  obtained  the  required  license. 

Idem— Power  of  Courts-Martial  to  Suspend  for  Contempt— Remedy. 
A  court-martial,  or  any  other  court,  other  than  the  supreme  court, 
has  no  power  to  suspend  a  licensed  attorney  in  the  exercise  of  his 
rights  for  any  cause  and  for  any  length  of  time.  If  an  attorney's 
previous  conduct  was  contemptuous,  our  statutes  provide  an  ample 
penalty  for  it,  which  a  court-martial  can  avail  itself  of. 
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Mandamus— Remedy  to  Enfobcb  Right  of  Attobney  to  Appear  as 
Counsel.  Mandamus  is  the  proper  remedy,  under  the  provisions  of 
Gen.  Stats,  sees.  3469-3470,  authorizing  the  issuance  of  the  writ  of 
mandate  "  by  any  court  in  this  state,  except  a  justice's,  to  any  infe- 
rior tribunal  »  »  »  to  compel  the  admission  of  a  party  to  the  use 
and  enjoyment  of  a  right  •  •  •  to  which  he  is  entitled,  and  from 
which  he  is  unlawfu'ily  precluded  by  such  inferior  tribunal,  •  »  » 
in  all  cases  where  there  is  not  a  plain,  speedy  and  adequate  remedy 
in  the  ordinary  course  of  law,"  to  enforce  the  right  of  a  licensed 
attorney,  to  appear  for  his  client,  who  is  being  prosecuted  for  an 
offense  before  a  court-martial. 

Original  proceeding.  Application  by  the  State,  on  the 
relation  of  F.  M.  Huffaker,  for  a  writ  of  mandamtis  to  compel 
Colonel  J.  J.  Crosby  and  others,  constituting  a  court-martial, 
to  allow  relator  to  appear  as  attorney  for  N.  I.  Morgan, 
charged  with  violating  the  articles  of  war.     Writ  issued. 

The  facts  sufficiently  appear  in  the  opinion. 

F.  M,  Huffaker y  in  pro.  per.,  for  Petitioner: 

I.  Upon  the  allegations  of  the  petition,  mandamus  is  the 
proper  remedy,  under  section  3469,  General  Statutes.  Under 
this  section  a  court-martial  is  included.  It  is  also  a  court 
within  the  meaning  of  the  state  constitution. 

II.  Section  8  of  article  I  declares:  "No  person  shall  be 
tried  for  a  capital  or  other  infamous  crime  (except  in  cases 
of  impeachment,  and  in  cases  of  the  militia  when  in  active 
service,  and  the  land  and  naval  forces  in  time  of  war,  or 
which  this  state  may  keep  in  time  of  peace,  with  the  consent 
of  congress,  and  in  cases  of  petit  larceny,  under  the  regula- 
tion of  the  legislature),  except  on  presentment  or  indictment 
of  a  grand  jury,  and  in  any  trial,  in  any  court  whatever^  the 
party  accused  shall  be  allowed  to  appear  and  defend  in  per- 
son and  with  counsel  in  civil  action."  Under  this  provision 
a  party  has  the  right  to  select  his  own  counsel;  and  for  a 
court  to  refuse  such  counsel  the  right  to  appear  and  defend, 
would  be  to  unlawfully  deprive  such  counsel  of  a  legal  right, 
by  virtue  of  his  office  as  an  attorney-at-law.  A  court-martial 
is  a  tribunal  that  must  proceed  according  to  the  course  of 
the  common  law.  (3  Greenleaf  Ev.  sec.  469;  Simmons  on 
Court-Martial,  5th  Ed.,  304,  343,  sees.  811,  913;  McCourt  on 
Court-Martial,  99;  In  re  Smith,  10  Wend.  449.) 

III.  This  question  came  before  the  Court  of  Appeals  of 
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New  York,  where  the  clause  of  the  New  York  constitution^-— 
of  which  ours  is  an  identical  copy — was  construed  by  Church, 
Ch.  J.,  who  says:  ''The  question  presented  in  this  case  is 
whether  a  person  prosecuted  for  an  offense  before  a  court- 
martial,  organized  under  the  laws  of  this  state,  can  demand, 
as  a  constitutional  right,  that  he  be  allowed  to  defend  with 
counsel,  or  whether  this  privilege  is  a  matter  of  favor  and 
discretion."  Then,  after  quoting  this  identical  clause  of  the 
constitution,  continues:  "The  language  of  the  provision  in 
question  is  very  broad  and  comprehensive.  No  words  in  the 
English  language  could  have  been  selected  of  more  general 
or  sweeping  significance.  '  In  any  trial  in  any  court  what- 
ever,' is  certainly  comprehensive  enough  to  embrace  these 
tribunals,  unless  we  are  prepared  to  say  they  are  not  courts 
of  any  kind,  or  unless  we  can  find  that  the  language  is 
restricted  or  limited  by  the  context  or  other  provisions." 
And  concludes  with:  "Whatever  the  accused  can  say  or  do 
in  his  defense,  he  may  say  or  do  by  counsel.  This  will  secure 
the  right  without  materially  affecting  the  existing  practice 
in  other  respects.  Nor  does  it  detract  from  the  force  of  this 
clause  that  congress  may  exercise  jurisdiction  over  the  sub- 
ject. It  is  sufficient  that  this  court  was  organized  under  the 
laws  of  the  state,  and  is  subject  to  the  provision  of  the  state 
constitution."  {People,  ex  rel.  Oarling,  v.  Van  AUen  et  al.,  55 
N.  Y.  33,  35,  38,  41.) 

IV.  And  so  of  this  court-martial.  It  exists  under  and  in 
subordination  to  our  state  constitution,  and  cannot,  under 
section  11,  article  I,  assume  to  disregard  any  of  the  provi- 
sions thereof.  Said  section  11  says:  "The  military  shall  be 
subordinate  to  the  civil  power."  Under  which  the  civil  will 
see  to  it  that  the  military  keep  within  the  law,  and  abridge 
not  the  privilege  of  any  citizen.  Says  Blackstone:  "The 
necessity  of  order  and  discipline  in  our  army  is  the  only 
thing  which  can  give  it  countenance;  and  therefore  it  ought 
not  to  be  permitted  in  time  of  peace,  when  the  king's  courts 
are  open  for  all  persons  to  receive  justice  according  to  the 
law  of  the  land."     (1  Black.  413.) 

V.  The  license  issued  by  this  court  to  petitioner  says: 
"As  attorney  and  counselor  in  all  the  courts  of  this  state.'' 
As  we  have  seen,  a  court-martial  being  a  court  of  this  state, 
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the  writ  of  mandate  should  be  made  absolute,  and  defend- 
ant compelled  to  permit  petitioner  to  defend  Lieutenant 
Morgan,  accused  of  "  mutiny,"  before  it,  an  offense  affecting 
the  character  and  liberty,  aye!  the  life  of  the  accused  under 
the  articles  of  war,  under  which  the  accusation  is  laid,  which 
declare  that  any  person  found  guilty  of  "  mutiny  "  "  shall 
suffer  death,  or  such  other  punishment  as  a  court-martial 
may  direct."  (U.  S.  Gen.  Stats,  sec.  1342,  Articles  of  War, 
22,  23.) 

VI.  This  a  criminal  action,  under  the  charges  and  speci- 
fications lodged  against  Lieutenant  Morgan,  in  which  case 
he  is  entitled  to  be  represented  by  counsel,  and  no  court  can 
deprive  him  or  his  counsel  of  the  right  to  be  heard  on  the 
trial.  (Gen.  Stats.  3910.)  This  provision  of  our  statute  is 
in  consonance  with  the  constitution  under  which  it  was 
passed.  The  idea  that  a  court-martial,  in  time  of  peace,  is 
above  the  civil  power,  and  a  law  unto  itself,  is  absurd.  This 
court-martial  seems  to  claim  the  right  to  refuse  to  allow  an 
attorney-at-law  to  defend  an  accused  under  the  "  laws  and 
usages  of  war";  but,  say  the  United  States  Supreme  Court: 
"  When  peace  prevails,  and  the  authority  of  the  government 
is  undisputed,  there  is  no  difficulty  in  preserving  the  safe- 
guards of  liberty  (p.  124);  it  can  serve  no  useful  purpose  to 
inquire  what  those  laws  and  usages  are,  whence  they  origi- 
nated, where  found,  and  on  whom  they  operate;  *  *  * 
they  can  have  no  application,  where  the  courts  are  open  and 
their  process  unobstructed."  {Ex  parte  MiUigan,  11  Wall. 
121;  In  re  Bogart,  2  Sawyer,  410.) 

James  R.  Judge,  Attorney-General  and  F.  P.  Langan,  for 
Defendants: 

I.  Relator  has  undoubtedly  mistaken  his  remedy.  The 
office  of  a  mandamus  is  to  compel  action,  not  to  correct  errors. 
When  an  act  is  once  done,  no  informality  or  error  will 
authorize  it  to  be  set  aside  or  reviewed  by  such  writ.  {State 
V.  Wnghty^Nev.  123.) 

II.  A  court-martial  is  a  court  within  the  meaning  of  the 
constitution.  In  this  matter  it  appears  that  the  court-martial 
has  entered  its  order  precluding  relator  from  defending  Mor- 
gan before  it.     The  court-martial  has  acted,  and,  although 
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its  order  may  have  been  erroneous,  its  determination,  so  far 
as  this  proceeding  is  concerned,  is  final,  and  cannot  be 
reviewed  on  this  writ.  Mandamus  does  not  lie  to  correct 
the  conclusion  of  a  court  after  it  has  acted.  {Statey.  Oommrs. 
of  Eureka  County ,  8  Nev.  309;  Floral  Springs  M.  Co.  v.  Rives, 
14  Nev.  431;  State  v.  Wright,  4  Nev.  119;  People  v.  0.  C.  Pratt, 
28  Cal.  166.) 

III.  Mandamus  will  not  lie  to  compel  vacation  or  setting 
aside  of  order  made  by  inferior  court  or  tribunal.  {State  v. 
Morris,  86  Tex.  226;  In  re  Parsons,  150  U.  S.  150;  Underwood 
V.  Circuit  Court,  97  Mich.  626;  Felcher  v.  Breevort,  97  Mich. 
633;  Reynolds  v.  Crooks,  95  Ala.  570. 

IV.  It  will  be  observed  that  the  only  case  cited  by  relator, 
upon  which  he  relies  for  the  issuance  of  a  peremptory  writ 
of  mandamus  (People  v.  Van  AlUn^  55  N.  Y.  33,  35,  38,  41) 
was  a  proceeding  under  a  writ  of  certiorari.  In  that  case,  as 
in  this,  the  court-martial  refused  the  accused  the  right  to 
counsel  and  proceeded  to  hear  and  did  determine  the  case. 
The  cases  differ,  however,  in  this:  That  in  the  New  York 
case  counsel  was  excluded  on  the  principle  that  the  admis- 
sion of  counsel  for  the  accused  in  military  cases  is  not  a 
right  but  a  privilege  only,  whereas  in  this  case  specific 
objections  were  made  to  relator,  the  same  being  in  the  nature 
of  charges,  and  said  charges  not  being  in  any  manner  denied, 
the  court-martial  acted,  and  thereupon  decided  to  exclude 
relator  from  defending  accused  (Morgan)  on  the  ground 
and  for  the  reason  that  the  court-martial,  or  the  members 
thereof,  believed  relator  to  have  been  guilty  of  disrespect- 
ful action  towards  the  court.  It  appearing,  therefore,  that 
relator  was  objectionable  to  the  court-martial — as  that  tri- 
bunal found — it  had  a  right  to  exclude  him  from  making  a 
defense  before  it  in  behalf  of  Morgan.  (Winthrop  on  Mili- 
tary Law,  vol.  1,  pp.  220, 221;  Benet  on  Military  Law,  p.  94.) 

By  the  Court,  Massey,  J.: 

The  petition  recites  that  the  relator  is  a  regularly  admitted 
and  practicing  attorney  of  this  state;  that  on  the  10th  day  of 
July,  1897,  one  N.  I.  Morgan,  Second  Lieutenant  of  Battery 
A,  Nevada  National  Guard,  was  charged  with  violating  the 
articles   of  war;  that  on  the   13th   day   of  July,  1897,  the 
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defendants  were  detailed,  by  order,  to  constitute  a  general 
court-martial  for  the  trial  of  such  persons  as  might  be 
brought  before  it;  that  on  the  24th  day  of  July,  1897,  the 
said  court-martial  was  organized,  pursuant  to  said  order,  at 
Virginia  City,  Nevada,  and  selected  Colonel  J.  J.  Crosby  as 
President  thereof,  and  Colonel  F.  C.  Lord  as  Judge- Advocate; 
*that  thereupon  the  said  court-martial  adjourned  to  the  17th 
day  of  August,  1897;  that  said  Morgan  was  cited  to  appear 
before  said  court-martial  for  trial  upon  the  charges  preferred, 
and  that  on  the  last  named  date  he  did  appear  before  said 
court-martial,  with  the  petitioner,  whom  he  had  retained  and 
employed  to  conduct  his  defense,  prepared  and  ready  for 
trial.  Objection  was  made  to  the  petitioner  appearing  and 
conducting  said  defense,  and  the  court-martial  sustained  the 
objection,  and  refused  the  petitioner  that  right  and  privilege. 
Upon  these  facts,  the  petitioner  asks  the  court  to  direct  the 
said  court-martial  to  vacate  its  order  refusing  petitioner  such 
right,  and  to  allow  him  to  appear  and  make  the  defense. 

The  defendants  interpose  a  demurrer  to  the  petition  and 
set  up  by  answer  affirmative  matter  to  justify  said  order. 

Section  8,  article  1  of  our  constitution  declares  that  "  No 
person  shall  be  tried  for  a  capital  or  other  infamous  crime 
(except  in  cases  of  impeachment,  and  in  cases  of  the  militia 
when  in  active  service,  and  the  land  and  naval  forces  in  time 
of  war,  or  which  this  state  may  keep  in  time  of  peace,  with 
the  consent  of  congress,  and  in  cases  of  petit  larcency,  under 
the  regulation  of  the  legislature),  except  on  presentment  or 
indictment  of  a  grand  jury,  and  in  any  trial  in  any  court 
whatever,  the  party  accused  shall  be  allowed  to  appear  and 
defend  in  person,  and  with  counsel,  as  in  civil  actions.^*    «    *    * 

The  Court  of  Appeals  of  New  York,  discussing  the  New 
York  constitution,  which  was,  in  every  respect,  similar  to 
the  above  provisions  of  our  constitution,  say:  "  The  question 
presented  in  this  case  is  whether  a  person  prosecuted  for  an 
offense  before  a  court-martial,  organized  under  the  laws  of 
this  state,  can  demand,  as  a  constitutional  right,  that  he  be 
allowed  to  defend  with  counsel,  or  whether  this  privilege  is  a 
matter  of  favor  and  discretion.  *  *  *  'In  any  trial  in 
any  court  whatever,'  is  certainly  comprehensive  enough  to 
embrace  these  tribunals.    *    *    *     Whatever  the  accused 
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can  say  or  do  in  his  defense,  he  may  say  or  do  by  counsel." 
(People^  ex  rel.  Oarling^  v.  Van  Allen  et  al,y  55  N.  Y,  33.) 

The  action  was  a  proceeding  in  certiorari  by  the  accused, 
and  is  not  cited  for  the  purpose  of  determining  the  right  of 
the  relator,  in  the  case  at  bar,  to  the  writ  prayed  for.  The 
court-martial,  haying  been  organized  under  our  statute,  and 
Morgan,  the  accused,  having  been  cited  to  appear  before  the 
same  for  trial  upon  the  charges  preferred,  the  provision  of 
our  constitution,  and  the  authority  above  cited,  gave  him  the 
right  to  make  such  defense  by  counsel.  The  accused  having 
chosen  and  employed  the  relator  to  make  such  defense,  the 
question  then  to  be  determined  is  to  what  extent  can  the 
court  interfere  with,  or  abridge  that  right,  and  the  rights  of 
the  relator  under  his  employment.  Other  provisibns  of  our 
law,  than  the  one  cited,  must  determine  this  question.  Our 
legislature,  by  the  provisions  of  the  act  relative  to  attor- 
neys and  counselors-at-law,  approved  October  31,  1861,  has 
attempted  to  define  the  rights  of  the  relator  under  his  said 
employment,  and  to  prescribe  his  duties  and  liabilities  there- 
under.    (Gen.  Stats,  sec.  2529,  et  seq.) 

This  statute  forbids,  under  penalty,  any  person  to  prac- 
tice law  in  any  court  in  this  state,  except  a  justice's,  record- 
er's or  municipal  court,  without  having  received  a  license  as 
attorney  or  counselor,  as  required  by  other  provisions  of  the 
act.     (Gen.  Stats,  sec.  2537.) 

The  exception  in  this  section  clearly  limits  the  right  of 
appearing  as  an  attorney  before  courts-martial  to  those  who 
have  obtained  the  required  license.  The  relator  was  quali- 
fied to  act  in  this  respect.  The  relator  being  qualified  to  act 
as  counsel  for  the  accused  before  the  court-martial,  under 
his  employment,  and  not  having  been  discharged,  it  is  fur- 
ther provided  by  the  same  act  that  a  change  of  counsel 
might  be  made  in  the  action,  at  any  time  before  final  judg- 
ment or  determination,  upon  relator's  own  consent,  filed 
with  the  clerk,  or  entered  upon  the  order  of  the  court  or 
judge  thereof,  on  application  of  the  client.  (Gen.  Stats,  sec. 
2639.) 

There  is  no  pretense  that  any  change  of  counsel  was  asked 
by  either  the  accused  or  the  relator;  but  it  is  claimed  by  the 
defendants,  in  justification  of  their  conduct  in  refusing  relator 
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the  right  to  appear  and  defend  the  accused,  that  the  allow- 
ance of  counsel,  in  such  cases,  is  a  matter  of  courtesy,  and 
that  the  court-martial  has  the  power  to  exclude  a  person 
objectionable  to  it  from  appearing  as  counsel  for  the  accused; 
that  the  relator  was  objectionable  to  the  court>martial,  and 
in  contempt  thereof,  in  that  the  relator  had  applied  to  the 
district  court  of  the  state  in  behalf  of  the  accused  for  a  writ 
of  injunction  to  prevent  the  said  court-martial  from  trying 
the  accused  upon  the  specified  charges;  that  in  the  applica- 
tion for  the  writ  of  injunction,  it  was  alleged  that  the  citi- 
zens' committee  for  the  celebration  of  the  Fourth  of  July  had 
issued  invitations  to  the  militia  of  Storey  county  to  partici- 
pate in  said  celebration;  that  it  was  also  alleged  in  said 
applicatiofa  that  the  judge-advocate  of  said  court-martial  was 
detailed  to  sit  in  judgment  upon  his  own  charges  contrary 
to  law;  that  the  relator,  in  his  argument  upon  said  applica- 
tion, sought  to  prejudice  the  court-martial  and  its  officers  in 
the  eyes  of  the  community  wherein  it  had  been  convened; 
that  the  relator  has  also  sought  to  have  the  order  creating 
said  court-martial  revoked. 

The  contention  that  the  allowance  of  counsel  is  a  matter 
of  courtesy  is  fully  met  by  the  provision  of  our  constitution 
above  cited.  There  is  no  court,  within  this  state,  possessing 
the  power  to  deny  this  right.  Whether  or  not  the  alleged 
conduct  of  relator  was  in  contempt  of  the  court-martial  is 
not  material,  yet  we  suggest  that  very  often  proceedings  are 
instituted  before  one  tribunal  questioning,  and  even  denying, 
the  authority  and  power  of  another  tribunal. 

Admitting  that  the  alleged  conduct  of  relator  was  in  con- 
tempt of  the  court-martial,  had  it  the  power  to  suspend  or 
interrupt  him  in  the  exercise  of  his  rights  as  a  licensed  attor- 
ney for  such  contempt?     We  cannot  so  hold. 

Section  14  of  the  act  relating  to  attorneys,  above  cited, 
provides  that  an  attorney  may  be  removed  or  suspended  by 
the  supreme  court,  and  by  no  other  court,  for  cause,  and  the 
sections  following  prescribe  the  manner  of  proceeding,  and 
the  judgment  upon  conviction.     (Gen.  Stats,  sec.  2542,  et  seq,) 

No  power  or  authority,  so  far  as  we  have  been  able  to  find, 
is  given  to  any  other  than  the  supreme  court  to  suspend  an 
attorney  in  the  exercise  of  his  rights  for  any  cause  and  for 
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any  length  of  time.  He  must  be  charged  as  prescribed  by 
the  statute,  and,  upon  those  charges,  has  the  right  of  trial. 
If  the  alleged  conduct  of  the  relator  was  contemptuous,  our 
statute  provides  an  ample  penalty  for  it,  and  the  court-mar- 
tial is  given  power  and  authority  to  as  fully  punish  for  such 
conduct,  as  the  judges  of  the  district  courts  have  under  the 
laws  of  this  state.     (Gen.  Stats,  sec.  670;  sec.  3482,  et  seq,) 

It  is  further  contended  that  the  relator  has  mistaken  his 
remedy;  that  the  court-martial  being  a  court  within  the 
meaning  of  the  constitution,  and  having  made  its  order 
precluding  the  relator  from  defending  the  accused,  its  deter- 
mination of  that  matter,  although  it  may  have  been  errone- 
ous, is  final,  and  cannot  be  reviewed  in  this  proceeding.  We 
cannot  sustain  this  contention. 

Our  statute  authorizes  the  issuance  of  the  writ  of  mandate 
"by  any  court  in  this  state, except  a  justice's,  to  any  inferior 
tribunal,  *  *  *  to  compel  the  admission  of  a  party  to 
the  use  and  enjoyment  of  a  right  *  *  *  to  which  he  is 
entitled,  and  from  which  he  is  unlawfully  precluded  by 
such  inferior  tribunal,"  *  *  *  in  all  cases  where  there 
is  not  a  plain,  speedy  and  adequate  remedy  in  the  ordinary 
course  of  law.  (Gen.  Stats,  sees.  3469,  3470;  State  v.  McCul- 
lough,  3  Nev.  202;  State  v.  Cronan,  23  Nev.  437.) 

If  Morgan,  the  accused,  were  complaining  of  the  denial  of 
his  constitutional  right  to  be  defended  by  counsel,  then  man- 
damus would  not  be  the  proper  proceeding;  but  the  relator  is 
not  a  party  to  the  proceedings  against  Morgan,  pending  before 
the  court-martial.  He  has  no  right  to  appeal  therefrom,  and, 
so  far  as  we  can  see,  no  other  remedy  in  the  ordinary  course 
of  law.  He  is  denied  a  right  unlawfully — by  a  tribunal  that 
has  no  authority  whatever  to  act  in  the  matter,  and  is  with- 
out remedy,  except  by  mxindamus. 

Counsel  for  defendants  cites  State,  ex  rel,  Treadway,  v. 
Wright f  4  Nev.  119,  and  State,  ex  rel,  Hitzel,  v.  Commissioners , 
etc.,  8  Nev.  309,  as  supporting  the  last  contention,  but  we  do 
not  think  the  cases  can  be  so  construed.  In  both  cases,  it 
appears  that  the  inferior  tribunals  had  determined  matters 
which  they  were  expressly  authorized  to  determine;  that 
they  had  acted  upon  matters  clearly  within  their  power  and 
jurisdiction,  while,  in    the  case   at   bar,   the  court-martial 
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assumed  to  do  what  the  law  expressly  says  it  shall  not  do, 
viz:  suspend  an  attorney  in  the  exercise  of  his  rights  as 
such. 

For  these  reasons  the  writ  of  mandate  will  be  issued  as 
prayed  for. 
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WILLIAM  BARNES,  by  T.  J.  BARNES,  His  Guardian 
Ad  Litkm,  Respondent,  v.  WESTERN  UNION  TEL^ 
EGRAPH  COMPANY,  Appellant. 

EviDKccE— BuBSTANTiAL  CONFLICT— Neoligenck.  When  it  appears  that 
there  is  a  sabstantial  conflict  in  the  evidence,  upon  the  issue  of 
negligence  in  this  case,  and  there  is  evidence  sufficient  to  support 
either  contention,  this  court  will  not  interfere  with  the  verdict  of 
the  jury  or  the  finding  of  the  court  on  such  issue. 

CovTSACTS— Liability  of  Tblbobaph  Compant— Unbepbatbd  Message. 
A  contract  stipulating  that  a  telegraph  company  shall  not  be  liable 
for  mistakes  or  delays  in  transmission  or  delivery,  or  for  non-delivery 
of  an  unrepeated  message,  does  not  free  such  company  from  liability 
for  a  delay  in  the  delivery  of  a  message,  not  caused  by  mistakes  in 
the  tenor  of  the  message. 

Idem— Must  Transmit  and  Deliver  Messages.  The  defendant  telegraph 
company,  upon  the  receipt  of  the  message  and  the  sum  demanded 
therefor,  undertook,  and  its  legal  obligation  was  to  transmit  the 
same  over  its  telegraph  line,  with  reasonable  care  and  dispatch,  and 
to  deliver  it  to  the  person  addressed  without  neglect  or  unnecessary 
delay,  and  for  a  failure  to  so  deliver  the  message  the  law  imposes  a 
liability  for  damages  which  may  result  by  reason  of  negligent  or 
unnecessary  delay. 

Idem— Telegraph  Companies— Repeated  Messages.  The  evident  and 
only  object  in  having  telegraphic  messages  repeated  are  to  enable 
operators  transmitting  and  receiving  the  same  to  readily  detect  and 
correct  any  mistakes  or  errors  that  might  be  made  in  the  message 
as  received  for  transmission  and  delivery,  and  thus  enable  the  tele- 
graph company  to  avoid  such  errors  and  their  legal  consequences. 


Digitized  by 


Google 


126  Barnes  t;.  W.  U.  Tel.  Co.  [24th  Nev. 


Argument  for  Appellant. 


Contracts— No  Liability  fob  Damagxb  Rxbultimo  fbom  Rbmotb  Goif8s< 
QUEMCB  OF  Bbeach  OF  CoMTBACT.  Damages  resulting  to  the  plaintiff 
by  reason  of  the  loss  of  a  leg,  due  to  being  run  over  by  a  railroad 
car,  are  not  the  natural  and  proximate  consequence  of  defendant's 
breach  of  contract  to  deliver  a  telegraphic  message  without  unneces- 
sary  delay. 

Excessive  Damages.  A  verdict  for  |1,250  for  the  non-delivery  of  a  tele- 
gram requesting  a  railroad  ticket,  by  reason  whereof  plaintiff  was 
obliged  to  proceed  on  foot  or  steal  a  ride  on  trains  from  Grand 
Junction,  €k>lorado,  to  Loyelock,  Nevada,  was  excessive. 

Appeal  from  the  District  Court  of  the  State  of  Nevada; 
G.  F.  Talbot,  District  Judge: 

Action  of  William  Barnes  against  the  Western  Union  Tele- 
graph Company,  for  damages  for  delay  in  delivery  of  a  tele- 
gram. From  a  judgment  for  plaintiff,  and  an  order  denying 
a  new  trial,  defendant  appeals.     Reversed. 

The  facts  sufficiently  appear  in  the  opinion. 

R.  B,  Carpenter,  for  Appellant: 

I.  The  first  question  presented  in  this  case  is  as  to  the 
validity  of  the  stipulations  of  the  telegraph  blank  signed  by 
the  plaintiff.  Whether  these  stipulations  are  rules  of  the 
company,  or  a  contract  between  the  sender  of  the  message 
and  the  defendant,  is  immaterial,  as  nearly  all  the  authorities 
agree  that  the  signing  of  the  message  by  the  sender  charges 
him  with  the  knowledge  of  the  rules  and  regulations  con- 
tained therein  and  thereon.  Our  contention  is  that  this  is  a 
contract  made  between  the  parties  at  the  time  of  the  recep- 
tion of  the  message  by  the  company,  and  that  after  making 
said  contract  the  message  was  received,  transmitted  and 
delivered,  subject  to  the  terms  and  conditions  of  the  contract 
itself;  that,  there  being  an  express  contract  for  the  trans- 
mission of  the  message  in  controversy,  said  contract  super- 
seded any  legal  duty  of  the  telegraph  company  in  regard  to 
the  transmission  and  delivery  of  messages,  and  defined  the 
rights  and  liabilities  of  both  parties.  Professor  Pollock,  in 
his  very  able  work  on  The  Law  of  Torts,  says:  "  Whenever 
there  is  a  contract  to  do  something,  the  obligation  of  the  con- 
tract is  the  only  obligation  between  the  parties  with  regard 
to  the  performance,  and  any  action  for  failure  or  negligence 
therein  is  an  action  on  the  contract,  and  this  whether  there 
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was  a  duty  antecedent  to  the  contract  or  not"  (page  437). 
The  agreements  contained  in  this  contract  were  intended  to 
modify  the  legal  duties  and  liabilities  of  the  defendant,  and 
the  question  for  this  court  is  whether  these  agreements  are 
reasonable  and  therefore  valid. 

II.  In  regard  to  the  stipulation  against  liability  for  unre- 
peated  messages  the  courts  of  Alabama,  Georgia,  Vermont, 
Arkansas,  Tennessee,  Virginia,  Indiana,  Ohio  and  Maine,  * 
Illinois  and  Utah  have  held  that  any  stipulation  whereby  a 
telegraph  company  seeks  to  exempt  itself  from  liability,  or 
limit  its  liability,  for  damages  caused  by  the  negligence  of 
the  company,  its  operators  or  servants,  in  the  transmission 
and  delivery  of  messages,  is  against  public  policy,  and  there- 
fore void.  (American  Union  Telegraph  Co.  v.  Daugherty,  89 
Ala.  191;  GiUia  v.  W.  U.  T.  Co.,  61  Vt.  461;  W.  U.  T.  Co.  v. 
Short,  53  Ark.  439;  Marr  v.  W.  U.  Tel.  Co.,  85  Tenn,  533;  W. 
U.  T.  Co.  V.  Reynolds,  77  Va.  185;  W.  U.  T.  Co.  v.  Meridith, 
95  Ind.  93;  W.  U.  T.  Co.  v.  Blanchard,  68  Ga.  299;  Telegraph 
Co.  V.  Groawold,  37  Oh.  St.  301;  Tyler  v.  W.  U.  T.  Co.,  60  111. 
421.) 

III.  These  cases  all  proceed  upon  the  ground  that 
such  an  agreement  is  contrary  to  public  policy.  None  of 
them  give  any  reason  why  it  is  contrary  to  public  policy, 
except  the  insufficient  and  unsatisfactory  one,  that  the  tele- 
graph company  is  a  qv,asi  public  corporation.  It  is  the 
province  of  courts  to  construe  contracts,  not  to  abrogate  or 
make  them.  The  continued  iteration  by  these  courts  that 
such  contracts  are  against  public  policy  without  other  or 
further  reasons  being  given  than  the  quasi  public  character 
of  the  telegraph  company,  is  one  of  the  anomalies  in  judicial 
decisions.  Why  is  such  a  contract  against  public  policy? 
In  this  case  what  possible  difference  did  it  make,  or  could  it 
have  made,  to  the  public,  whether  the  plaintiff  paid  the  tele- 
graph company  sixty  or  ninety  cents?  The  dispatch  was 
upon  his  business,  concerned  no  one  but  himself,  was  solely 
for  his  benefit.  He  signed  the  contract  under  which  the 
message  was  transmitted  and  delivered,  and  therein  he 
agreed  that  the  company  should  not  be  liable  for  mistakes 
or  delays  in  the  transmission  or  delivery,  or  for  the  non- 
delivery of  the  message,  whether  happening  by  the  neglect 
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of  its  servants  or  otherwise,  beyond  the  amount  received  for 
sending  the  same.  The  plaintiff,  of  all  persons  in  the  world, 
knew  the  importance  of  the  message;  knew,  if  important, 
that  it  should  have  been  repeated;  knew  that  he  had  con- 
tracted against  the  recovery  of  damages  in  case  of  delay  or 
non-delivery,  if  the  message  was  not  repeated.  Upon  what 
possible  ground,  therefore,  can  it  be  said  that  in  this  case 
this  agreement  was  against  public  policy? 

IV.  It  is  admitted  by  nearly  all  these  cases  that  the  tele- 
graph company  is  not  a  common  carrier,  and  if  it  is  not,  then, 
without  any  stipulation,  it  would  not  be  responsible  for  errors 
from  causes  beyond  its  control.  The  plaintiff  was  apprised 
by  his  contract  that  to  guard  against  mistakes  or  delays  it 
was  necessary  to  repeat  the  message,  and  the  court  judicially 
knows  that  the  sending  operator  has  and  can  have  no  other 
means  of  knowing  that  the  message  has  been  transmitted 
correctly.  It  is  said  that  it  would  have  made  no  difference 
in  this  case;  the  reply  is  that  the  parties  had  a  right  to  make 
the  contract,  and  did  make  it,  that  it  is  reasonable,  and  they 
are  bound  by  its  terms.  The  decisions  of  these  courts  have 
conceded  to  the  telegraph  few  rights  of  any  kind,  except  that 
of  being  sued. 

V.  In  sharp  contrast  to  these  opinions  of  the  courts  of 
Illinois  and  Vermont,  are  those  delivered  by  Chief  Justice 
Marshall,  Mr.  Justice  Washington,  and  Mr.  Justice  Story,  in 
Trustees  of  Dartmouth  College  v.  Woodward^  4  Wheaton,  626. 
That  court  then  and  since  has  felt  it  incumbent  upon  it  to 
sustain  the  constitutional  provisions  to  protect  parties  in 
their  contractual  rights,  not  to  destroy  them.  The  character 
of  the  rights  thus  protected  is  well  stated  in  a  subsequent  part 
of  the  opinion  of  the  chief  justice  as  follows:  "  That  anterior 
to  the  formation  of  the  constitution,  a  course  of  legislation 
had  prevailed  in  many,  if  not  all  the  states,  which  weakened 
the  confidence  of  man  in  man,  and  embarassed  all  transac- 
tions between  individuals,  by  dispensing  with  a  faithful 
performance  of  engagements.  To  correct  this  mischief  by 
restraining  the  power  which  produced  it,  the  state  legisla- 
tures were  forbidden  to  pass  any  law  impairing  the  obliga- 
tions of  contracts,  that  is,  of  contracts  respecting  property, 
under  which  some  individual  could  claim  a  right  to  some- 
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thing  beneficial  to  himself."  "  The  provision  of  the  consti- 
tution has  never  been  understood  to  embrace  other  contracts 
than  those  which  respect  property,  or  some  subject  of  value, 
and  confer  rights  which  may  be  asserted  in  the  courts  of  jus- 
tice." 

VI.  The  whole  legislative  power  of  all  the  states  whose 
courts  have  held  the  stipulation  in  question  to  be  void,  can- 
not by  a  law  passed  by  each,  under  this  provision  of  the 
federal  constitution,  in  any  way  impair  the  contract  under 
discussion,  and  yet  these  courts,  with  the  full  knowledge  of 
the  constitutional  provision  of  the  inability  of  the  state  leg- 
islature to  impair  contracts,  have,  by  these  decisions,  done  so 
effectually  within  their  jurisdictions.  It  is  submitted  that 
decisions  wanting  in  reason,  in  spirit  inhibited  by  the  con- 
stitution of  the  United  States  and  against  the  weight  of 
authority,  should  not  be  followed  by  this  court. 

VII.  The  overwhelming  weight  of  authority  is  to  the  effect 
that  such  stipulations  are  not  against  public  policy  nor 
unreasonable,  and  therefore  valid.  The  English  courts  have 
universally  held  similar  stipulations  to  be  reasonable,  not 
against  public  policy,  and  valid,  and  that  they  exempt 
the  company  in  all  cases  except  for  willful  misconduct  or 
gross  negligence.  The  reason  why  such  stipulations  cannot 
exempt  the  company  from  willful  misconduct  or  gross  neg- 
ligence is  that  such  negligence  or  conduct  is  a  fraud  on 
the  part  of  the  company,  and,  of  course,  would  not  protect 
it.  (Mc Andrew  v.  Electric  TeL  Co.,  17  C.  B.  3;  Baxter  v.  Domin- 
ion Tel.  Co.,  37  U.  C.  2  B.  470.)  This  rule  of  the  English 
courts  is  followed  by  the  courts  of  Massachusetts,  New  York, 
Pennsylvania,  Maryland,  Texas,  California,  Michigan,  South 
Carolina  and  Nebraska  and  other  states.  (Orinnell  v.  W.  U. 
T.  Co.,  113  Mass.  229;  Clement  v.  W.  U.  T.  Co.,  137  Mass. 
463;  Pasmore  v.  W.  U.  T.  Co.,  78  Pa.  St.  242;  Kiley  v.  W. 
U.  Tel.  Co.,  109  N.  Y.  231;  U.  S.  Telegraph  Co.  v.  GUder- 
skve,  29  Md.  232;  W.  U.  T.  Co.  v.  Lowrey,  32  Neb.  732;  W. 
U.  T.  Co.  V.  Neil,  57  Tex.  283;  Hart  v.  W.  U.  T.,  66  Cal.  579; 
Redpath  v.  W.  U.  T.  Co.,  112  Mass.  71;  Aiken  v.  W.  U.  T.  Co., 
5  S.  C.  268;  W.  U.  T.  Co.  v.  Carew,  15  Mich.  525;  Ellis  v. 
American  Tel.  Co.,  13  Allen,  226.;  To  these  well  digested, 
thoroughly  considered  and  ably  argued  cases  must  be  added 
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the  Circuit  and  Supreme  Courts  of  the  United  States.  In 
Primrose  v.  W.  U.  T.  Co.,  154  U.  S.  1,  the  whole  subject  is 
elaborately  discussed  and  the  validity  of  the  stipulation 
fully  established  as  the  doctrine  of  that  court. 

VIII.  A  great  number  of  cases  might  be  cited  from  the 
state  courts,  but  the  foregoing  fully  state  the  grounds  for 
holding  the  stipulation  valid.  The  Circuit  Courts  of  the 
United  States  have  unanimously  so  held.  ( White  v.  W,  U. 
T,  Co.,  5  McCrary,  103;  Jones  v.  Same,  18  Fed.  Rep.  717; 
Beadey  v.  Sam^,  39  Fed.  Rep.  181.) 

IX.  But  even  a  common  carrier  of  goods  may,  by  special 
contract  with  the  owner,  restrict  the  sum  for  which  he  may 
be  liable,  even  in  case  of  a  loss  by  the  carrier's  negligence, 
and  this  upon  the  distinct  ground,  as  stated  by  Mr.  Justice 
Blatchford,  speaking  for  the  whole  court,  that "  where  a  con- 
tract of  the  kind,  signed  by  the  shipper,  is  fairly  made  agree- 
ing on  the  valuation  of  the  property  carried,  with  the  rate 
of  freight  based  on  the  condition  that  the  carrier  assumes 
liability  only  to  the  extent  of  the  agreed  valuation,  even  in 
case  of  loss  or  damage  by  the  negligence  of  the  carrier,  the 
contract  will  be  upheld  as  a  proper  and  lawful  mode  of 
securing  a  due  proportion  between  the  amount  for  which  the 
carrier  may  be  responsible  and  the  freight  he  receives,  and  of 
protecting  himself  against  extravagant  and  fanciful  valua- 
tions."    {Hart  V.  Pennsylvania  Railroad,  112  U.  S.  331,  343.) 

X.  The  courts  of  a  majority  of  the  states  have  held,  and 
it  is  certainly  the  law  of  the  Circuit  and  Supreme  Courts  of 
the  United  States,  that  a  common  carrier  may,  by  special 
contract,  limit  his  common  law  liability.  (New  Jersey  Steam 
Nav.  Co.  V.  Merchants^  Bank,  47  U.  S.  384;  York  Company  v. 
Central  R.  R.,  3  Wall.  107;  Express  Co.  v.  Caldwell,  21  Wall. 
264;  R.  R.  Co.  v.  Pratt,  22  Wall.  123;  Liverpool  &  G.  W. 
Steam  Navigation  Co.  v.  Phoenix  Ins.  Co.,  129  U.  S.  458;  Hart 
V.  Pennsylvania  R.  R.  Co.,  supra.  See,  also,  Boscowitz  v. 
Adams  Ex.  Co.,  93  111.  523;  Taylor  v.  Little  R.,  39  Ark.  145; 
Cooper  V.  Berry,  21  Ga.  526;  Harvey  v.  Terre  Haute,  etc.,  R., 
74  Mo.  541;  Pittsburg,  etc.,y.  Barrett,  36  Ohio  St.  448;  DiUard 
V.  Louisville,  etc.,  R.,  2  Lea,  288;  E.  N.  Va.  and  Ga.  R.  v. 
Bramley,  5  Lea,  401;  Galveston,  etc.,  R.  v.  Allison,  12  Am.  & 
Eng.  R.  R.  Cas.  28;  Baltimore,  etc.,  R.  v.  Rathbone,  1  W.  Va, 
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87;  Cream  City,  etc.,  R.  v.  Chicago,  etc.,  E.,  21  Am.  &  Eng.  R. 
R.  Cas.  70;  Cutis  v.  Brainard,  42  Vt.  566;  Smith  v.  N.  Y.  C. 
R.  R.  Co.,  24  N.  Y.  222;  Parsons  v.  Monteath,  13  Barb.  353.) 

XI.  Upon  reason,  instead  of  the  stipulation  in  question 
being  against  public  policy,  the  best  interests  of  the  country 
require  that  such  a  stipulation  should  be  sustained.  It  will 
not  be  denied  that  hundreds  of  messages  sent  over  the  wires 
involve  no  pecuniary  loss,  to  one  that  does.  The  public  are 
deeply  interested  in  the  cheap  transmission  of  intelligence. 
It  must  be  assumed  in  this  case  that  the  rates  charged  by 
the  telegraph  company,  including  the  price  of  repetition,  are 
reasonable.  If  they  were  otherwise,  the  Congress  of  the 
United  States  would  have  legislated  upon  the  subject  and 
lowered  the  rate.  This  being  so,  either  the  company  must  be 
paid  the  additional  rate  required  for  the  transmission  of 
important  messages  by  the  sender,  or  all  the  messages  trans- 
mitted by  the  company  must  submit  to  an  additional  burden. 

XII.  The  damages  in  this  case  are  not  only  remote  and 
contingent,  but  have  no  connection  with  the  delay  in  the 
delivery  of  the  message.  Assuming  for  the  argument  that 
the  defendant  was  guilty  of  negligence  in  the  delay  in  the 
delivery  of  the  message  at  Lovelock,  it  is  liable  for  a  breach 
of  its  contract  only  for  such  damages  as  were  the  natural, 
necessary,  immediate  and  direct  results  of  the  breach,  or 
such  as  may  be  properly  admitted  to  have  been  in  contem- 
plation of  the  parties  when  the  contract  was  made;  and  all 
remote  and  uncertain  results  must  be  excluded  because  they 
form  no  part  or  legal  basis  for  the  determination  of  the  extent 
of  plaintiff's  injury. 

E.  S.  Farrington,  for  Respondent: 

I.  Appellant's  authorities  neither  hold  that  the  telegraph 
company  can,  by  stipulation,  exempt  itself  from  liability 
for  gross  negligence;  nor  do  they  hold  that  the  stipulation 
as  to  the  repetition  of  the  message  exempts  the  telegraph 
company  from  liability  for  non-delivery  of  the  telegram 
after  its  arrival  at  the  terminal  office.  The  law  of  this  case, 
as  declared  in  the  instructions  and  rulings  of  the  lower 
court,  is  that  the  stipulation  as  to  repeating  the  message  is 
valid,  and  the  defendant  is  exempt  from  liability  except  for 
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willful  or  gross  negligence,  and  thus  the  district  court  con- 
ceded to  the  telegraph  company  all  which  it  contended  for 
on  this  point.  The  court  on  motion  for  non-suit  decided 
that  there  was  suflBcient  evidence  of  negligence  to  go  to  the 
jury.  The  jury  decided  that  the  defendant  was  guilty  of 
gross  negligence,  and  the  court  on  motion  for  new  trial 
decided  that  there  was  sufficient  evidence  of  gross  negligence 
to  sustain  the  verdict,  and  that  the  verdict  was  not  against 
the  weight  of  the  testimony.  The  negligence  complained  of 
in  the  case  at  bar  was  not  a  delay  in  transmission,  nor  an 
error  in  the  message  as  delivered.  Such  delay  or  error  could 
have  been  discovered  and  remedied  had  there  been  a  request 
to  the  terminal  office  to  repeat  the  message.  The  negligence 
in  the  case  at  bar  was  the  delay  in  the  delivery  of  the  message 
after  it  had  arrived  at  the  terminal  office.  Had  Operator 
Coffin  repeated  the  message  back  to  Grand  Junction,  it  would 
in  no  wise  have  affected  Manager  Donelin,  or  hastened  the 
delivery  of  the  telegram. 

II.  The  case  cited  by  the  appellant  of  Ellis  v.  Telegraph 
Company^  13  Allen,  226,  was  brought,  not  for  negligent  delay 
in  delivering  the  telegram  after  its  receipt  at  the  terminal 
office,  but  for  an  error  in  transmitting  the  message,  by  sub- 
stituting the  words  "seventy -five"  for  "twenty-five."  The 
company  had  established  the  usual  conditions  as  to  repeat- 
ing and  insuring  the  message.  There  was  no  evidence  of 
carelessness  or  negligence,  except  the  error  in  the  sum,  which 
was  made  by  some  agent  of  the  company  in  transmission. 
Chief  Justice  Bigelow,  speaking  for  the  court,  held  the  stipu- 
lation as  to  repeating  the  message  to  be  reasonable,  and,  so 
far  as  reasonable,  it  would  limit  the  liability  of  the  company. 
It  was  also  held  that  the  plaintiff  could  not  recover  without 
further  proof  of  carelessness  than  that  there  was  an  error  in 
the  message  as  delivered.  The  opinion  is  only  authority  on 
these  two  points.  The  appellant,  in  citing  this  case,  must 
have  overlooked  the  statement  of  Chief  Justice  Bigelow,  near 
the  end  of  the  opinion,  that  "o/  courBe  the  defendants  would 
be  liable  for  any  negligence  cavsiTig  damages  which  would  not 
have  been  prevented  by  a  compliance  with  these  rules; ^^  viz: 
those  relating  to  the  repetition  of  the  messages. 

III.  The  object  of  repeating  a  message  is  to  correct  errors, 
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not  to  avoid  delays  in  delivery  after  it  is  received  at  the 
terminal  office;  an  incorrect  message  can  be  delivered  as 
promptly  as  though  it  had  been  verified  by  repetition.  This 
case  of  Ellis  v.  Tel.  Co.  may,  therefore,  be  regarded  as  author- 
ity for  the  proposition  that  the  telegraph  company  would  be 
liable  for  any  negligent  and  injurious  delay  in  delivering  a 
message,  after  it  has  reached  the  terminal  office,  even  though 
the  message  was  not  repeated,  because  repetition  would  not 
have  prevented  .the  delay. 

IV.  It  is  not  the  law  of  the  majority  of  the  states  that  a 
common  carrier  may,  by  special  contract,  exempt  himself 
from  liability  for  his  own  negligence,  or  the  negligence  of  his 
servant.  It  is  true  that  contracts  limiting  the  liability  of  a 
common  carrier  to  this  extent  have  been  upheld  in  certain 
jurisdictions,  where  the  parties  to  the  contract  have  agreed 
to  the  value  of  the  property  shipped,  and  this  valuation  has 
some  relation  to  the  value  of  the  article  itself,  and  the  ship- 
per has  paid  a  lower  freight  rate,  proportioned  to  the  value 
so  fixed.  The  shipper,  in  case  of  loss,  can  recover  no  more 
than  the  value  agreed  upon.  In  the  case  at  bar,  there  is  no 
attempt  to  fix  the  value  of  the  message,  or  the  extent  of  the 
damage  which  will  be  suffered  in  case  the  company  fails  to 
deliver  the  message.  The  agreement,  if  it  is  an  agreement,  is 
an  attempt  on  the  part  of  the  company,  to  escape  all  liability 
for  its  own  negligence,  in  case  the  message  is  not  repeated, 
and  if  it  be  repeated,  the  amount  agreed  upon,  to  wit:  fifty 
times  the  sum  received  for  sending  the  message,  is  a  mere 
trifle,  and  is  fixed  arbitrarily,  and  without  any  reference  to 
the  value  of  the  service,  the  importance  of  the  message,  or 
the  loss  which  will  be  suffered  by  the  plaintiff  in  the  case,  if 
not  delivered.  The  stipulation  of  the  telegraph  company  is 
simply  a  bare-faced  attempt  to  evade  liability  for  its  own 
negligence,  and  it  cannot  in  any  sense  be  regarded  as  an 
attempt  to  reasonably  regulate  the  transaction  of  its  busi- 
ness. (G.  jR.  <fr  B.  Co.  V.  Keener,  44  Am.  St.  Rep.  197-198; 
L.  &  R.  R,  Co.  V.  Stowell,  15  S.  W.  Rep.  837.) 

V.  The  company  cannot  contract  for  exemption,  either  in 
whole  or  in  part,  from  the  liability  for  the  negligence  of  itself 
or  its  employees.  (Boehl  v.  Railway  Co.,  44  Minn.  191;  46  N. 
W.  Rep.  333;  McFadden  v.  Railway  Co.,  92  Mo.  334;  4  S.  W. 
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Rep.  689;  WeiUer  v.  Railroad  Co.,  134  Pa.  St.  310;  19  Atl. 
Rep.  702;  Ashendon  v.  Railway  Co.,  5  Exch.  Div.  190;  31 
Moak's  Eng.  Rep.  644;  Dickinson  v.  Railway  Co.,  18  Q.  B. 
Div.  176.)  This  is  in  harmony  with  the  rule  held  in  BUick 
V.  Transportation  Co.,  55  Wis.  319;  13  N.  W.  Rep.  244. 

VI.  It  is  to  be  remembered  that  the  shipper  and  the  rail- 
road company  do  not  contract  upon  equal  terms.  Practically 
the  shipper  is  bound  to  submit  to  whatever  conditions  are 
exacted  by  the  carrier.  To  be  lawful,  such  conditions  must 
be  reasonable.  A  contract  relieving  a  carrier  wholly  or  par- 
tially from  liability  for  damages  caused  by  its  own  negligence, 
is  unreasonable.  We  must  hold  that  the  plaintiff  was  enti- 
tled to  judgment  for  the  amount  of  his  verdict. 

VII.  Any  stipulation  restricting  the  liability  of  the  com- 
pany for  negligence  as  to  mistakes  in  transmission  is  void. 
(  W.  U.  Tel.  Co.  V.  Cook,  61  Fed.  Rep.  624;  Ayer  v.  W.  U.  Tel. 
Co.,  (Me.)  10  Atl.  495;  Marr  v.  W.  U.  Tel.  Co.,  (Tenn.)  3  S. 
W.  Rep.  496;  True  v.  Tel.  Co.,  11  Am.  Rep.  166;  W.  U.  TeL 
Co.  V.  Short,  9  L.  R.  A.  744;  Brown  v.  Postal  Tel.  Co.,  (N.  C.) 
16  S.  E.  Rep.  179;  Wertz  v.  W.  U.  Tel.  Co.,  (Utah)  33  Pac. 
Rep.  136;  W.  U.  Tel.  Co.  v.  Crall,  17  Pac.  Rep.  309;  Tel.  Co. 
v.Daughtery,  89  Ala.  191;  W.  U.  Tel.  Co.  y.  Blanchard,  45 
Am.  Rep.  480;  Gillis  v.  W.  U.  Tel.  Co.,  15  Am.  St.  Rep.  917; 
Sweatland  v.  Tel.  Co.,  1  Am.  Rep.  285;  Bartlett  v.  W.  U.  Tel. 
Co.,  16  Am.  Rep.  437;  Fleischner  v.  P.  P.  Tel.  Cable  Co.,  55 
Fed.  Rep.  741;  Gnswold  v.  W.  U.  Tel.  Co.,  41  Am.  Rep.  500.) 

VIII.  The  stipulation  on  the  telegraph  company's  blanks 
restricting  liability  for  unrepeated  messages  is  unreasonable 
and  void  where  the  complaint  is  not  of  a  mistake  in  the  mes- 
sage, hut  for  delay  or  failure  to  deliver.  ( Thompson  v.  W.  U. 
Tel.  Co.,  107  N.  C.  449;  12  S.  E.  Rep.  428;  W.  U.  Tel  Co.  v. 
Lyman,  3  Tex.  Civ.  460;  22  S.  W.  Rep.  656;  W.  U.  Tel.  Co.  v. 
Henderson,  89  Ala.  510;  18  Am.  St.  Rep.  148-54;  Smith  v.  W. 
U.  Tel.  Co.,  38  Ky.  104;  4  Am.  St.  Rep.  126-31;  W.  U.  Tel.  Co. 
v.  Fenton,  52  Ind.  1;  W.  U.  Tel.  Co.  v.  Broesche,  13  Am.  St. 
Rep.  843;  W.  U.  Tel.  Co.  v.  Burrow,  30  S.  W.  Rep.  378;  Hark- 
ness  V.  W.  U.  Tel.  Co.,  73  la.  190;  5  Am.  St.  Rep.  672;  Garrett 
V.  W.  U.  Tel.  Co.,  (Iowa)  49  N.  W.  Rep.  88;  Truev.  Tel.  Co.,  6 
Me.  9;  11  Am.  Rep.  156;  Candee  v.  W.  U.  Tel.  Co.,  (Wis.)  17 
Am.  Rep.  452;  Huhhard  v.  W.U.  Tel  Co.,  14  Am.  Rep.  775;  W.U. 
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Tel.  Co.y.  Unn,  26  S.  W.  Rep. 490-492;  W.  U.  Tel  Co.y.  Eubank, 
38  S.  W.  Rep.  1068;  Fleischner  v.  P.  P.  Tel,  Cable  Co.,  55  Fed. 
Rep.  742;  W.  U.  Tel.  Co.  v.  Houghton,  17  S.  W.  Rep.  846.) 

IX.  The  telegraph  company  is  bound  by  law  to  exercise 
due  care  and  diligence  to  transmit  correctly  and  promptly 
each  telegram  which  is  delivered  to  it,  and  to  deliver  the 
same  without  delay.  The  sender's  right  to  exempt  the  com- 
pany from  liability  for  negligent  performance  of  its  duty  by 
stipulation  signed  before  the  telegram  is  received,  is  not  abso- 
lute, but  is  subject  to  the  control  of  public  policy.  The 
assertion  of  appellant's  brief,  that  '*No  doctrine  is  better 
settled  by  the  English  and  American  courts  and  the  text 
writers  than  that  any  man  may  waive  any  legal  right 
whether  that  right  is  secured  to  him  by  contract  or  by  law," 
is  probably  made  without  consulting  the  books.  (See  28 
Am.  &  Eng.  Ency.  of  Law,  p.  533.) 

X.  The  damages  in  this  case  are  neither  remote  nor  con- 
tingent, but  are  the  direct  and  natural  result  of  the  delay  in 
delivery  of  the  telegram  under  the  special  circumstances  which 
were  known  to  defendant.  Damages  are  not  too  remote  if, 
according  to  the  usual  experience  of  mankind,  the  result 
ought  to  have  been  apprehended.  (1  Jaggar'd  on  Torts, 
p.  276.)  The  courts  are  uniform  in  holding  that  the  plain- 
tiff may  recover  any  damages  which  are  the  natural,  direct 
and  proximate  results  of  the  negligence  of  the  telegraph 
company.  The  damages  asked  were  $2,000;  the  jury  awarded 
but  1 1,250.  The  amount  fixed  by  the  verdict  shows  that  the 
result  was  a  matter  of  deliberation,  and  not  of  prejudice  or 
partiality.  The  verdict  of  the  jury  will  not  be  set  aside 
because  it  is  claimed  to  be  excessive,  unless  the  damages  are 
so  flagrantly  outrageous  and  extravagant  as  to  evince  intem- 
perance, passion  or  corruption  on  the  part  of  the  jury.  Cases 
of  this  character  are  not  submitted  to  a  jury  in  order  that 
the  same  verdict  may  be  brought  in  that  a  court  would  give. 
(Solen  V.  Railroad,  13  Nev.  137;  Brown  v.  Evans,  17  Fed. 
Rep.  917;  W.  U.  Tel.  Co.  v.  Broesche,  13  Am.  St.  Rep.  846; 
Engler  v.  W.  U.  Tel.  Co.,  69  Fed.  Rep.  185.) 

By  the  Court,  Bonnifield,  J.: 

This  action  was  brought  to  recover  damages  alleged  to 
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have  been  sustained  by  the  plaintiff  by  reason  of  the  defend- 
ant's delay  in  delivering  a  telegraph  message  to  the  party  to 
whom  it  was  addressed  at  Lovelock,  Nevada. 

It  is  alleged  in  the  complaint  that  the  said  telegram  was 
delivered  to  the  defendant  on  the  19th  day  of  February, 
1895,  at  about  the  hour  of  1  o'clock  in  the  morning  at  Grand 
Junction,  in  the  State  of  Colorado,  to  be  transmitted  by  the 
defendant  over  its  telegraph  line  to  Lovelock,  State  of  Nevada, 
and  there  to  be  delivered  to  T.  J.  Barnes;  that  the  plaintiff 
paid  to  the  defendant  the  sum  of  sixty  cents,  the  same  being 
the  price  demanded  by  the  defendant,  and  the  usual  and 
customary  charge  of  defendant  for  its  services  in  transmitting 
and  delivering  such  message;  that  in  consideration  of  said 
sum  of  money  the  defendant  did  then  and  there  promise 
and  agree,  and  it  became  and  was  the  duty  of  the  defendant 
to  send  and  transmit  said  telegram  through  and  over  its  said 
telegraph  line  from  Grand  Junction,  in  the  State  of  Colorado, 
to  Lovelock,  in  the  State  of  Nevada,  with  reasonable  diligence 
and  attention,  and  without  delay  or  neglect,  and  to  deliver 
the  same  without  delay  or  neglect  and  with  reasonable  dis- 
patch to  said  T.  J.  Barnes  at  Lovelock,  Nevada;  that  said 
telegram  was  duly  and  promptly  sent  by  defendant  to  its 
office  at  Lovelock,  and  was  received  by  defendant  at  its  said 
office  on  the  19th  day  of  February,  1895;  that  the  said  T.  J. 
Barnes,  on  the  said  19th  day  of  February,  and  for  more  than 
twelve  months  prior  thereto,  resided  in  said  town  of  Love- 
lock, which  was  well  known  in  said  town;  that  said  Barnes 
was  at  his  residence  on  the  19th  day  of  February  and  every 
day  thereafter  up  to  and  including  the  23d  day  of  February; 
that  said  defendant  negligently,  willfully  and  recklessly 
failed  to  deliver  said  telegram  to  the  said  T.  J.  Barnes,  and 
said  Barnes  never  received  said  telegram  until  the  22d  day 
of  February,  1895,  at  the  hour  of  2  o'clock  in  the  afternoon 
of  said  day  or  thereabouts;  that  said  telegram  was  as  fol- 
lows: "  Grand  Junction,  Colo.,  2-19.  To  T.  J.  Barnes,  Love- 
lock, Nevada:  Telegraph  me  ticket  to  Ogden.  William 
Barnes";  that  had  said  telegram  been  promptly  delivered 
by  said  defendant  at  Lovelock,  plaintiff  would  at  once  have 
received  from  T.  J.  Barnes  a  ticket  sufficient  for  his  immedi- 
ate passage  from  Ogden,  Utah,  to  Lovelock,  Nevada;  that  by 
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reason  of  defendant's  negligence  as  aforesaid,  plaintiff  was 
compelled  to  walk  out  of  the  city  of  Ogden  on  the  21st  day 
of  February  and  did  immediately  thereafter  walk  and  tramp 
from  said  city  of  Ogden  to  the  town  of  Battle  Mountain, 
Nevada,  a  distance  of  more  than  three  hundred  and  twenty 
miles,  all  to  plaintiff's  great  worry  and  distress  of  mind; 
that  at  said  town  of  Battle  Mountain,  on  or  about  the  23d 
day  of  February,  1895,  the  plaintiff  was,  without  negligence 
on  his  part,  run  over  by  a  car  on  the  track  of  the  Central 
Pacific  Railroad  Company  and  his  right  leg  crushed,  and 
thereafter  said  leg  was  amputated  above  the  knee,  all  by 
reason  of  defendant's  negligence  as  aforesaid,  and  to  the 
plaintiff's  damage  in  the  sum  of  two  thousand  dollars. 

The  defendant  answered  by  denying  the  allegations  of  the 
complaint,  and  alleging  that  the  dispatch  in  controversy  was 
filed  and  received  at  1:45  o'clock  a.  m,  at  Grand  Junction, 
Colorado,  on  the  20th  day  of  February,  and  by  mistake  of 
its  operator  was  dated  the  19th  day  of  February;  that  defend- 
ant delivered  the  message  to  T.  J.  Barnes  on  the  21st  day  of 
February;  that  said  Barnes  resided  two  or  three  miles  from 
Lovelock,  in  the  country;  that  the  manager  and  messenger 
of  the  defendant  were  ignorant  of  his  location  or  the  proper 
place  to  deliver  said  message,  and  averring  good  faith  and 
diligence  in  its  effort  to  deliver  said  message  on  the  day  it 
was  received;  that  the  injury  of  the  plaintiff  at  Battle 
Mountain  was  caused  by  his  own  criminal  misconduct,  care- 
lessness and  negligence.  The  answer  also  sets  up  a  certain 
contract  and  alleges  its  execution  by  both  parties.  The  con- 
tract was  printed  on  the  back  of  the  message  delivered  by 
the  plaintiff  to  the  defendant,  and  so  far  as  it  is  claimed  to 
be  material  in  this  case  it  is  as  follows: 

'^To  guard  against  mistakes  or  delays,  the  sender  of  a  mes- 
sage should  order  it  repeated,  that  is,  telegraphed  back  to  the 
original  office  for  comparison.  For  this,  one-half  the  regular 
rate  is  charged  in  addition.  It  is  agreed  between  the  sender 
of  this  message  and  this  company  that  said  company  shall 
not  be  liable  for  mistakes  or  delays  in  the  transmission  or 
delivery,  or  non-delivery  of  any  unrepeated  message,  whether 
happening  by  the  neglect  of  its  servants  or  otherwise,  beyond 
the  amount  received  for  sending  the  same.'*     *     *     * 
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On  the  face  of  the  blank  form  is  the  following:  "Send  the 
following  message  subject  to  the  terms  on  the  back  hereof, 
which  are  hereby  agreed  to."  Immediately  below  this  the 
telegram  in  question  was  written  by  the  operator  and  signed 
by  the  plaintiff. 

The  jury  returned  a  verdict  for  the  plaintiff  for  the  sum  of 
$1,250  damages,  and  judgment  was  entered  accordingly. 
This  appeal  is  taken  from  the  judgment  and  from  the  order 
of  the  court  denying  defendant's  motion  for  new  trial. 

Negligence:  Counsel  for  appellant  contends  that  there  was 
no  unreasonable  delay  in  delivering  the  message  to  T.  J. 
Barnes  at  Lovelock;  that  there  was  no  negligence  on  the  part 
of  the  appellant  with  respect  thereto.  Counsel  for  respondent 
contends  that  there  was  gross  negligence  in  delaying  the 
delivery  of  said  message  to  T.  J.  Barnes  after  it  was  received 
by  appellant  at  its  Lovelock  office.  Counsel  have  reviewed 
the  evidence  fully  and  argued  at  great  length  in  support  of 
their  respective  contentions. 

Without  reviewing  the  evidence,  in  this  opinion,  upon  the 
many  facts  disclosed  bearing  upon  the  issue  of  negligence  it 
is  sufficient  to  say,  that  there  is  substantial  conflict  in  the 
evidence  with  respect  thereto,  and  evidence  sufficient  to  sup- 
port either  contention  and  that,  therefore,  this  court  would  not 
be  justified  in  interfering  with  the  verdict  of  the  jury  or  the 
finding  of  the  court  in  favor  of  the  plaintiff  on  this  issue. 

The  Contract  or  Stipulation:  Counsel  for  appellant  points 
out  the  following  portion  of  the  contract  set  up  in  its  answer, 
as  being  that  part  on  which  it  relied  in  the  court  below  and 
relies  on  this  appeal,  to  wit: 

"  It  is  agreed  between  the  sender  of  this  message  and  this 
company  that  said  company  shall  not  be  liable  for  mistakes 
or  delays  in  the  transmission  or  delivery,  or  for  non-delivery 
of  any  unrepeated  message,  whether  happening  by  the  neglect 
of  its  servants  or  otherwise,  beyond  the  amount  received  for 
sending  the  same." 

The  telegram  in  question  was  an  unrepeated  message. 

The  contention  of  appellant's  counsel  with  respect  to  the 
contract  is:  That  it  is  reasonable  and  valid;  that  the  mes- 
sage was  received,  transmitted  and  delivered  subject  to  its 
conditions;  that  it  superseded  any  legal  duty  of  the  defend- 
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ant  in  regard  to  the  transmiBsion  and  delivery;  that  the  con- 
tract was  intended  to  modify  the  legal  duties  and  liabilities 
of  the  defendant  and  that  the  plaintiff  knew  he  had  con- 
tracted against  the  recovery  of  damages  in  case  of  delay  or 
non-delivery,  if  the  message  was  not  repeated. 

Upon  the  other  hand  counsel  for  respondent  maintains 
that  any  stipulation  restricting  the  liability  of  the  com- 
pany for  negligence  is  against  public  policy  and  void;  that 
the  stipulation  restricting  liability  for  an  unrepeated  mes- 
sage is  unreasonable  and  void  where  the  complaint  is  not 
for  mistake  or  errors  in  the  message  but  for  delay  or  fail- 
ure to  deliver  the  message.  The  discussion  with  respect 
to  the  validity  of  the  contract  in  question  has  taken  a  wide 
range.  Counsel  have  exhibited  great  industry  in  collecting 
and  reviewing  the  authorities  in  support  of  their  respective 
contentions. 

We  will  not  follow  them  through  their  exhaustive  argu- 
ments and  extended  review  of  many  of  the  decided  cases 
relating  to  questions  which  have  arisen  in  other  courts  with 
respect  to  the  validity  of  these  stipulations  on  telegraphic 
messages,  but  which  questions  are  not  involved  in  this  case. 
The  defendant,  when  it  received  said  message  from  the  plain- 
tiff and  the  sum  demanded  therefor,  undertook  thereby,  and 
its  legal  obligation  was,  not  only  to  transmit  the  same  over 
its  telegraphic  line  to  Lovelock,  Nevada,  with  reasonable 
care  and  dispatch,  but  to  there  deliver  it  to  T.  J.  Barnes, 
without  neglect  or  unnecessary  delay.  For  failure  to  so 
deliver  the  message  the  law  imposed  upon  it  certain  liability 
for  the  damages  which  the  plaintiff  might  sustain  by  reason 
of  negligent  or  unnecessary  delay  in  the  delivery.  The 
question  then  to  be  considered  and  determined  on  this  branch 
of  the  case  may  properly  be  formulated  as  follows:  Has  the 
contract  or  stipulation  named  the  legal  effect  of  restricting 
said  liability  by  reason  of  the  telegram  being  an  unrepeated 
message,  no  mistake  having  been  made  in  the  tenor  thereof? 

It  clearly  appears  to  us  that  no  such  effect  was  intended 
or  contemplated  by  either  of  the  contracting  parties  when 
they  entered  into  the  contract.  The  evident  and  only  objects 
in  having  telegraphic  messages  repeated  are  to  enable  the 
operators,   transmitting   and   receiving   the   same   over   the 
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wires,  to  readily  detect  and  correct  any  mistakes  or  errors 
they  might  make  in  the  message  as  received  for  transmission 
and  delivery,  and  thus  enable  the  defendant  to  avoid  such 
errors  and  their  legal  consequences.  A  delay,  or  the  non- 
delivery of  a  message,  might  be  caused  by  mistake  made  by 
the  operators  in  the  name  or  the  address  of  the  person  to 
whom  the  message  is  sent,  which  might  be  detected  and  cor- 
rected, if  the  message  was  repeated,  and  thereby  delay,  or 
the  non-delivery  of  the  message,  be  avoided.  If  the  delay 
complained  of  in  this  case  was  attributable  to  any  such  mis- 
take, counsel's  contentions  and  arguments  in  behalf  of  the 
appellant  would  be  based  on  more  reasonable  grounds  and 
be  supported  by  many  of  the  decided  cases.  It  is  not  claimed, 
however,  that  the  delay,  on  which  this  action  is  based,  would 
or  might  have  been  avoided  if  the  message  had  been  repeated. 
The  facts  preclude  such  claim.  When  the  repetition  of  the 
message  could  not  have  had  any  tendency  to  prevent  the 
delay  in  this  case,  and  when  the  delay  was  in  no  manner 
attributable  to  its  not  being  repeated,  the  stipulation  cannot, 
in  our  opinion,  be  held,  with  any  degree  of  reason,  to  have 
the  effect  of  restricting  the  defendant's  said  liability.  To 
consider  that  the  minds  of  the  parties  met  and, agreed,  that 
the  defendant's  liability  should  be  restricted  for  delay  in 
delivering  the  message  after  it  reached  the  Lovelock  oflSce, 
although  it  might  be  transmitted  to  and  taken  off  there 
without  any  mistake  occurring,  it  seems  to  us  would  be  with- 
out reason,  and  would  be  ascribing  to  the  parties  an  intent  to 
relieve  the  defendant  from  the  legitimate  consequences  of 
making  default  in  the  performance  of  a  legal  obligation, 
however  great  the  damages  might  be  to  the  plaintiff  result- 
ing therefrom,  simply  because  he  did  not  see  fit  to  have 
the  message  repeated  and  pay  an  additional  sum  therefor, 
although  the  doing  of  which  might  prove  to  be  utterly  use- 
less and  nonsensical  as  a  preventive  of  such  default.  So 
long  as  the  parties  are  to  be  regarded  as  legally  competent 
to  enter  into  contracts,  we  cannot  impute  to  them  any  such 
intent.  If  the  telegraph  company  had  such  intent  in  plac- 
ing such  stipulations  on  its  blank  forms,  then,  evidently,  its 
object  was  to  deceive  its  patrons  and  to  entrap  them  into 
unconsciously  relieving  it  from  liability  for  non-performance 
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of  a  plain  legal  and  moral  obligation.  We  are  not  willing 
to  ascribe  to  it  such  intent  or  object.  The  repetition  of  the 
message  would  have  had  no  legitimate  effect  to  induce  or  to 
expedite  the  delivery  in  this  case. 

'^It  is  clear  that  if  such  a  stipulation,  assented  to,  is  sus- 
tained as  having  the  force  of  a  contract  or  condition,  the 
company  is  under  no  obligation  to  deliver  any  unrepeated 
message.  For  this  reason  such  stipulations,  exacted  and 
assented  to,  are  generally  treated  as  unreasonable  and  void." 
(Sutherland  on  Damages,  sec.  958.) 

Authorities:  Many  cases  have  been  cited  by  appellant^s 
counsel  in  which  it  is  held  that  the  stipulations  as  set 
forth  in  the  printed  form  used  by  the  telegraph  companies 
are  reasonable  and  valid,  but  the  most  of  them  are  cases 
where  mistake  was  made  in  omitting  words,  or  in  the  sub- 
stitution of  words,  or  where  the  words  of  the  message  were 
obscure  or  in  cipher,  and  where  the  error  would  likely  have 
been  detected  if  the  message  had  been  repeated.  On  the 
other  hand,  counsel  for  respondent  has  cited  numerous  author- 
ities holding  to  the  contrary,  and  a  great  many  which  hold 
that  such  stipulations  do  not  have  the  legal  effect  of  restrict- 
ing the  company's  liability  for  delay  in  delivering  an  unre- 
peated message  after  it  has  been  received  and  correctly 
transcribed  at  the  terminal  office: 

Western  Union  Tel.  Co.  v.  Henderson,  89  Ala.  510;  Smith  v. 
Western  Union,  83  Ky.  104;  Western  Union  v.  Broesche^  72  Tex. 
654;  Graham  v.  Western  Union,  1  Colo.  230;  True  v.  Interna- 
tionai  Tel.  Co.,  60  Me.  9;  Hubbard  v.  Western  Union,  36  Wis. 
558;  Western  Union  v.  Eubank,  38  S.  W.  1068;  Western  Union 
V.  Clark,  61  Fed.  Rep.  624;  Fleschner  v.  Pacific  Postal  Tel.  Co., 
55  Fed.  Rep.  738. 

Many  other  decisions  are  in  line  with  the  above  cases. 
All  of  these  cases  are  based  on  better  reasoning  and  sounder 
legal  principles,  in  our  opinion,  than  the  few  cases  which 
sustain  these  stipulations  as  having  the  force  of  a  contract 
or  condition  with  respect  to  delay  or  non-delivery  of  an  unre- 
peated message  where  no  mistake  or  error  has  been  committed 
at  the  initial  or  terminal  office. 

Damages:  That  the  damages  awarded  by  the  jury  are 
excessive;  that  the  evidence  is  insufficient  to  support  the  ver- 
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diet,  and  that  the  verdict  is  against  law  and  the  evidence, 
are  grounds  on  which  the  motion  for  new  trial  was  based. 
It  will  be  observed  that  it  is  alleged  in  the  complaint  that 
the  negligence  of  the  defendant  in  delaying  the  delivery  of 
the  dispatch  resulted  in  the  plaintiff  being  compelled  to  walk 
out  of  Ogden  and  tramp  to  Battle  Mountain  a  distance  of 
more  than  three  hundred  and  twenty  miles,  and  that  he  did 
so  to  his  great  worry  and  distress  of  mind,  and  in  the  plain- 
tiff being  run  over  at  Battle  Mountain,  without  negligence 
on  his  part,  by  a  railroad  car,  his  leg  being  crushed  and 
afterwards  amputated  above  the  knee,  all  to  his  damage  in 
the  sum  of  two  thousand  dollars.  The  evidence  with  respect 
to  the  accident  at  Battle  Mountain  shows  that  it  was  due  to 
the  plaintiff's  own  negligence  and  fault,  besides  the  damages 
resulting  to  the  plaintiff  therefrom  were  not  the  natural  and 
proximate  consequence  of  the  defendant's  breach  of  the  con- 
tract to  deliver  said  message  without  unnecessary  delay. 
This  evidence  was  withdrawn  by  the  court  from  the  consid- 
eration of  the  jury  and  the  court  instructed  the  jury  that  no 
damages  could  be  awarded  for  mental  anguish.  When  this 
was  done  there  was  but  little  left  of  the  plaintiff's  case  on 
the  question  of  damages. 

By  partly  walking  and  partly  beating  his  way  on  the 
railroad  cars  the  plaintiff  arrived  at  Battle  Mountain  where 
the  accident  occurred.  If  it  be  conceded  that,  "it  was 
natural  and  probable  that  he  would  proceed  on  foot  to  Love- 
lock or  steal  a  ride  on  the  trains"  and  that  "  this  was  what 
any  reasonable  man  could  have  anticipated  under  the  cir- 
cumstances known  by  the  defendant  when  the  telegram  was 
received  at  Grand  Junction,"  as  claimed  by  respondent's 
counsel,  we  are  of  opinion  that  the  damages  award  of  $1,250, 
by  the  jury  was,  nevertheless,  greatly  in  excess  of  the  dam- 
ages the  plaintiff  sustained  at  Ogden  or  Battle  Mountain,  or 
on  the  road  between  the  two  places,  other  than  from  the 
worry  and  distress  of  mind  alleged  to  have  resulted  from  his 
having  to  walk  and  tramp,  and  damages  sustained  from  the 
crushing  and  amputation  of  the  leg,  all  of  which  were  elim- 
inated from  the  case  by  the  court.  It  seems  clear  that  the 
jury  must  have,  mainly,  based  their  verdict  on  these  mat- 
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ters  which  were  thus  withdrawn  from  their  consideration. 
In  this  the  verdict  was  against  the  law  as  given  by  the  court. 

The  judgment  and  order  appealed  from  must  be  reversed. 
It  is  so  ordered. 

Counsel  for  appellant  urges  objections  to  instructions  given, 
and  to  the  refusal  of  the  court  to  give  instructions  he  asked 
for.  We  are  of  opinion  that  counsel  has  no  just  cause  of 
complaint  in  this  respect.  The  instructions  were  exceedingly 
favorable  to  the  defendant  and  in  the  main  substantially  as 
the  counsel  requested. 

Belknap,  C.  J.:    I  concur. 

Massey,  J.,  being  of  counsel  in  the  case,  did  not  partici- 
pate in  the  above  decision. 


[No.  1496.] 

E.  L.  ALEXANDER,  Appellant,  v,  THEODORE  WIN- 
TERS AND  THE  WASHOE  LAKE  RESERVOIR 
AND  GALENA  CREEK  DITCH  COMPANY,  a  Cor- 
poration, Respondents. 

On  Rehearing. 

The  opinion  affirming  the  judgment  of  the  lower  court  was  based  upon  the 
fact  that  the  appellant  was  a  stockholder  of  the  defendant  corpora- 
tion, and  the  assumed  fact  that  she  was  cognizant  of  and  acquiesced 
in  the  V^inters  contract.  It  was  urged  as  ground  for  a  rehearing 
that  the  testimony  did  not  show  a  word  by  any  witness  that  appel- 
lant had  any  knowledge  of  the  said  contract  until  after  the  injuries 
were  inflicted  of  which  she  complained :  Heidi  upon  review  of  the 
evidence,  that  the  court's  assumption  was  entirely  justified. 

BsTOPPBi/— AccKPTANCB  OF  INSTRUMENT  IN  Part.    It  is  well  Settled  that  a 

person  shall  not  be  allowed  at  once  to  benefit  by  and  repudiate  an 

instrument,  but,  if  he  chooses  to  take  the  benefit  which  it  confers, 

.he  shall  likewise  take  the  obligations  or  bear  the  onus  which  it 

imposes. 

[For  opinion  in  this  case,  see  23  Nev.  475.] 

Petition  for  rehearing.     Denied. 

The  facts  sufficiently  appear  in  the  opinion. 

Trenmor  Coffin  and  Curler  &  Curler,  for  Appellant. 

R.  M.  Clarke  and  Wm.  Webster ,  for  Respondents. 
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ON  PETITION   FOR   REHEARING. 

By  the  Court,  Massey,  J.: 

The  appellant  urges  as  a  reason  for  the  granting  of  a 
rehearing  in  this  action  that  this  court  in  its  opinion  bases 
its  affirmance  of  the  judgment  appealed  from  upon  the  fact 
that  the  appellant  was  a  stockholder  of  the  corporation 
defendant,  and  upon  the  assumed  fact  that  she  was  cog- 
nizant of  the  Winters  contract,  and  acquiesced  in  the  exercise 
by  Winters  of  those  rights  reserved  in  the  contract,  and  that 
a  careful  examination  of  the  testimony  will  show  that  not  a 
word  by  any  witness  upon  either  side  tending  to  prove  that 
she  was  present  at  the  meeting  when  the  corporation  was 
organized,  or  that  she  ever  had  any  knowledge  of  any  of  the 
provisions  of  the  Winters  contract,  or  of  the  existence  of 
any  contract  with  Winters,  until  after  the  respondents  began 
to  inflict  the  injuries  of  which  she  complains.  If  this  is 
true,  then  the  opinion  of  the  court  is  based  upon  assumed 
facts,  and  the  rehearing  should  be  granted. 

It  appears  from  the  record  that  the  enterprise  of  construct- 
ing the  dam  and  ditches  for  the  purpose  of  storing  water 
in  Little  Washoe  lake  for  the  purposes  of  irrigation  first 
became  a  matter  of  discussion  and  consideration  among  the 
ranchers  likely  to  be  affected  thereby  as  early  as  in  May, 
1889,  if  not  earlier.  Steps  were  soon  taken  thereafter  to 
promote  the  enterprise  by  the  location  of  notices  of  water 
rights  covered  by  the  Winters  contract,  and  named  in  the 
conveyance  to  Winters  by  Ball  et  al.  under  the  name  of  The 
Washoe  Lake  Reservoir  and  Galena  Ditch  Company.  The 
Winters  contract  was  executed  on  the  18th  day  of  May,  1889. 
The  corporation  was  organized  on  the  5th  day  of  September, 
1889,  and  on  the  same  day  the  conveyance  of  the  water 
rights  to  Winters  was  made.  E.  0.  Crane,  one  of  the  pro- 
moters of  the  enterprise,  testified  in  effect,  that  he  was  the 
then  president  of  the  corporation  defendant,  and  had  been  a 
stockholder  therein  since  its  organization ;  that  the  appellant 
was  not  connected  with  the  enterprise  when  it  was  first  dis- 
cussed, but  that  she  was  a  member  at  the  time  of  the  organi- 
zation of  the  corporation;  that  when  the  enterprise  was  first 
started  she  was  anxious  to  obtain  an  interest  in  it;  that  before 
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the  corporation  was  formed,  she  came  to  witness  and  informed 
him  that  she  desired  an  interest,  and  that  he  had  informed 
her  that  he  would  speak  to  the  company  at  the  first  meeting 
thereafter  and  try  to  obtain  for  her  an  interest  in  the  same; 
that  at  the  first  meeting  after  she  had  made  the  request,  he 
had  informed  the  company  that  she  desired  to  come  in  and 
was  willing  to  pay  her  part  of  the  expense;  that  this  meet- 
ing was  held  before  the  corporation  was  formed.  (Tran- 
script, pp.  348-354.) 

John  Wright,  the  secretary  of  the  defendant  corporation 
since  its  formation,  testified,  among  other  things,  that  the 
appellant  was  present  at  the  meeting  held  on  the  5th  day  of 
September,  1889,  and  participated  in  the  organization  of  the 
corporation  and  the  adoption  of  its  by-laws;  that  she  signed 
the  name  of  Kandler,  her  immediate  grantor,  to  the  by-laws 
containing  the  following  preamble:  "We,  the  undersigned 
stockholders  of  the  Washoe  Lake  Reservoir  and  Galena 
Ditch  company,  do  hereby  adopt  the  following  by-laws  and 
rules  as  the  by-laws  of  this  association  with  full  knowledge 
of  all  its  provisions":  that  twenty  shares  of  the  stock  were 
issued  to  the  said  Kandler  and  receipted  for  by  the  appel- 
lant; that  ten  shares  thereof  were  transferred  to  the  appel- 
lant, on  the  20th' of  June,  1893;  that  at  the  meeting  of  Sep- 
tember 5,  1889,  the  general  purposes  of  the  corporation  were 
discussed,  and  the  appellant  participated  in  that  discussion; 
that  the  various  assessments  levied  upon  the  stock  by  the 
company  for  the  construction  of  the  dam  and  ditches  were 
paid  by  Mrs.  Alexander;  that  the  appellant  in  fact  managed 
the  shares  of  stock  standing  in  Kandler's  name,  paid  the 
assessments  thereon,  and  attended  the  meetings  of  the  stock- 
holders; that  at  meetings  of  the  stockholders  discussions 
were  had  as  to  the  dam,  its  construction  and  purpose,  how  it 
was  to  be  built,  and  how  maintained,  and  that  the  appellant 
was  present  at  these  discussions;  that  the  dam  was  com- 
pleted in  December,  1889;  that  the  appellant  was  present  at 
a  discussion  when  the  contents  of  the  Winters  contract  was 
had;  that  she  had  in  the  year  1890  conversed  with  the  wit- 
ness about  the  Winters  contract,  and  that  in  that  conversa- 
tion she  offered  some  objection  .to  the  contract  letting  the 

water  run  too  soon;  that  she  knew  in  1890  that  the  contract 
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required  the  (jompany  to  turn  the  water  loose  on  or  before 
the  1st  of  July  upon  notice  from  Winters. 

Without  quoting  further  from  the  record,  we  are  of  the 
opinion  that  this  testimony  is  amply  sufficient  to  justify 
this  court  in  holding  that  the  appellant  was  cognizant  of  the 
agreement  with  Winters,  and  that  she  acquiesced  in  the  exer- 
cise by  Winters  of  those  rights  reserved  in  the  contract. 
She  was  a  promoter  of  the  enterprise  before  the  corporation 
was  formed;  she  was  present  when  the  corporation  was 
formed;  she  was  interested  in  the  enterprise  before  the  cor- 
poration was  formed;  she  subscribed  for  stock  in  the  name 
of  her  immediate  grantor,  paid  the  assessments  thereon,  con- 
trolled the  same,  attended  the  meetings  of  the  stockholders, 
participated  in  those  meetings,  and  during  the  first  year  of 
the  existence  of  the  corporation  discussed  the  provisions  of 
the  Winters  contract,  directly  affecting  her  interest  in  this 
suit,  with  the  secretary  of  the  company.  Winters  exercised 
the  rights  reserved  to  him  in  that  contract  from  the  time  the 
dam  was  completed  until  the  commencement  of  this  suit, 
and  during  all  that  time  the  appellant,  or  her  immediate 
grantor,  accepted  the  benefits  of  the  corporation  as  declared 
in  its  purposes.  The  corporation  had  no  franchise  outside  of 
the  Winters  contract,  and  the  appellant  is  shown  to  have 
known  this  fact.  Having  therefore  accepted  the  benefits  of 
the  contract,  having  permitted  Winters  for  a  number  of  years 
to  exercise  his  rights  under  that  contract,  we  are  of  the 
opinion  that  neither  the  corporation  nor  the  appellant  as  a 
stockholder  therein,  and  her  immediate  grantor,  as  a  stock- 
holder therein,  have  any  right  to  repudiate  its  burdens. 

Under  the  authorities  cited  in  the  opinion  we  think  it  is 
well  settled  that  a  person  shall  not  be  allowed  at  once  to 
benefit  by  and  repudiate  an  instrument,  but,  if  he  chooses 
to  take  the  benefit  which  it  confers,  he  shall  likewise  take  the 
obligations  or  bear  the  onus  which  it  imposes. 

The  petition  for  a  rehearing  will  therefore  be  denied. 
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[No.  1506.] 

STATE  OF  NEVADA,  ex  rel.  LYON  COUNTY,  Relator, 
V.  C.  A.  LaGRAVE,  State  Controller,  Respondent. 

Kevbnuk  Officbbs  op  County— State's  Liability  for  Salary— Mandamus. 
Under  the  provisions  of  Stats.  1895,  p.  86,  sec.  21,  which  provides 
that  "the  state  shall  allow  the  several  counties,  for  services  ren- 
dered, ander  the  revenue  act,  by  the  auditor,  assessor  and  treasurer 
of  each  county,  a  sum  which  shall  be  the  proportion  of  the  state 
tax  to  the  whole  tax  levied  by  the  county  on  the  basis  of  the  sal- 
aries allowed";  i/e/<2,  that  where  such  officers,  ex  officio,  perform  the 
duties  of  other  county  officers,  not  concerned  in  the  collection  of 
the  revenue,  and  receive  a  salary  in  xolido  for  the  office  and  ex  officio 
office  or  offices  held  by  them,  the  state  cannot  be  compelled  to  make 
the  county  an  allowance  upon  any  part  of  such  salaries. 

Constitutional  Law— County  Must  Support  its  Own  Officers.  For  the 
state  to  pay  any  part  of  the  expenses  of  a  county  government  not 
connected  with  the  state's  tax,  or  any  business  of  the  state,  would 
be  in  contravention  of  section  21  of  article  XYII  of  the  state  con- 
stitution, which  declares  that  each  county  shall  support  its  own 
officers,  subject  to  such  regulations  as  may  be  prescribed  by  law. 

Original  proceeding.  Application  for  mandamus  by  the 
State,  on  the  relation  of  Lyon  county,  against  C.  A.  LaGrave, 
as  State  Controller,  to  compel  the  allowance  by  the  state  of 
a  portion  of  the  salaries  of  the  county  treasurer,  assessor 
and  auditor.     Writ  denied. 

The  facts  sufficiently  appear  in  the  opinion. 

John  Loihrop,  District  Attorney,  for  Relator. 

Jam£8  R.  JudgCy  Attorney-General,  for  Respondent: 
I.  Relator  claims  that  it  is  entitled  to  settle  with  the  state 
in  accordance  with  the  provisions  of  section  21,  act  of  1885, 
and  on  the  basis  of  the  salaries  provided  for  under  this  act 
of  the  Legislature  of  the  State  of  Nevada  entitled  "  An  act 
consolidating  certain  county  offices  in  Lyon  county  and  regu- 
lating the  compensation  of  the  county  officers  in  the  said 
county,"  approved  March  16,  1891,  as  amended  February  18, 
1893  (Stats.  1893,  p.  27),  wherein  it  is  provided  that  "the 
county  clerk,  as  ex-officio  county  treasurer,  shall  receive  an 
annual  salary  of  fifteen  hundred  dollars,  which  shall  be  in 
full  compensation  for  all  his  services  both  as  county  clerk 
and  ex  officio  county  treasurer;  the  county  recorder,  as  ex 
officio  county  auditor  and  superintendent  of  public  schools, 
shall  receive  an  annual   salary  of  fifteen  hundred  dollars, 
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which  shall  be  in  full  corapenBation  for  all  his  services  both 
as  county  recorder  and  ex  officio  county  auditor  and  ex 
officio  superintendent  of  public  schools;  the  sheriff,  as  ex 
officio  county  assessor,  shall  receive  an  annual  salary  of 
fifteen  hundred  dollars,"  *  *  *  while  respondent  con- 
tends that  the  settlement  should  be  made  on  the  basis  that 
the  clerk,  as  ex  officio  treasurer,  should  be  allowed  a  salary 
of  $1,200  per  annum  for  his  ex  officio  services,  the  recorder, 
as  ex  officio  auditor,  $900  per  annum,  and  the  sheriff,  as  ex 
officio  assessor,  $1,500  per  annum,  the  latter  officer  being 
allowed  certain  fees  for  his  services  as  sheriff.  The  differ- 
ence between  the  relator  and  the  controller  being  $545  70, 
this  being  the  amount  relator  claims  in  excess  of  the  amount 
allowed  by  the  controller  in  his  adjustments  of  the  accounts 
presented  by  relator.  It  seems  amazingly  strange  that  rela- 
tor should  contend  that  the  state  is  indebted  to  it  on  account 
of  salaries  paid  certain  ex  officio  officers  for  duties  performed 
by  them  in  that  capacity,  when  the  statute  under  which  it 
makes  this  claim  expressly  provides  that  it  will  l>e  entitled 
to  be  reimbursed  for  a  portion  of  the  salaries  paid  to  certain 
officers. 

By  the  Court,  Bonnifield,  J.: 

Section  21  of  an  act  entitled  ''An  act  regulating  the  com- 
pensation of  county  officers,  etc."  (Stats.  1885,  p.  85)  pro- 
vides: "  The  State  of  Nevada  shall  allow  the  several  counties 
herein  named,  for  services  rendered,  under  the  revenue 
act,  by  the  auditor,  assessor  and  treasurer  of  each  county,  a 
sum  which  shall  be  the  proportion  of  the  state  tax  to  the 
whole  tax  levied  by  the  county  on  the  basis  of  the  salaries 
allowed  by  the  act  (fixing  the  salaries)  including  the  com- 
pensation allowed  for  deputies  by  the  commissioners.  These 
allowances  shall  be  made  at  the  time  of  the  semi-annual  set- 
tlement provided  by  law,  upon  vouchers  furnished  the  couny 
treasurer  by  the  board  of  commissioners  of  each  county." 

The  Statutes  of  1893,  p.  27,  fix  the  salaries  of  said  officers 
in  Lyon  county  as  follows: 

"  Sec.  1.  The  county  clerk,  as  ex  officio  county  treasurer, 
shall  receive  an  annual  salary  of  fifteen  hundred  dollars, 
which  shall  be  in  full  compensation  for  all  his  services,  both 
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as  county  clerk  and  ex  oflScio  county  treasurer.  He  shall 
make  no  charge  for  services  performed  for  the  county,  but  all 
fees  authorized  by  law  and  collected  by  him  shall  be  turned 
into  the  county  treasury. 

"  Sec.  2.  The  county  recorder,  as  ex  officio  county  auditor, 
and  also  ex  officio  superintendent  of  public  schools,  shall 
receive  an  annual  salary  of  fifteen  hundred  dollars,  which 
shall  be  in  full  compensation  for  all  services,  both  as  county 
recorder,  ex  officio  county  auditor  and  ex  officio  superintend- 
ent of  public  schools.  He  shall  make  no  charge  for  services 
performed  for  the  county,  but  all  fees  authorized  by  law  and 
collected  by  him  shall  be  paid  into  the  county  treasury  on 
the  first  Monday  in  each  month. 

"  Sec.  3.  The  sheriff,  as  ex  officio  county  assessor,  shall 
receive  an  annual  salary  of  fifteen  hundred  dollars,  and  shall 
receive  for  all  services  and  duties  to  be  performed  by  him  as 
sheriff,  all  fees  now  allowed  by  law,  which,  together  with  his 
salary  as  ex  officio  county  assessor,  shall  be  in  full  compen- 
sation for  all  services  and  duties  performed  by  him  as  both 
sheriff  and  ex  officio  county  assessor." 

The  controller  allowed  Lyon  county  for  the  services  ren- 
dered to  the  state  under  the  revenue  act  by  these  several 
officers,  a  sum  in  the  proportion  of  the  state  tax  to  the  whole 
tax  levied  by  the  county  on  the  basis  of  a  salary  for  the  ex 
officio  treasurer  of  $1200  and  for  the  ex  officio  auditor  $900, 
instead  of  $1500  salary  for  each,  and  for  the  sheriff's  salary 
$1500,  as  fixed  by  statute.  There  is  no  dispute  between  the 
parties  as  to  this  latter  salary.  The  relator  claims  that  the 
allowance  should  be  made  on  the  basis  of  $1500  for  the  sal- 
ary of  each  of  the  three  officers. 

This  proceeding  was  instituted  by  the  •relator  to  compel 
the  controller  by  mandamus  to  make  the  allowance  on  the 
above  basis  claimed  by  it.  Evidently  the  object  of  said 
section  21  of  said  act  of  1885  was  to  allow  each  county  the 
state's  proportion  of  the  necessary  expense  it  might  incur  in 
collecting  the  state  and  county  tax,  and  no  more.  To  this 
end  it  was  provided  that  the  allowance  shall  be  the  propor- 
tion of  the  state  tax  to  the  whole  tax  levied  by  the  county  on 
the  basis  of  the  salaries  paid  these  three  officers  by  the 
county.     Now  in  the  case  at  bar  the  salary  of  county  clerk, 
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as  ex  of&cio  county  treasurer,  is  fixed  at  $1500,  which  is 
declared  to  be  in  full  compensation  of  all  his  services  both  as 
county  clerk  and  ex  officio  treasurer.  He  is  not  to  charge 
the  county  for  any  services  he  may  render  it,  but  shall  pay 
all  fees  collected  by  him  into  the  county  treasury. 

It  was  argued  on  the  hearing  by  relator's  counsel  that 
neither  the  clerk  nor  the  recorder  received  any  salary  as 
such  officers,  but  a  salary  of  $1500  each,  as  ex  officio  treas- 
urer and  ex  officio  auditor,  respectively,  and  that,  therefore, 
the  controller  must  take,  these  sums  in  connection  with  the 
ex  officio  assessor's  salary  of  $1500  as  a  basis  for  his  allow- 
ance to  the  county. 

But,  evidently,  the  salary  of  $1500  was  intended  as  the 
salary  of  the  clerk,  as  clerk,  and  as  ex  officio  treasurer;  for 
it  is  declared  to  be  in  full  compensation  for  his  services  both 
as  clerk  and  as  ex  officio  treasurer. 

The  legislature  provided  a  salary  for  these  two  offices  of 
$1500  in  solido.  Now,  if  it  be  held  that  the  state  must  pay 
the  county  on  this  basis,  the  result  will  be  that  the  state  will 
pay  not  only  its  proportion  of  the  county's  expense  in  col- 
lecting the  state  and  county  revenues,  but  a  part  of  the 
county's  expense  connected  with  the  clerk's  office  wholly  dis- 
connected from  its  expense  concerning  the  revenue.  The 
county  clerk  is  a  county  officer,  and  as  clerk  he  has  duties 
to  perform  not  in  any  manner  connected  with  the  revenue 
of  either  the  state  or  county.  These  duties  are  important 
and  his  services  for  performing  them  are  valuable.  If  the 
intent  of  the  legislature  was  that  the  controller  should  base 
his  semi-annual  allowance  to  the  county  on  this  salary 
of  the  clerk  as  clerk  and  as  ex  officio  treasurer,  then  it 
intended  that  the  state  should  pay  part  of  the  expense  of 
the  county  government  not  connected  with  the  state's  tax  or 
any  business  of  the  state.  To  do  this  would  be  in  contra- 
vention of  section  21  of  article  XVII  of  the  constitution  of 
this  state,  which  declares  that  each  county  shall  support  its 
own  officers,  subject  to  such  regulations  as  may  be  prescribed 
by  law.  It  is  evident  that  the  expense  to  Lyon  county  for 
all  the  services  of  the  ex  officio  treasurer  is  not  $1500  a  year, 
for  it  only  pays  that  sum  as  compensation  for  all  services  of 
both  the  clerk  and  ex  officio  treasurer,  and  it  receives  all  the 
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fees  collected  by  the  clerk.  For  the  services  performed  for 
which  he  collects  fees  and  pays  the  same  over  to  the  county, 
he  receives  in  part  the  $1500.  What  is  said  above  with  refer- 
ence to  the  clerk  and  ex  officio  treasurer  and  the  salary  and 
fees,  is  applicable  to  the  recorder  and  ex  officio  auditor  and 
ex  officio  superintendent  of  public  schools. 

The  legislature  having  failed  to  iSx  a  salary  for  the  office  of 
ex  officio  treasurer,  separate  from  the  office  of  county  clerk^ 
and  having  failed  to  fix  a  salary  for  the  office  of  ex  officio 
auditor,  separate  from  the  other  two  offices  connected  there- 
with, but  having  combined  the  salary  for  the  two  offices  in  the 
one  case  and  for  the  three  offices  in  the  other,  the  controller 
made  his  allowance  to  Lyon  county  on  a  basis  that  he  con- 
sidered to  be  fair  and  equitable  between  the  state  and  county. 

This  allowance  was  not  agreed  to  by  the  county,  and  its 
counsel  insisted  on  the  argument  of  this  case  that  neither  the 
controller  nor  this  court  has  any  authority  to  segregate  these 
salaries  to  determine  what  the  amount  of  the  allowance 
should  be.  Conceding  this  contention,  it  does  not  follow  that 
the  allowance  shall  be  made  on  the  basis  claimed  by  counsel; 
but  rather  that  no  allowance  at  all  can  be  made.  These  sal- 
aries being  in  $olido,  as  above  shown,  there  is  n6  basis  on 
which  an  allowance  can  be  made  under  the  said  statute  of 
1885.  We  learn  from  the  controller's  office  and  the  records 
therein  that  some  other  counties  were  in  a  position  similar  to 
that  of  Lyon  county  in  respect  to  the  salaries  of  their  officers, 
and  similar  contention  arose  between  them  and  the  con- 
troller, on  the  semi-annual  settlements,  but  he  and  the  proper 
county  authorities  in  these  instances  settled  the  matter  .on 
what  they  deemed  to  be  a  just  and  equitable  basis  between 
the  state  and  these  counties.  When  such  settlement  is  made 
satisfactory  to  all  parties  concerned,  no  one  need  complain. 
If  the  controller  and  the  proper  officials  of  Lyon  county  can- 
not agree  upon  a  fair  basis  on  which  the  allowance  shall  be 
made,  we  are  of  opinion  no  allowance  can  be  had  further 
than  what  has  already  been  made. 

It  follows  from  the  foregoing  that  the  writ  prayed  for  must 
be  denied. 

It  is  so  ordered. 

Massey,  J.:    I  concur.      
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[No.  1502.] 

Mrs.  J.  E.  CONTER,  Appellant,  v.  CLARA  HERSCHEL, 
ET  AL.,  Respondents. 

Right  to  Partition — Must  Have  Estate  in  Possession.  A  person  has 
not  the  right  of  a  compulsory  partition  of  property  unless  he  has 
an  estate  in  possession,  one  hy  virtue  of  which  he  is  entitled  to  enjoy 
the  present  rents  or  the  possession  of  the  property  as  one  of  the 
cotenants  thereof. 

Appeal  from  the  District  Court  of  the  State  of  Nevada, 
Humboldt  county;  A.  E.  Cheney ^  District  Judge: 

Action  by  Mrs.  J.  E.  Center  against  Clara  Herschel  and 
others.  From  a  judgment  for  defendants,  and  from  an  order 
denying  her  motion  for  a  new  trial,  plaintiff  appeals. 
Affirmed. 

The  facts  sufficiently  appear  in  the  opinion. 

D.  S,  Truman  and  L,  A,  Buchaer^  for  Appellant. 

James  F.  Dennis  and  W.  S.  Bonnifield,  for  Respondent. 

By  the  Court,  Bonnifield,  J.: 

This  action  was  brought  to  secure  partition  of  certain 
lands,  water  right  and  personal  property  which  the  plaintiff 
alleged  in  her  complaint  were  owned  and  possessed,  ever 
since  the  16th  day  of  May,  1889,  by  the  plaintiff  and  defend- 
ant, Clara  Herschel,  as  tenants  in  common,  in  equal  shares, 
and  for  an  accounting. 

The  court  found,  that  the  plaintiff  and  Clara  Herschel 
were  the  owners  as  tenants  in  common  of  a  part  of  the  lands 
and  all  of  the  water  right  named  in  the  complaint,  and 
ordered  partition  thereof.  The  court  found,  that  the  plaintiff 
had  no  right,  title  or  interest  in  the  other  lands  described  in 
the  complaint,  and  had  no  right,  title  or  interest  in  any  of 
the  personal  property,  and  decided  that  she  was  not  entitled 
to  partition  of  said  other  lands,  nor  of  said  personal  prop- 
erty, and  that  she  was  not  entitled  to  an  accounting.  From 
said  decision  denying  said  partition  and  an  accounting,  and 
the  order  denying  her  motion  for  new  trial,  the  plaintiff 
appeals. 

The  plaintiff's  contention,  in  substance,  is,  that  in  1889 
and  prior  thereto,  one  Isaac  West  and  defendant,  Clara 
Herschel,  were  the  owners  and  in  possession  of  all  of  said 


Digitized  by 


Google 


Oct.  1897.]       CoNTER  17.  Herschel.  153 


Opinion  of  the  Court — Bonnifield,  J. 


property  as  tenants  in  common,  share  and  share  alike;  that 
while  they  were  so  the  owners  and  in  possession  West,  on  the 
16th  day  of  May,  1889,  conveyed  to  the  plaintiff  all  his 
right,  title  and  interest  in  and  to  said  property  by  deed  of 
gift,  and  that  by  virtue  of  said  deed  the  plaintiff  sdcceeded 
to  all  the  rights  of  West  in  the  premises. 

As  to  that  part  of  the  land  which  was  excluded  from  the 
order  of  partition,  it  is  sufficient  to  say  that  there  is  evidence 
tending  to  show  that  it  does  not  belong  to  the  cotenancy. 

With  reference  to  the  personal  property,  the  evidence  on 
the  part  of  the  plaintiff  tends  to  show  that,  if  any  of  it 
belonged  to  the  cotenancy,  the  plaintiff  had  neither  the 
possession  nor  the  right  of  possession  when  this  suit  was 
brought;  that  said  deed  of  gift  was  executed  by  West  and 
received  by  the  plaintiff  under  an  agreement  and  under- 
standing between  them  that  West  was  to  retain  the  pos- 
session of  the  property  and  enjoy  the  use  thereof  and  its 
proceeds  for  his  living  and  expenses  during  his  life,  or  so 
long  as  he  desired  to  do  so;  that  said  deed  was  to  take  effect 
in  possession  only  on  the  death  of  West,  or  his  abandonment 
of  the  property  or  surrender  of  the  property  and  possession 
thereof  to  the  plaintiff.  It  appears  that  the  plaintiff  resided 
and  continued  to  reside  in  California,  never  attempted  to 
take  possession  and  never  questioned  West's  right  of  pos- 
session and  enjoyment  of  said  property  as  aforesaid. 

Applicant  must  be  entitled  to  possession.  "  If  the  property 
of  a  cotenancy  be  a  proper  subject  for  compulsory  partition, 
and  if  some  or  all  of  the  estates  held  therein  be  estates  of 
which  the  courts  will  take  jurisdiction  for  the  purpose  of 
compelling  an  enjoyment  in  severalty,  the  next  subject  for 
inquiry  is  whether  the  person  who  proposes  to  file  the  bill  or 
complaint  for  partition  is,  in  respect  to  his  present  interest 
in  the  property,  and  to  his  present  relations  towards  it,  one 
of  the  persons  authorized  by  law  to  demand  its  partition. 
An  estate  may  be  one  of  which  courts  may  take  jurisdiction 
and  compel  a  partition  at  the  instance  of  some  of  the  parties 
interested  therein;  and  yet  it  may  happen  that  the  person 
desirous  of  procuring  a  partition,  though  a  party  interested  in 
the  property,  is  not  one  who  may  demand  its  partition.  The 
interest  of  one  of  the   part  owners   may    be  such   that   he 
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could  be  compelled  to  assent  to  a  partition,  but  not  such 
as  to  authorize  him  to  demand  one  from  the  other  part 
owners.  A  familiar  illustration  of  this  existed  in  the  case 
of  remainder-men  in  proceedings  for  partition  in  chancery. 
Thus  a'  remainder-man  might  be  brought  before  the  court,  in 
certain  cases,  and  be  compelled  to  execute  a  conveyance  for 
the  purpose  of  carrying  out  a  decree  of  partition,  but  in  no 
case  could  he  institute  proceedings  to  enforce  compulsory 
partition.  It  is  a  general  rule  prevailing  in  England  with- 
out exception,  and  also  throughout  the  majority  of  the 
United  States,  that  no  person  has  the  right  to  demand  any 
court  to  enforce  a  compulsory  partition  unless  he  has  an 
estate  in  possession — one  by  virtue  of  which  he  is  entitled  to 
enjoy  the  present  rents  or  the  possession  of  the  property  as 
one  of  the  cotenants  thereof."  (Freeman  on  Cotenancy  and 
Partition,  2d  ed.,  sec.  446,  and  cases  there  cited.) 

The  main  contention  on  the  part  of  the  plaintiff  with 
respect  to  personal  property  relates  to  a  certain  lot  of  cattle. 
As  to  those  we  do  not  feel  justified  from  the  facts  and  circum- 
stances disclosed  by  the  evidence  to  disturb  the  conclusion  of 
the  court,  as  we  understand  it  to  be,  that  they  do  not  belong 
to  the  cotenancy. 

The  judgment  and  order  appealed  from  are  affirmed. 


[No.  1514.] 

P.  MANDLEBAUM  and  TRENMOR  COFFIN,  Respond- 
ents, V,  M.  p.  gregovich.  Appellant. 

Practice — Assiunise  of  Interest  in  Judgment  Proper  Party  Plaintiff. 
Under  the  civil  practice  act,  providing  that  actions  shall  be  prose- 
cuted in  the  name  of  the  real  party  in  interest  (Gen.  Stats.  3026), 
and  that  all  persons  having  an  interest  in  obtaining  the  relief 
demanded  may  be  joined  as  plaintiffs,  except  as  otherwise  provided 
(Gen.  Stats.  3034),  an  assignee  of  an  interest  in  a  judgment  is  a 
proper  party  plaintiff  in  an  action  on  such  judgment. 

Judgment— Right  of  Action  Ufo;*— Common  Law  Rule  Prevails.  Under 
the  common  law  rule  which  prevails  in  this  state,  the  right  of  action 
upon  an  unsatisfied  judgment  is  a  matter  of  course.  It  is,  there- 
fore, not  necessary  to  aver  in  the  complaint  or  show  by  the  record 
that  other  good  cause  exists  therefor. 
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Idbm — Good  Gausb  for  Bbingiitq  Action  Upon.  A  good  caase  is  shown 
for  the  bringing  of  an  action  where  the  complaint  and  record  show 
that  at  the  time  the  action  was  commenced  the  statutory  right  of 
execution  had  been  barred  for  more  than  nine  years,  while,  with 
regard  to  the  right  to  bring  an  action  on  the  judgment,  the  statute 
of  limitations  had  only  been  running  two  days. 

Appeal  from  the  District  Court  of  the  State  of  Nevada, 
Ormsby  county;  C.  E,  Mack,  District  Judge: 

Action  by  F.  Mandlebaum  and  Trenmor  Coffin  against 
M.  P.  Gregovich.  Prom  a  judgment  in  favor  of  plaintiffs, 
and  from  an  order  denying  a  new  trial,  defendant  appeals. 
Affirmed. 

The  facts  sufficiently  appear  in  the  opinion. 

Torreyson  dc  Summerfield,  for  Appellant: 

I.  Our  contention  is  that  if  the  respondents  have  the 
right  to  bring  this  action,  they  must  jSrstshow,  as  a  condition  . 
precedent,  for  bringing  "the  same,  a  necessity  for  doing  so. 
They  must  show  that  they  cannot  by  the  issuance  of  an 
execution  recover  the  amount  of  the  judgment.  They 
must  show  that  they  have  exhausted  their  remedy,  for  if  the 
appellant  had  or  has  property  within  the  State  of  Nevada 
out  of  which  a  judgment  could  be  realized,  it  was  the  duty 
of  respondents  to  have  subjected  that  property  to  the  pay- 
ment of  the  debt.  We  believe  that  the  question  of  the  right 
to  sue  upon  the  judgment  has  been  decided  by  our  own 
supreme  court.  The  plaintiff  cannot  claim  of  strict  right  to 
sue  his  judgment  as  often  as  he  may  choose  without  showing 
any  necessity  for  such  choice.  This  question  was  exhaust- 
ively considered  by  Judge  Leonard  in  the  case  of  Solen  v.  V.  & 
T.  R,  R.  Co,y  15  Nev.  324.  See,  also,  Pitzer  v.  Russel,  4  Oregon, 
130,  and  other  cases  cited  by  Justice  Leonard  in  his  opinion. 

II.  If  the  right  to  issue  execution  has  been  lost  from  the 
lapse  of  time  of  the  inaction  of  the  plaintiff,  who  has  also 
lost  all  means  of  reviving  his  judgment  so  as  to  be  entitled 
to  execution  thereon,  it  has  been  held  that  the  judgment  is 
so  far  extinguished  that  it  cannot  support  an  action  thereon. 
{Mawhinney  v.  Doane^  40  Kan.  676.) 

Trenmor  Coffin,  for  Respondents: 

I.     There  was   no   misjoinder   of    parties   plaintiff.     The 
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pleadings  and  proofs  show  that  plaintiffs  were  each  equally 
interested  in  the  judgment  upon  which  the  action  was 
brought  and  in  the  judgment  to  be  recovered.  They  were 
properly  joined  as  plaintiffs  in  this  action.  (Gen.  Stats. 
3026,  3034,  3036;  McBeth  v.  VanSickle.  6  Nev.  134;  White 
Pine  Co.  Bank  v.  Sadler ^  19  Nev.  98;  Ricord  v.  C.  P.  R.  R. 
Co,,  15  Nev.  167;  Smith,  et  al.,  Claimants,  4  Nev.  254;  Mavich 
V.  Qrier,  3  Nev.  52;  Keller  v.  BlasdeU,  1  Nev.  492;  CarpenUr 
V.  Johnson,  1  Nev.  332;  Grain  v.  Aldrich,  38  Cal.  514,  518; 
99  Am.  Dec.  423,  followed  in  54  Cal.  579  and  75  Cal.  522; 
OradwohL  v.  Harris,  29  Cal.  154;  Owen  v.  Frink,  24  Cal.  172, 
177;  Marzion  v.  Pioche,  8  Cal.  536;  Whitney  v.  Stark,  8  Cal. 
516.) 

II.  No  execution  could  have  been  issued  upon  the  former 
judgment  of  Mandlebaum  v.  Gregovich  at  the  time  this  action 
was  commenced,  or  at  any  time  after  six  years  from  the  date 
of  the  judgment.  (Gen.  Stats.  3233,  amended  Stats.  1889, 
p.  26;  Perkins  v.  Sierra  Nev.  S.  Mg.  Co.,  10  Nev.  406,  415, 
416;  State  v.  McArthur,  5  Kan.  282;  Mann  y.McAtee,  37  Cal. 
11,  13,  14;  Solomon  v.  Maguire,  29  Cal.  277,  299,  236-7;  Bowers 
y.  Crany,  30  Cal.  622;  WhiU  v.  Clark,  8  Cal.  512;  Freeman 
on  Executions,  2d  ed.,  sees.  27,  27a,  and  28,  and  authorities 
cited.) 

III.  This  action  is  not  barred  by  the  statute  of  limita- 
tions. The  statutory  time  within  which  an  execution  may 
issue  upon  a  judgment,  and  the  statute  of  limitations  may 
not  both  run  against  the  judgment,  at  the  same  time.  The 
time  of  execution  runs  regardless  of  whether  the  judgment 
debtor  be  within  or  without  the  state.  (See  authorities 
under  Point  II.)  The  statute  of  limitations  runs  only  when 
the  defendant  is  within  the  state.  If  the  time  of  execu- 
tion and  the  statute  of  limitations  have  both  run  against  the 
judgment,  it  is  extinguished.  If  the  time  of  execution  has 
expired  and  the  statute  of  limitations  has  not  run,  the  judg- 
ment is  dormant,  and  an  action  may  be  maintained  upon  it 
at  any  time  before  it  it  is  finally  barred.  The  record  shows 
that  defendant  Gregovich  left  the  State  of  Nevada  before  the 
final  entry  of  judgment  against  him  in  the  former  action  of 
Mandlebaum  v.  Gregovich,  17  Nev.  87;  that  he  remained  absent 
continuously  for  fifteen  years;  that  he  returned  to  Nevada 
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only  two  days  before  this  action  was  commenced.  The  stat- 
utory period  within  which  an  execution  could  have  been 
issued  upon  the  judgment  was  nine  years  gone,  while  the 
statute  of  limitations  had  been  only  two  days  running. 
(Gen.  Stats.  3644,  3651;  ChoUar-Potosi  Mg.  Co.  v.  Kennedyy  3 
Nev.  361;  Robinson  v.  Imperial  S,  Mg.  Co.j  5  Nev.  45;  Todman 
V.  Pardy,  5  Nev.  239,  242;  Sutro  T.  Co.  v.  Seg.  Belcher  Mg.  Co., 
19  Nev.  121,  125;  Solen  v.  V.  &  T.  R.  R.  Co.,  15  Nev.  313; 
dissenting  opinion  of  Beatty,  C.  J.,  p.  332  and  authorities 
cited;  Freeman  on  Judgments,  sec.  432,  and  authorities  cited; 
Ewing  v.  Jennings,  15  Nev.  379,  381;  Lockwood  v.  Barefield,  7 
Ga.  393;  Chambers  v.  Phelps,  39  Ga.  386;  Stewart  v.  Lander, 
16  Cal.  373,  76  Am.  Dec.  538,  notes,  p.  540;  Am^s  v.  Hoy,  12 
Gal.  11,  19-20;  Solom^  v.  Maguire,  29  Cal.  327;  Kothm^n  v. 
SkaggSy  29  Kan.  5;  Baker  v.  Hummer,  31  Kan.  327;  Kingsland 
V.  Forrest,  18  Ala.  519, 52  Am.  Dec.  232,  notes  and  authorities, 
p.  234.) 

By  the  Court,  Massey,  J.: 

The  respondents  instituted  this  suit  against  the  appellant 
upon  a  judgment  obtained  in  the  Second  Judicial  District  of 
the  State  of  Nevada,  on  the  fifth  day  of  June,  1882,  for  the 
sum  of  9704  62,  with  costs  and  interest.  From  a  judgment 
in  favor  of  the  respondents,  and  an  order  denying  appel- 
lant's motion  for  a  new  trial,  this  appeal  has  been  taken. 

It  appears  that  the  respondent,  Mandlebaum,  commenced 
an  action  against  the  appellant  in  said  court  on  the  21st  day 
of  August,  1881;  that  on  the  5th  day  of  June,  1882,  judg- 
ment was  entered  against  the  appellant  upon  an  agreed 
statement  of  facts;  that  at  the  time  said  judgment  was 
entered  the  appellant  was  absent  from  the  State  of  Nevada, 
and  so  continued  until  about  the  16th  day  of  March,  1897; 
that  after  the  rendition  of  said  judgment,  and  some  time  in 
1882,  Mandlebaum  duly  sold  and  assigned  to  CofSn,  one  of 
the  respondents  in  this  action,  one-half  interest  in  said  judg- 
ment; that  this  action  was  commenced  within  a  few  days 
after  the  return  of  the  appellant  to  the  state,  and  that  no 
part  of  said  judgment  has  been  paid. 

Upon  these  undisputed  facts  the  appellant  asks  this  court 
to  reverse  the  judgment  of  the  district  court,  and  assigns  as 
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reasons  therefor:  First,  a  misjoinder  of  parties  plaintiff,  and, 
second,  that  it  is  not  shown  by  the  complaint  or  record  that 
a  necessity  exists  for  the  bringing  of  the  action. 

Considering  the  questions  in  the  order  stated,  we  must  hold 
that  Coffin,  the  respondent,  was  a  proper  party  plaintiff  to 
the  action.  Our  civil  practice  act  provides  that  every  action 
shall  be  prosecuted  in  the  name  of  the  real  party  in  interest, 
and  that  all  persons  having  an  interest  in  the  subject  matter 
of  the  action,  and  in  obtaining  the  relief  demanded  may  be 
joined  as  plaintiffs,  except  when  otherwise  provided.  (Gen. 
Stats,  sees.  3026,  3034.) 

The  exceptions  to  the  statutory  rule  above  cited  arise  in 
actions  by  executors,  administrators,  trustees,  married  women, 
etc.,  and  in  such  exceptions  are  specified  in  the  other  sections 
of  the  same  act.  The  averment  of  the  complaint  and  the 
undisputed  fact  are  that  the  respondent,  Cofiin,  held  and 
owned  by  (issignment  a  one-half  interest  in  the  judgment, 
the  subject  matter  of  the  action.  In  the  language  of  the 
statute  he  ''had  an  interest  in  the  subject  of  the  action  and 
in  obtaining  the  relief  demanded,"  and  was  therefore  prop- 
erly joined  as  a  party  plaintiff.  {McBeth  v.  VanSickle,  6  Nev. 
134;  Ricord  v.  C.  P.  R.  R.  Co.,  15  Nev.  167.) 

The  determination  of  the  second  contention  of  appellant 
necessarily  involves  the  consideration  of  our  statutory  pro- 
visions relating  to  the  limitation  of  actions  and  to  the  right 
of  a  judgment  creditor  to  the  enforcement  or  execution  of 
the  judgment.  The  appellant  argues  that  ''If  the  respond- 
ents have  the  right  to  bring  this  action,  they  must  first  show 
as  a  condition  precedent  for  bringing  the  same,  a  necessity 
for  so  doing.  They  must  show  that  they  cannot  by  the  issu- 
ance of  an  execution  recover  the  amount  of  the  judgment. 
They  must  show  that  they  have  exhausted  their  remedy, 
for,  if  the  appellant  had  or  has  property  within  the  State  of 
Nevada  out  of  which  the  judgment  could  be  realized,  it  was 
the  duty  of  respondents  to  have  subjected  that  property  to 
the  payment  of  the  debt." 

Under  the  provisions  of  section  3644  of  the  General  Stat- 
utes, the  right  of  action  upon  a  judgment  of  any  court  of 
the  United  States,  or  of  any  state  or  territory  within  the 
United  States,  is  barred  unless  commenced  within  six  years 
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after  the  right  of  action  accrued.  Section  3651  of  the  same 
act  creates  an  exception  to  the  above  rule  by  providing  that 
when  a  cause  of  action  shall  accrue  against  one  out  of  the 
state,  such  action  may  be  commenced  within  the  time  limited 
by  the  act  after  his  return  to  the  state. 

The  averments  of  the  complaint  and  the  undisputed  facts 
are  that,  at  the  time  of  the  rendition  and  entry  of  the  judg- 
ment in  1882,  the  appellant  was  out  of  the  state,  and  con- 
tinuously remained  absent  therefrom  until  March,  1897, 
thereby  preserving  the  judgment  and  all  rights  of  action  of 
the  judgment  creditor  under  the  same.  Notwithstanding 
nearly  fifteen  years  had  elapsed  since  the  entry  of  the  judg- 
ment, yet,  for  the  purposes  of  action,  the  judgment  was  not 
barred — for  that  purpose  the  judgment  was  valid.  Such 
being  the  fact,  is  it  necessary,  as  appellant  contends,  that 
the  complaint  and  record  must  show  that  a  good  cause  exists 
therefor — that  the  right  of  action  upon  judgments  exists  in 
those  cases  only  where  a  necessity  is  shown  therefor? 

Counsel  have  cited  in  support  of  this  contention  the  case 
of  Solen  V.  V.  &  T.  R.  R.  Co.,  reported  in  15  Nev.  312,  but  we 
do  not  consider  that  case  as  decisive  of  this  point.  That 
was  an  action  upon  a  judgment  which  did  not  call  for  any 
interest.  The  judgment  creditor  had  paid  to  the  clerk  of 
the  district  court  the  amount  of  the  judgment  and  costs, 
without  interest,  in  discharge  thereof,  and  claimed  there  was 
no  balance  due  thereon.  The  court  was  divided  in  its  opinion 
in  determining  the  case.  The  opinion  was  by  Justice  Hawley 
and  held  that  under  the  rule  announced  in  Hastings  v.  John- 
souy  1  Nev.  617,  that  when  the  judgment  of  the  court  was 
silent  as  regards  the  collection  of  interest,  the  party  is  not 
entitled  to  interest.  Under  this  rule  the  judgment  of  the 
lower  court  was  affirmed.  Justice  Leonard,  in  a  concurring 
opinion,  stated  that  while  he  regarded  the  rule  in  Hastings 
V.  Johnson  as  wrong,  it  must  be  regarded  as  settled  law,  and 
therefore  gave  his  assent  to  the  aflSrmance  of  the  judgment. 
He  then  proceeds  to  discuss  at  great  length  the  rule  for  which 
counsel  contend  in  the  case  at  bar,  that  the  right  of  action 
upon  judgments  exists  in  those  cases  only  where  a  necessity 
is  shown  therefor,  and  he  concludes  that  all  actions  "  upon 
judgments,  except  for  good  cause,  are  vexatious,  oppressive 
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and  uselesB."  Chief  Justice  Beatty,  in  the  dissenting  opinion, 
argues  that  the  rule  announced  in  Hastings  v.  Johnson,  supra, 
and  reannounced  by  Justice  Hawley  in  the  opinion  affirming 
the  judgment  of  Solen  v.  F.  &  T.  R.  R.  Co,  supra,  to  the  effect 
that  where  a  judgment  is  silent  as  regards  interest,  the  judg- 
ment creditor  is  not  entitled  to  any  interest,  was  wrong,  and 
dissents  from  the  conclusions  of  Justice  Leonard  to  the  effect 
that  the  right  of  action  upon  judgments  exists  in  those  cases 
only  where  a  necessity  is  shown  therefor.  Hence,  the  only 
question  decided  by  the  court  in  the  case  of  Solen  v.  V.  &  T. 
R.  R,  Co,  was  the  one  relating  to  the  right  to  interest  upon 
judgments  which  were  silent  as  to  that  matter.  The  ques- 
tion argued  by  counsel  in  the  case  at  bar  remains  open  and 
unsettled  so  far  as  the  decisions  of  this  court  are  concerned. 
Under  the  provisions  of  our  statute  in  force  at  the  time  of 
the  entry  of  the  judgment  against  appellant  in  1882,  it  was 
the  right  of  the  respondent  Mandlebaum  at  any  time  within 
five  years  after  the  entry  thereof  to  have  a  writ  of  execution 
for  the  enforcement  of  the  same.     (Gen.  Stats,  sec.  3233.) 

This  section  was  subsequently  amended  by  extending  the 
time  in  which  the  writ  might  be  issued  to  six  years.  (Stats. 
1889,  p.  26.) 

This  statutory  rule  simply  extends  the  time  given  under 
the  common  law,  which  limited  the  right  to  a  year  and  a 
day  after  the  entry  of  the  judgment,  and  we  are  unable  to 
find  any  other  statutory  provision  in  any  manner  limiting 
or  restricting  this  right.  Neither  have  we  been  able  to  find 
any  statutory  provision  in  any  manner  restricting  or  limit- 
ing the  right  of  action  upon  judgments  as  given  by  the  com- 
mon law.  In  the  absence  of  statutory  restrictions  of  the 
common  law  right  of  action  upon  judgments,  then  the  com- 
mon law  rule  must  prevail,  and  the  question  be  determined 
by  such  rule  only.  The  inquiry  then  is,  what  right  of  action 
upon  judgments  is  given  by  the  common  law?  We  must 
adopt  the  view  expressed  by  Chief  Justice  Beatty  in  Solen  v. 
F.  d:  T.  R,  R,  Co.  and  hold  that  an  action  on  a  judgment 
would  lie  as  a  matter  of  course  at  common  law;  that  while 
there  may  be  some  conflict  in  the  decisions  of  this  country 
upon  this  point,  the  decided  weight  of  authority  is  in  sup- 
port of  the  rule.     As  early  as  1858,  the  Supreme  Court  of 
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California,  in  the  case  of  Ames  v.  Hoyj  so  held,  and  answer- 
ing the  same  line  of  argument  used  by  counsel  for  appellant 
in  the  case  at  bar,  say:  ''The  chief  argument  is  that  there 
18  no  necessity  for  a  right  of  action  on  a  judgment,  inas- 
much as  execution  can  be  issued  to  enforce  the  judgment 
already  obtained,  and  no  better  or  higher  right  or  advantage 
is  given  to  the  subsequent  judgment.  But  this  is  not  true 
in  fact,  as  in  many  cases  it  may  be  of  advantage  to  obtain 
another  judgment  in  order  to  save  or  prolong  the  lien;  and 
in  this  case,  the  advantage  of  having  record  evidence  of  the 
judgment  is  sufficiently  perceptible.  The  argument  that  the 
defendant  may  be  vexed  by  repeated  judgments  on  the 
same  cause  of  action,  is  answered  by  the  suggestion  that  an 
effectual  remedy  to  the  party  against  this  annoyance  is  the 
payment  of  the  debt."     (Ames  v.  Hoy,  12  Cal.  11.) 

Considering  the  provisions  of  our  statutes  under  which  a 
judgment  is  made  a  lien  upon  the  real  property  of  the  judg- 
ment debtor  for  a  term  of  two  years  after  the  judgment  has 
been  docketed,  we  can  well  say  that  it  may  be  an  advantage 
to  obtain  another  judgment  in  order  to  save  or  prolong  such 
lien.  The  Supreme  Court  of  Indiana,  in  later  cases  than  the 
one  cited  in  the  opinion  of  Chief  Justice  Beatty,  say  that  the 
law  is  well  settled  that  a  judgment  creditor  may  enforce  his 
judgment  by  the  process  of  the  court  in  which  he  obtained 
it,  or  he  may  elect  to  use  the  judgment  as  an  original  cause 
of  action  and  bring  suit  thereon  and  prosecute  such  suit  to 
final  judgment.  {Hansford  et  al.  v.  Van  Aukenj  Adminis- 
trator, 79  Ind.  160;  Palmar  v.  Glover,  73  Ind.  529.) 

In  the  absence  of  direct  legislation  restricting  or  limiting 
th^  common  law  rule  of  the  right  of  action  upon  judgments, 
there  are  found  within  our  statutes  provisions  from  which 
the  court  is  authorized  in  holding,  as  a  matter  of  inference, 
that  no  change  in  that  rule  was  intended,  otherwise  some 
legislative  restriction  or  limitation. of  the  right  under  the 
common  law  rule  would  have  been  included  in  the  statute 
other  than  the  one  barring  the  action  if  not  commenced 
within  six  years  after  the  right  accrued.  In  other  words,  the 
legislature  gave  to  the  judgment  creditor  the  right  of  action 
at  any  time  within  six  years  after  such  right  accrued  with- 
out other  limitations. 
Vol.  XXIV.-U 
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Furthermore,  the  statutory  law  preserved  that  right  as 
against  the  judgment  debtor  who  might  be  out  of  the  state, 
by  allowing  such  action  to  be  commenced  within  the  time 
limited  after  his  return  to  the  state,  which  might  be,  as  in 
this  case,  long  after  the  right  of  execution  had  been  barred. 

We  must  therefore  hold,  that  under  the  common  law  rule, 
which  prevails  in  this  state,  that  the  right  of  action  upon  an 
unsatisfied  judgment  is  a  matter  of  course,  and  that  it  is  not 
necessary  to  aver  in  the  complaint,  or  show  by  the  record, 
that  other  good  cause  exists  therefor. 

We  are  also  of  the  opinion  that  the  contention  of  the 
respondents  that  the  complaint  and  record  show  that  a 
good  cause  does  exist  for  the  bringing  of  the  action,  from  the 
facts  that  the  complaint  and  record  disclose,  that  at  the  time 
the  action  was  commenced  the  statutory  right  of  execution 
had  been  barred  by  more  than  nine  years  time,  while  the 
statute  of  limitations  had  only  been  running  two  days.  The 
respondents  held  a  judgment,  which  is  the  highest  evidence 
of  indebtedness,  without  any  right  to  enforce  the  same,  and 
that  right  could  be  obtained  by  an  action  prosecuted  to  final 
judgment. 

The  judgment  will  therefore  be  affirmed. 


[No.  1508.] 

F.  B.  ADAMS,  Respondent,  v.  LUCY  BAKER,  Appellant. 

HoMBSTSAD — Mortgage — Effect  of  Recoboinq — Notice.  A  wife  who  has 
filed  a  declaration  of  homestead  on  commanity  property  is  not 
affected  with  notice  of  a  prior  recorded  mortgage  executed  by  her 
hnsband,  which  misdescribes  the  property,  under  the  statute  con- 
cerning conveyances,  which  provides  that  recorded  conveyances 
shall  from  the  time  of  filing  impart  notice  of  the  contents  to  sub- 
sequent *'  purchasers  and  mortgagees  "  only. 

Idem— RiOHTs  of  Husband  and  Wife.  Under  Gen.  Stats.  539,  giving  a 
wife  the  right  to  select  a  homestead  out  of  the  community  prop- 
erty, and  file  the  required  declaration,  where  she  does  so,  and  the 
husband  has  given  a  prior  mortgage  which,  because  of  error  in 
description,  does  not  cover  the  homestead,  her  rights  are  not  affected 
by  the  fact  that  the  parties  to  the  mortgage  intended  it  to  embrace 
such  homestead. 
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C}quity — M18TAKB — Rbformatiom  of  Instbuments— Parties.  In  all  cases 
of  mistake  in  written  instruments,  courts  of  eqaity  will  interfere 
only  as  between  the  original  parties,  or  those  claiming  under  them 
in  privity,  such  as  personal  representatives,  heirs,  devisees,  legatees, 
assignees,  voluntary  grantees,  or  judgment  creditors,  or  purchasers 
from  them,  with  notice  of  the  facts. 

Idem— Mortgage,  Wife's  Right  in  Homestead.  Equity  will  not  reform 
a  mortgage  on  community  property,  executed  by  a  husband,  in  an 
action  by  a  mortgagee  against  the  wife,  who  has  filed'  a  declaration 
of  homestead  on  said  property,  where  the  wife  had  no  notice  of  the 
defective  mortgage  at  the  time  of  the  filing  of  such  declaration  of 
homestead. 

Appeal  from  the  District  Court  of  the  State  of  Nevada, 
Ormsby  county;  C.  E.  Mack,  District  Judge: 

Action  to  reform  a  mortgage  by  F.  B.  Adams  against  Archie 
Baker  and  Lucy  Baker,  his  wife.  From  a  decree  in  favor  of 
plaintiff,  defendant  Lucy  Baker  appeals.     Reversed. 

The  facts  sufficiently  appear  in  the  opinion. 

Alfred  Chartz,  for  Appellant: 

I.  The  description  in  the  mortgage  is  utterly  worthless; 
there  is  not  a  call  in  it  which  any  one  can  say  touches 
the  land  described  in  the  homestead;  Robinson  and  Spear 
streets  are  parallel  streets  and  traverse  the  city  of  Carson; 
further,  the  evidence  fails  to  show  that  Archer  Baker  did  not 
have  other  property  in  Carson,  which  might  touch  either 
Spear  or  Robinson  streets.  Not  even  a  purchaser  would  be 
bound  to  inquire  where  the  property  mortgaged  lay,  from 
the  description  in  the  mortgage,  and  creditors  do  not  need  to 
act  in  good  faith,  and  neither  do  homesteaders,  {Larue  v. 
Gilbert,  18  Kan.  220;  Waples  on  Homesteads,  p.  3-4;  Beaton 
V.  Reid,  111  Cal.  484;  Fitzell  v.  Leaky,  72  Cal.  483;  Bell  v. 
Twilight,  22  N.  H.  419;  1  Story  Eq.  p.  387,  and  note  5;  Slat- 
tery  v.  Rafferty,  93  111.  278.) 

IL  In  the  case  at  bar  Mrs.  Lucy  Baker  never  saw  the 
mprtgage  and  never  beard  of  it  until  she  was  sued.  The 
doctrine  of  constructive  notice  by  registry  of  deeds  has 
application  only  to  subsequent  purchasers  or  incumbrancers. 
(6  Nev.  391;  80  Cal.  90;  6  Cal.  670;  20  Cal.  509;  Jones  on 
Chat.  Mortgages,  sees.  318,  319;  69  Iowa,  20.) 

III.  "  If  the  land  is  so  incorrectly  described  as  to  render 
its  identity  wholly  uncertain  the  grant  is  void  and  cannot 
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be  explained  by  parol  evidence  so  as  to  render  the  instrument 
effective."  (Martindale  on  Conveyancing,  sec.  88;  44  Mo.  332; 
10  Vt.  555;  Wade  on  Law  of  Notice,  sec.  159;  12  Iowa,  14; 
Racouiilat  v.  Rene,  32  Cal.  450;  Wade  on  Law  of  Notice,  sees. 
175,  176,  148,  149;  Roberts  v.  McArthur,  (Minn.)  64  N.  W. 
903;  Hoban  v.  Cabky  (Mich.)  60  N.  W.  466;  Graves  v.  Texas, 
31  8.  W.  87;  George  v.  Bates,  20  S.  E.  828;  Mutual  Loan  Ass. 
V.  Wyeth,  17  So.  45;  Deaver  v.  Jones,  (N.  C.)  19  S.  E.  637;  28 
111.  App.  58;  Barthel  v.  Scotten,  24  Can.  S.  C.  R.  367.) 

IV.  Constructive  notice  can  only  be  of  what  the  record 
discloses.  (40  Md.  331;  Bernard  v.  Campau,  29  Mich.  162; 
Frost  V.  Beekman,  1  John.  Ch.  299;  18  John.  564;  Peck  v. 
MaUam,  10  N.  Y.  540;  Sharon  v.  Minnock,  6  Nev.  378;  Devlin 
on  Deeds,  sees.  650,  651,  1006;  Gen.  Laws  of  Nevada,  2594.) 

V.  From  the  foregoing  authorities  it  is  plain  that  the 
description  in  ^  the  mortgage  is  such  that  no  one  would  be 
bound  to  take  any  notice  of  it,  because  it  is  senseless,  and 
cannot  be  applied  to  any  known  tract.  It  is  also  plain  that 
JMrs.  Lucy  Baker  as  a  homesteader  was  not  any  more  bound 
to  take  notice  of  it  than  would  be  any  creditor  of  the  mort- 
gagor, even  if  she  had  seen  and  read  the  record,  and  the 
facts  say  that  she  did  not  see  nor  read  it,  nor  ever  heard  of 
it  until  she  was  sued. 

Trenmor  Coffin,  for  Respondent: 

I.  The  proofs  all  show,  and  it  is  admitted,  that  the  prem- 
ises intended  to  be  correctly  described  in  the  mortgage  and 
in  the  declaration  of  homestead  were  the  community  prop- 
erty of  defendants  Archer  Baker  and  wife.  The  declaration 
of  homestead  was  made  long  after  the  recording  of  the 
mortgage.  Baker  had  a  perfect  legal  right  to  mortgage  and 
encumber  the  property  without  the  knowledge  or  consent 
of  his  wife.  (Gen.  Stats.  504;  Childs  v.  Singleton,  15  Nev. 
461;  Bank  of  San  Jose  v.  Corbett,  5  Saw.  (U.  S.  Cir.  Ct.)  547.) 

II.  The  record  of  plaintiff's  mortgage  was  notice  to  defend- 
ant Lucy  Baker  of  all  of  its  contents.  (Gen.  Stats.  2593-4; 
Grellet  v.  Heilshom,  4  Nev.  526;  Chamberlain  v.  Bell,  7  Cal.  292.) 

III.  The  constructive  notice  of  the  record  was  sufficient 
to  put  defendant  upon  her  inquiry.  Other  facts  and  circum- 
stances were  also  sufficient  to  put  her  upon  her  inquiry.     She 
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knew  her  husband  was  largely  indebted;  she  knew  that  his 
property  had  been  levied  upon  under  execution  when  the 
declaration  of  homestead  was  filed.  Having  been  put  upon 
her  inquiry  she  must  be  charged  with  full  knowledge  of 
plaintiff's  equities  in  the  property.  The  element  of  bona 
fides  is  wanting  especially  where  her  means  of  information 
were  so  conveniently  at  hand.  The  facts  were  all  within  the 
knowledge  of  her  husband  with  whom  she  was  living  amicably. 
She  could  have  inquired  of  him.  She  employed  an  able 
and  reliable  attorney,  whose  employment  called  him  to  the 
county  recorder's  office.  She  could  have  requested  him  to 
examine  the  record.  If  she  was  ignorant  of  plaintiff's  mort- 
gage and  of  the  fact  that  it  was  intended,  and  supposed,  to 
cover  the  homestead  by  a  correct  description,  her  ignorance 
must  be  held  to  be  willful.  Such  ignorance  is  at  least  sug- 
gestive of  mala  fides.  {Burbank  v.  Rivers,  20  Nev.  159;  Mayor 
of  Baltirnore  v.  WiUiam,  6  Md.  236,  274;  Allan  v.  McCalla, 
25  Iowa,  464;  96  Am.  Dec.  56;  Crosier  v.  McLaughlin,  1  Nev. 
348;  Blasdell  v.  Stevens,  16  Vt.  186-7;  Reed  v.  Gannon,  50  N. 
Y.  345;  Havoley  v.  Cramer,  4  Cow.  718;  Brewster  v.  Clamfit, 
33  Ark.  75-6;  Donald  v.  BeaU,  57  Cal.  402,  et  seq.) 

IV.  The  reformation  of  the  mortgage  was  not  the  creation 
.of  a  new  obligation  or  a  new  lien  upon  the  premises,  but  was 
only  a  step  in  making  effective  the  true  and  real  contract 
between  the  plaintiff  and  Archer  Baker.  Defendant  Lucy 
Baker  was  not  a  subsequent  purchaser  or  incumbrancer  for 
value,  but  stood  rather  as  a  voluntary  grantee,  claiming 
in  privity  under  her  husband,  who  executed  the  mortgage. 
Her  right  to  make  and  record  a  declaration  of  homestead  is 
by  virtue  of  being  the  wife  of  defendant  Archer  Baker.  She 
so  declares  in  her  declaration  of  homestead.  She  is  bound 
by  the  reformation  of  the  mortgage  regardless  of  any  defect 
in  the  description  contained  in  her  declaration  of  homestead, 
and  regardless  of  any  verdict  or  finding  upon  this  subject. 
(Sample  v.  Rawe,  24  Ind.  209,  215;  Styers  v.  Robbins,  76  Ind. 
548-9;  Morris,  Admr.  v.  SUm,  80  Ind.  228,  232;  Ross  v.  Worth- 
ington,  11  Minn.  438;  Brewster  v.  Clamfit,  33  Ark.  72;  SneU  v. 
SneU,  14  N.  E.  Rep.  (111.)  684,  686;  Tucker  v.  Field;  51  Miss. 
191;  Lestrade  v.  Barth,  19  Cal.  661;  Pierson  v.  McCahUl,  21 
Cal.  122;  Hayford  v.  Kocher,  65  Cal.  389;  Savings  &  L.  So.  v. 
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Meeksy  66  Cal.  372;  White  v.  Shepperd,  16  Tex.  163;  Smith  v. 
Oreely,  14  N.  H.  378;  Wilson,  Admr.  v.  Stewart,  63  Ind.  294; 
Qaivey  v.  Baker,  37  Cal.  465;  Murry  v.  Dake,  46  Cal.  645; 
Donald  v.  Beala,  57  Cal.  399;  Kocher  v.  Hayford,  59  Cal.  318; 
henhoot  v.  Chamberlain,  59  Cal.  630;  ^t?a  v.  McMahon,  77  Cal. 
467;  Jones  on  Mortgages,  sees.  97,  98,  99;  Witherington  v. 
Mason,  86  Ala.  347.) 

By  the  Court,  Bonnifield,  J.: 

This  action  was  brought  by  F.  B.  Adams,  as  plaintiff, 
against  Archer  Baker  and  Lucy  Baker,  his  wife,  as  defend- 
ants. The  object  of  the  action  was  to  secure  the  reformation 
and  foreclosure  of  an  alleged  mortgage  executed  by  Archie 
Baker  to  said  plaintiff. 

The  plaintiff  alleges  in  his  complaint,  in  substance  and 
in  brief,  that  on  the  9th  day  of  October,  1895,  the  defendant, 
Archie  Baker,  was  indebted  to  the  plaintiff  in  the  sum  of 
$764  75,  and  executed  and  delivered  to  plaintiff  his  certain 
promissory  note  for  said  sum  on  said  day;  that  at  the  time 
of  the  execution  of  said  note  said  defendant,  Archie  Baker, 
the  better  to  secure  the  payment  of  the  same,  executed  to 
plaintiiEf  his  certain  mortgage,  a  copy  of  which  is  attached 
to  the  complaint  and  made  part  thereof  as  an  exhibit;  that 
the  true  description  of  the  land  and  premises  intended  to  be 
described  and  embraced  in  said  mortgage  is  as  follows:  "All 
that  portion  of  block  sixty-four  of  Proctor  and  Green's 
division  of  Carson  City,  Ormsby  county,  State  of  Nevada, 
described  as  follows:  Commencing  at  the  southwest  corner 
of  said  block  sixty -four,  where  the  east  line  of  Nevada  street 
intersects  the  north  line  of  Robinson  street,  as  said  streets 
are  laid  down  on  the  official  map  of  said  city,  running  thence 
north  along  the  east  line  of  Nevada  street  eighty-eight  feet, 
thence  at  right  angles  east  parallel  with  the  north  line  of 
Robinson  street  a  distance  of  seventy-four  feet;  thence  at 
right  angles  south  eighty-eight  feet  to  the  north  line  of  Rob- 
inson street;  thence  west  along  the  north  line  of  Robinson 
street  to  the  place  of  beginning  ";  that  by  an  oversight,  inad- 
vertence or  mistake  said  property  was  described  in  said  mort- 
gage as  follows:  "The  property  at  the  southwest  corner  of 
the  block  in  Carson  City,  said  county  and  state,  of   which 
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Spear  street  is  the  western  boundary,  and  Robinson  street 
the  southern  boundary,  commencing  at  the  corner  of  the 
block  at  the  intersection  of  Spear  and  Robinson  streets; 
thence  easterly  along  the  north  line  of  Robinson  street  one 
hundred  feet;  thence  at  right  angles  northerly  at  right  angles 
with  Robinson  street  seventy-four  feet;  thence  westerly  par- 
allel with  Robinson  street  one  hundred  feet  to  Spear  street, 
thence  southerly  along  the  east  line  of  Spear  street  seventy- 
four  feet  to  the  place  of  beginning'';  that  Nevada  street  and 
not  Spear  street  forms  the  western  boundary  of  said  land 
and  premises,  and  that  Spear  street  is  the  first  street  south 
of  Robinson  street  and  running  parallel  therewith;  that 
defendant,  Lucy  Baker,  is  the  wife  of  the  defendant,  Archie 
Baker,  and  that  said  defendants  have  at  all  times  herein 
mentioned  resided  upon  said  land  and  premises,  and  have 
occupied  the  same  as  a  homestead;  that  said  Lucy  Baker 
claims  some  interest  in  said  land  and  premises  by  reason  of 
having  filed  a  declaration  of  homestead  thereon  since  the 
execution  and  recordation  of  said  mortgage;  that  at  the 
time  of  and  before  the  filing  of  said  declaration  of  home- 
stead, she  had  notice  and  knowledge  of  the  fact  of  said 
indebtedness  of  Archie  Baker  to  the  plaintiff,  and  of  the 
execution  of  said  note  and  mortgage  to  secure  the  same,  and 
of  the  said  oversight,  inadvertence  or  mistake  in  the  descrip- 
tion of  the  premises  intended  to  be  described  therein,  and 
that  she  had  knowledge  and  notice  that  said  mortgage  was 
intended  to  embrace  and  cover  by  a  correct  description  of 
the  property  occupied  by  said  defendants  as  a  homestead. 

Archie  Baker  made  default,  Lucy  Baker  answered  for  her- 
self alone,  and  by  her  answer  denies  that  Archie  Baker  at 
any  time  executed  any  mortgage  or  any  lien  of  any  char- 
acter whatsoever  upon  the  land  described  in  her  homestead 
declaration  to  the  plaintiff,  or  at  all;  denies  specifically  each 
allegation  of  the  complaint  charging  that  she  had  knowledge 
and  notice  of  said  indebtedness,  of  the  execution  of  said 
note  and  mortgage,  or  either  of  them,  of  the  oversight,  inad- 
vertence, or  mistake  and  of  the  intent  that  said  mortgage 
was  to  embrace  or  cover  said  homestead  premises. 

It  is  alleged  by  the  answer  that  said  property  is  the  com- 
munity property  of  the  defendants;  and  all  the  necessary 
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facts  to  entitle  her  to  said  property  as  a  homestead  under 
the  statute  are  properly  set  out  in  the  answer  and  established 
by  the  proofs. 

The  court  adjudged  and  decreed,  to  wit:  "That  plaintiff's 
mortgage  be  and  the  same  is  hereby  reformed  by  inserting 
therein,  in  lieu  of  the  description  of  the  property  now  therein 
contained  the  following,  to  wit":  Here  follows  the  descrip- 
tion first  above  given  as  set  out  in  the  complaint,  and  which 
is  substantially  the  same  as  the  description  contained  in  said 
homestead  declaration. 

It  is  further  decreed  "  that  said  reformation  shall  take  and 
have  effect  from  and  after 'and  as  of  the  date  of  the  record- 
ing of  said  mortgage,  to  wit:     October  10,  1835." 

It  was  further  decreed  in  form  and  substance  usual  in 
case  of  foreclosure  of  mortgages  on  real  estate. 

From  the  decree,  and  the  order  of  the  court  denying  her 
motion  for  new  trial,  Lucy  Baker  appeals. 

The  said  homestead  declaration  was  duly  filed  on  the  7th 
day  of  April,  1896,  and  before  this  suit  was  commenced. 
The  case  seems  to  have  been  tried  in  the  court  below,  and 
was  argued  here  by  respective  counsel,  mainly  upon  the 
theory  that  the  rights  of  the  parties  depended  upon  whether 
or  not  the  appellant  before  she  filed  her  said  declaration  had 
knowledge  or  notice,  actual  or  constructive,  of  the  execution 
of  said  mortgage,  and  of  the  alleged  intent  of  ihe  parties 
thereto  that  the  mortgage  should  embrace  and  cover  said 
homestead  property. 

The  evidence  without  any  conflict  shows  that  the  appel- 
lant had  no  knowledge,  and  had  no  notice  whatever  of  the 
execution  of  said  mortgage  before  the  commencement  of  this 
action,  unless  the  filing  of  said  mortgage  in  the  office  of  the 
county  recorder  gave  her  constructive  notice  of  the  same. 

Counsel  for  respondent  contends  that  said  filing  gave  her 
such  notice  of  its  contents  and  was  legally  sufficient  to  put 
her  on  inquiry  as  to  the  facts. 

The  matter  of  constructive  notice  is  entirely  a  creature  of 
the  statute.     {Orellet  v.  HeiUhom,  4  Nev.  526.) 

Under  our  statute  concerning  conveyances  every  convey- 
ance of  real  estate,  and  every  instrument  of  writing  setting 
forth  an  agreement  to  convey  any  real  estate,  or  whereby 
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any  real  estate  may  be  affected,  acknowledged  or  proved  and 
certified  and  recorded  in  the  manner  prescribed  by  said  stat- 
ute, shall  from  the  time  of  filing  the  same  with  the  county 
recorder  for  record  impart  notice  of  the  contents  thereof 
to  subsequent  purchasers  and  mortgagees  only.  {Sharon  v. 
Minnock,  6  Nev.  377;  McCabe  v.  Gray,  20  Cal.  516.) 

The  appellant  is  neither  a  purchaser  nor  mortgagee  of  said 
premises.  Counsel  argues  that  the  property  being  the  com- 
munity property  of  the  defendants,  the  husband  had  a  perfect 
right  to  mortgage  the  property  without  the  knowledge  or  con- 
sent of  the  wife,  citing  Childs  v.  SingletoUy  15  Nev.  461. 

It  is  true,  that  the  husband  may,  by  a  valid  mortgage,  and 
without  the  knowledge  or  consent  of  the  wife,  subject  the 
homestead  premises  to  a  lien  superior  to  the  wife's  home- 
stead claim  made  and  filed  subsequently  to  the  making  of 
the  mortgage.  But  the  control  of  the  husband  over  the  com- 
munity property  and  his  power  to  alienate  or  mortgage  the 
same  without  the  cooperation  and  consent  of  the  wife  may 
be  arrested  and  defeated  by  the  wife  filing  her  declaration 
claiming  the  same  as  a  homestead  at  any  time  before  the 
consummation  of  the  alienation  or  mortgaging  of  the  prem- 
ises by  the  husband. 

Under  the  statute  concerning  the  exemption  of  the  home- 
stead from  forced  sale,  the  wife  has  a  perfect  right  to  select 
a  homestead  out  of  the  community  property  and  file  the 
required  declaration  without  the  knowledge  or  consent  of  her 
husband.  (General  Statutes,  sec.  539.)  And  when  so  selected 
it  is  exempt  from  the  payment  of  any  mortgage  thereon  sub- 
sequently given,  unless  the  same  is  executed  and  given  by 
both  husband  and  wife.  It  will  be  observed  that  the  record 
shows  that  Robinson  and  Spear  streets  are  parallel  to  each 
other  and  extend  through  Carson  City,  east  and  west.  The 
description  in  the  mortgage  will  not  apply  to  the  said  home- 
stead premises,  or  to  any  other  piece  or  parcel  of  land,  and 
the  alleged  mortgage  mortgaged  nothing.  It  is  admitted 
that  said  homestead  premises  were  not  embraced  in  or  covered 
by  said  mortgage  when  the  appellant  filed  her  declaration, 
but  it  is  claimed  that  it  was  intended  to  mortgage  the  same, 
and  that  the  rights  of  the  appellant  are  precluded  by  the 
intent  of  the  parties  to  the  said  mortgage.    That  is,  that  the 
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appellant's  homestead  claim  was  defeated  by  the  state  of 
mind  of  the  mortgagor  and  mortgagee  on  the  9th  day  of 
October,  and  not  by  the  alleged  mortgage  itself.  But  it 
requires  prior  alienation  or  a  mortgage  in  fact  of  the  com- 
munity property  by  the  husband,  and  not  simply  in  intent,  to 
defeat  the  legal  effect  of  the  wife's  declaration  claiming  the 
same  as  her  homestead. 

We  are  clearly  of  opinion  that  the  appellant  had  the  right 
to  claim  said  premises  as  a  homestead,  and  that  she  is  pro- 
tected therein  against  any  mortgage  or  pretended  mortgage 
which  by  its  terms  mortgages  nothing.  The  rights  or  equi- 
ties of  the  respondent  as  against  Archie  Baker  are  not  mat- 
ters to  be  considered  here  as  they  are  not  involved  in  this 
appeal. 

The  premises  in  question  became  the  homestead  of  appel- 
lant as  provided  by  law,  and  as  such  are  protected  by  the 
constitution.  We  are  of  opinion  that  her  homestead  rights 
in  the  premises  are  superior  to  any  equity  of  the  respondent, 
and  that  he  has  none  as  against  appellant. 

In  all  cases  of  mistake  in  written  instruments,  courts  of 
equity  will  interfere  only  as  between  the  original  parties,  or 
those  claiming  under  them  in  privity,  such  as  personal  rep- 
resentatives, heirs,  devisees,  legatees,  assignees,  voluntary 
grantees  or  judgment  creditors,  or  purchasers  from  them, 
with  notice  of  the  facts.     (Story's  Eq.  Jur.  sec.  165.) 

Appellant  belongs  to  neither  of  the  above  classes  of  per- 
sons in  this  case. 

It  follows  from  the  foregoing  that  the  decree  of  the  court 
reforming  said  mortgage  and  foreclosing  the  same  as  against 
the  appellant  and  her  said  homestead  claim  is  erroneous. 

The  said  decree  is  reversed,  and  the  trial  court  will  modify 
the.  same  so  that  it  shall  not  interfere  with  or  impair  the 
appellant's  homestead  claim  in  the  premises. 
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[No.  1511.] 

STANTON-THOMPSON  CO.,  a  Corporation,  Appellant, 
V.  E.  CRANE,  MARY  E.  CRANE,  AMELIA  H.  HOW- 
ARD AND  A.  G.  STILES,  Respondents. 

ATTomrBY-AT-LAW— Presumption  upon  Appsabancb  Of.  It  is  now  well 
settled  that  a  regalar  attorney  appearing  in  an  action  will  be  pre- 
samed  to  have  authority  so  to  do,  without  warrant. 

Idbm — Unauthobizbd  Action  of — Gbounds  fob  Relief  fbom  Judgments. 
It  is  now  the  practice  to  relieve  parties  from  judgments  rendered 
against  them  in  consequence  of  the  acts  of  unauthorized  attorneys, 
without  regard  to  the  ability  of  the  attorney  to  respond  to  his 
assumed  client  in  damages. 

Practice— Relief  fbom  Judgment— Laches.  Under  the  provisions  of  sec- 
tion 68  of  the  civil  practice  act  (Gen.  Stats.  3000),  which  provides 
among  other  things,  that  when,  from  any  cause,  the  summons  and 
copy  ot  complaint  in  an  action  have  not  been  personally  served 
upon  a  defendant,  the  court  may  allow  such  defendant,  on  such 
terms  as  may  be  just,  any  time  within  six  months  after  the  rendition 
of  any  judgment  in  such  action,  to  answer  to  the  merits :  Held,  that 
where  defendants  were  not  so  personally  served  with  summons,  and 
where  judgment  had  been  rendered  against  them  in  the  action  or 
an  appearance  for  them  by  an  authorized  attorney,  they  were  not 
guilty  of  laches  where  they  commence  proceedings  to  set  aside  the 
judgment  at  any  time  within  the  six  months  from  the  date  of  the 
judgment. 

IdiIm — Ck>BT8.  It  was  not  error  to  permit  such  defendants  to  answer  with- 
out requiring  payment  by  them  of  incurred  costs. 

Appeal  from  the  District  Court  of  the  State  of  Nevada, 
Washoe  county;  A.  E.  Cheifiey,  District  Judge: 

Action  by  the  Stanton-Thompson  Company  against  E. 
Crane  and  others  to  set  aside  certain  conveyances  by  E. 
Crane  to  his  daughters,  defendants  Amelia  H.  Howard  and 
A.  G.  Stiles,  as  in  fraud  of  creditors,  in  which  judgment  was 
rendered  against  all  the  defendants  by  default.  Afterwards 
defendants  Howard  and  Stiles  filed  a  motion  to  set  aside  and 
vacate  the  judgment,  and  for  leave  to  answer  and  defend,  on 
the  ground  that  no  copy  of  the  complaint  and  summons  had 
been  served  on  them,  and  that  they  had  never  employed  or 
authorized  any  attorney  to  appear  for  them,  or  entered  any 
appearance  in  said  case.  From  an  order  permitting  said 
defendants  to  answer  to  the  merits  upon  filing  a  bond  for  the 
payment  to  plaintiff  of  the  costs  and  damages,  if  any,  sus- 
tained by  reason  of  a  trial,  in  the  event  that  it  should  finally 
recover  judgment  against  such  defendants,  plaintiff  appeals. 
Affirmed. 
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The  facts  sufiQciently  appear  in  the  opinion. 

Trenmor  Coffin,  for  Appellant: 

I.  The  demurrer  and  objections  to  the  suflBciency  of  the 
notices  and  affidavits  of  the  moving  defendants  should  have 
been  sustained.  They  failed  to  show  or  suggest  that  General 
Clarke  who  appeared  for  them,  or  their  brother,  E.  O.  Crane, 
who  employed  him,  were  insolvent  or  unable  to  respond  in 
damages,  or  that  there  was  any  fraud,  collusion  or  misrepre- 
sentation or  unfair  dealing  or  want  of  good  faith  towards 
defendants.  {Suydam  v.  Pitcher,  4  Cal.  281 ;  Holmea  v.  RodgerSf 
13  Cal.  191;  Sampson  v.  Ohlyer,  22  Cal.  201-210;  Denton  v. 
Noyes,  6  Johnson,  298,  5  Am.  Dec.  237;  American  Decisions, 
notes  and  authorities  on  p.  244;  Abbott  v.  Button^  44  Vt. 
546;  Cyphert  v.  McClune,  22  Pa.  St.  195,  197.) 

II.  The  motion  to  open  the  default  of  defendants,  Mrs. 
Howard  and  Mrs.  Stiles,  and  for  leave  for  them  to  answer 
was  made  upon  the.  ground  that  they  had  not  been  served 
with  summons  and  that  they  had  not  authorized  General 
Clarke  to  appear  for  them.  In  all  cases  there  is  a  legal  pre- 
sumption that  a  regularly  licensed  and  practicing  attorney 
in  any  court  of  record  is  authorized  to  represent  the  litigants 
for  whom  he  appears.  This  presumption  can  be  overcome 
only  by  the  strongest,  most  cogent  and  convincing  proof.  In 
this  case  this  presumption,  Supported  by  the  positive  testi- 
mony of  General  Clarke  as  to  his  employment,  cannot  be 
overthrown  by  the  uncertain  and  equivocal  testimony  of  E. 
O.  Crane,  who  was  acting,  and  who  testified,  in  the  interest 
of  the  moving  defendants,  who  are  his  sisters.  {Deegan  v. 
Deegan,  22  Nev.  186;  Hunter  v.  Bryant,  98  Cal.  248,  250; 
Garrison  v.  McGowan,  48  Cal.  592,  599;  Dorsey  v.  Kyle,  30 
Md.  512;  96  Am.  Dec.  622,  notes,  p.  624;  Holmes  v.  Rodgers, 
13  Cal.  191;  Hayes  v.  Shattuck,  2i  Cal.  52;  Ricketson  v.  Comp- 
ton,  23  Cal.  637.) 

III.  Defendants  have  not  shown  sufficient  diligence  to 
entitle  them  to  the  relief  sought.  Even  if  General  Clarke's 
appearance  was  unauthorized,  they  should  be  and  are 
estopped  by  their  laches  and  by  their  acquiescence.  The 
litigation  has  been  pending  more  than  three  and  one-half 
years.     The  father  and  mother  of  the  moving  defendants  are 
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also  defendants  in  this  action.  During  this  period  a  similar 
suit  in  the  United  States  Circuit  Court,  in  which  the  father, 
mother  and  brother  were  defendants,  was  contested  and  went 
to  final  decree  and  sale  of  property.  {Thompson  v.  Crane, 
73  Fed.  327.) 

IV.  It  would  be  diflScult  to  state  a  case  of  more  chronic 
laches.  It  is  doubtful  if  a  case  can  be  found  where  the  relief 
prayed  for  has  be^i  granted  under  such  long  continued  neg- 
lect and  such  passive  indifference  to  legal  proceedings  and, 
as  in  this  case,  after  the  judgment  has  been  executed  and 
satisfied.  All  the  decided  cases — at  least,  all  that  have  come 
to  the  notice  of  counsel — hold  that  defendants  should  have 
moved  "immediately,"  "promptly,"  "without  delay,"  "at 
the  earliest  opportunity,"  after  knowledge  or  information 
of  the  alleged  unauthorized  appearance  of  counsel,  or  of  the 
entry  of  default  or  judgment  resulting  from  such  appearance. 
Not  having  so  moved,  their  motion  should  have  been  denied. 
{Howe  V.  Cddren,  4  Nev.  174;  Harper  v.  Malloy,  4  Nev.  447; 
Horton  v.  New  Pass  Co.,  21  Nev.  187-191;  Hunter  v.  Bryant, 
98  Cal.  250;  Gamer  v.  Erlanger,  86  Cal.  60;  Garrison  v. 
McGowan,  48  Cal.  599,  600;  Dorsey  v.  Kyle,  30  Md.  622;  96 
Am.  Dec.  622,  notes,  p.  624;  Cyphert  v.  McClune,  22  Pa.  St. 
195, 197;  Harshey  v.  Blackman,  20  Iowa,  161;  89  Am.  Dec.  521; 
notes  and  authorities,  p.  534;  Searle  v.  McLaughlin,  28  Cal. 
669,  672;  Jauet  v.  Mortimer,  29  La.  Ann.  206,  212;  WUliams 
V.  WiUiams,  70  N.  C.  72;  Bradford  v.  Coit,  72  N.  C.  72;  Sherman 
V.  Jorgensen,  106  Cal.  483,  485;  Youngm^n  v.  Toner,  82  Cal. 
611;  Haynes  v.  Schwartz,  5  Wash.  433;  Foster  v.  Hauswith,  5 
Mont.  566;  Griswold  Oil  Co.  v.  Lee,  1  S.  D.  531;  36  Am. 
St.  Rep.  765;  Lanfear  v.  Mestier,  18  La.  Ann.  497;  89  Am. 
Dec.  661-2.) 

V.  The  granting  of  relief  under  section  68  of  the  practice 
act  rests  in  the  sound  discretion  of  the  court.  "  The  discre- 
tion intended,  however,  is  not  a  capricious  or  arbitrary  dis- 
cretion, but  an  impartial  discretion,  guided  and  controlled 
in  its  exercise  by  fixed  legal  principles.  It  is  not  a  mental 
discretion  to  be  exercised  ex  gratia,  but  a  legal  discretion  to 
be  exercised  in  conformity  with  the  spirit  of  the  law,  and  in 
a  manner  to  subserve  and  not  to  impede  or  defeat  the  ends 
of  substantial   justice."     {Horton  v.  New  Pass  Co.,  21  Nev. 
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187-8;  Bailey  v.  Taaffe,  29  Cal.  424;  Coleman  v.  Rankiriy  37 
Cal.  247;  WiUiarmon  v.  CummingSy  95  Cal.  652;  Hunter  v. 
Elliot,  27  Ind.  93;  Blake  v.  Stewart,  29  Ind.  318,  322;  Johnson 
V.  Elrod,  13  Wis.  482;  Seymour  v.  Board  of  Supervisors,  40 
Wis.  62,  66;  Powell  v.  TTeit/i,  68  N.  C.  343.) 

VI.  It  was  error  to  open  the  default  and  allow  defend- 
ants to  answer  without  imposing  as  a  condition  the  payment 
of  costs  that  had  been  incurred  prior  to  the  date  of  the 
order.  It  has  become  the  uniform  rule  to  impose  terms 
including  all  prior  costs  in  such  cases  in  order  to  compensate 
the  plaintiff  for  delay  and  to  make  it  unprofitable  for  a 
defendant  to  willfully  neglect  to  answer  or  to  move  promptly. 
{Horton  v.  New  Pass  Co.,  21  Nev.  188,  194;  Howe  v.  Coldren, 
4  Nev.  174;  Roland  v.  Kregenhagen,  18  Cal.  455;  Gregory  v. 
Haynes,  21  Cal.  443;  People  v.  O'Connell,  23  Cal.  281;  Bailey 
V.  Taaffe,  29  Cal.  423,  427;  Howe  v.  Independence  Co.,  29  Cal. 
73;  Watson  v.  Railroad  Co.,  41  Cal.  17;  Swift  v.  CanovaUy  47 
Cal.  86;  Heerman  v.  Sawyer,  48  Cal.  562.) 

Wren  &  Julien,  for  Respondents : 

I.  Under  the  section  of  the  statute  upon  which  this  motion 
was  based,  it  is  not  necessary  to  allege  that  an  attorney  who 
has  appeared  without  authority  is  either  insolvent,  or  that 
there  was  fraud  or  collusion  or  want  of  good  faith.  The  old 
doctrine  in  reference  to  unauthorized  appearances  of  attor- 
neys was  completely  exploded  by  Chief  Justice  Kent  in  the 
case  of  Denton  v.  Noyes,  6  Johnson,  298;  5  Am.  Dec.  237. 

II.  We  have  not  had  access  to  the  New  York  statutes, 
but  there  is  little  doubt  from  the  reading  of  the  decision  in 
Denton  v.  Noyes,  above  cited,  and  the  reading  of  section  68 
of  our  practice  act,  that  this  section  was  originally  adopted 
in  New  York  for  the  purpose  of  relieving  litigants,  where 
attorneys  had  appeared  for  them  without  authority,  from  the 
hardship  of  the  old  rule  requiring  them  to  show  fraud,  col- 
lusion, etc.,  and  to  make  it  certain  by  a  statutory  enactment 
that  the  law  was  substantially  as  decided  in  Denton  v.  Noyes. 

III.  The  statute  was  subsequently  adopted  in  California 
and  also  in  this  state.  The  law  may  therefore  be  considered 
settled  beyond  doubt  that  a  party  for  whom  an  attorney  has 
appeared  without  authority  in  a  case,  and  who  has  not  been 
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served  with  a  copy  of  the  complaint  and  summons,  may 
have  a  judgment  set  aside  upon  application  to  the  court 
within  six  months.  The  section  is  eminently  just.  It  pro- 
vides simply  that  an  aggrieved  party  may  apply  to  the  court 
to  be  allowed  to  answer  to  the  merits.  In  the  meantime  the 
Judgment  is  permitted  to  stand  for  the  protection  of  the 
plaintiff.  If  upon  a  trial  on  the  merits  the  plaintiff  recover, 
the  judgment  stands.  If,  however,  the  defendant  recovers, 
the  judgment  is  set  aside  and  a  judgment  is  entered  in  favor 
of  the  defendant.  {Denton  v.  Noyes,  6  Johnson,  278;  McKin- 
ley  et  al.  v.  TutiU  et  al.,  34  Cal.  235;  Baker  v.  O'Riordan,  65 
Cal.  368;  Hunter  v.  Bryant j  98  Cal.  247;  Merced  Co.  v.  Hicks, 
67  Cal.  108.) 

IV.  Counsel  for  plaintiff  contends  that  in  all  cases  there 
is  a  legal  presumption  that  an  attorney,  who  appears  for 
litigants,  is  authorized  to  do  so.  This  presumption  can  only 
be  overcome  by  the  strongest,  most  cogent  and  convincing 
proof.  That  is  stating  it  too  strongly,  but  no  doubt  the  pre- 
sumption must  be  overthrown  by  proof  which  is  satisfactory 
for  that  purpose.  The  testimony  of  both  General  Clarke  and 
E.  O.  Crane  is  strong,  most  cogent  and  convincing.  The 
positive  testimony  of  General  Clarke  himself  is,  that  he  never 
was  employed  by  either  of  the  defendants,  had  never  had  a 
line  of  correspondence  with  either  of  them,  and  had  never 
seen  either  of  them. 

V.  Having  denied  in  their  affidavits  that  they  had  ever 
employed  General  Clarke,  or  any  other  attorney,  to  appear 
for  them,  if  counsel  for  plaintiff  relied  upon  showing  that 
some  one  authorized  thereto  as  their  agent  did  employ  Gen- 
eral Clarke  to  appear  for  them,  this  counsel  for  plaintiff 
utterly  failed  to  do.  Agency  for  a  special  purpose  can  only 
be  shown,  to  use  the  language  of  counsel,  by  the  strongest, 
most  cogent  and  convincing  proof,  and  is  not  to  be  inferred 
from  trivial  circumstances.  ( Yellow  Jacket  Co.  v.  Stevenson, 
5  Nev.  224;  Ranken  v.  New  Eng.  M.  Co.,  4  Nev.  78;  Dority  v. 
WeUs,  7  Nev.  368.) 

By  the  Court,  Massey,  J.: 

This  suit  was  instituted  in  May,  1894,  to  set  aside  certain 
conveyances  of  real  estate  alleged  to  have  been  made  by  E. 
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Crane  to  his  daughters,  Amelia  H.  Howard  and  A.  6.  Stiles, 
for  the  purpose  of  defrauding  creditors.  The  defendants,  E. 
Crane  and  Mary  E.  Crane,  were  duly  served  with  summons 
and  appeared  to  the  action  by  attorney,  and  demurred  to  the 
complaint,  which  demurrer  was  subsequently  overruled  and 
time  given  in  which  to  answer.  On  the  28th  day  of  January, 
1897,  R.  M.  Clarke,  who  had  been  employed  as  the  attorney 
for  the  respondents.  Stiles  and  Howard,  by  E.  O.  Crane,  their 
brother,  entered  an  appearance  and  waiver  of  summons  in 
writing  for  them.  It  further  appears  that  Mr.  Clarke  filed 
a  demurrer  to  the  complaint  on  behalf  of  the  respondents, 
which  was  subsequently  overruled  by  the  court,  and  time 
was  given  to  answer.  No  answer  having  been  filed  in  the 
action,  default  was  duly  entered  therein  against  all  the 
defendants  on  the  18th  day  of  February,  1897,  and  judgment 
was  duly  given  in  said  action  against  all  the  defendants  on 
the  20th  day  of  February,  1897. 

On  the  27th  day  of  March,  1897,  the  property  described  in 
the  complaint  was  sold  by  the  sheriff  of  Washoe  county, 
pursuant  to  said  judgment  and  decree.  On  the  day  of  sale 
the  respondents,  Stiles  and  Howard,  served  notice  upon  the 
sheriff  of  Washoe  county  and  the  appellants,  to  the  effect 
that  they  were  the  owners  in  fee  of  certain  portions  of  the 
land  mentioned  in  the  complaint  and  decree,  which  was 
about  to  be  sold  thereunder,  and  that  they  had  never  had 
any  notice  of  any  suit  pending  against  them  by  Stanton, 
Thompson  &  Company,  and  that  they  had  never  appeared 
in  any  such  action,  nor  authorized  any  one  to  appear  in 
their  behalf. 

On  the  10th  day  of  August,  1897,  the  respondents  served 
a  notice  of  motion  to  be  heard  on  the  18th  day  of  August, 
1897,  to  set  aside  and  vacate  the  judgment  and  decree  of 
the  court  entered  against  them  by  default,  and  for  leave  to 
answer  and  defend  therein,  for  the  reason  that  no  copy  of 
the  complaint  and  summons  had  ever  been  served  upon  said 
respondents,  and  for  the  further  reason  that  they  had  never 
employed  nor  authorized  any  attorney  to  appear  for  them, 
and  had  never  entered  any  appearance  in  said  cause,  and 
had  no  knowledge  that  said  cause  was  pending  in  said  court 
until  after  the  judgment  and  decree  had  been  entered. 
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The  respondents  filed  their  separate  afiidavits  on  the  9th 
day  of  August,  1897,  in  support  of  said  motion,  in  each  of 
which  it  was  alleged  that  respondents  were  married  women 
and  residents  of  the  State  of  California;  that  there  had  never 
been  any  service  upon  either  of  the  respondents  of  the  sum- 
mons and  copy  of  the  complaint,  and  that  neither  had  ever 
employed  or  authorized  any  attorney  to  enter  an  appearance 
in  said  cause,  or  otherwise,  or  to  act  for  them  in  any  manner 
or  matter  as  her  attorney  in  said  cause.  These  afiidavits 
further  set  up  facts  which,  if  true,  show  a  meritorious  defense 
to  the  action. 

On  the  18th  day  of  August,  1897,  the  court,  on  the  hearing 
of  the  motion  of  respondents  upon  the  affidavits  and  oral 
testimony  offered,  ordered  that  the  judgment  be  permitted 
to  stand  as  security  for  the  plaintiffs  against  any  acts  of  the 
respondents  prejudicial  to  their  rights,  pending  a  trial  of  the 
cause  upon  its  merits;  and  that  the  respondents,  Howard 
and  Stiles,  be  allowed  to  answer  in  said  cause  to  the  merits, 
upon  filing  a  sufficient  undertaking  conditioned  for  the  pay- 
ment to  the  appellants  of  the  costs  and  damages  they  might 
sustain  by  reason  of  a  trial  of  said  cause  in  the  event  the 
appellants  should  finally  recover  judgment  against  them. 

From  this  order  the  appeal  has  been  taken. 

Testimony  was  offered  on  the  hearing  of  the  motion  rela- 
tive to  the  authority  of  Mr.  Clarke  to  appear  for  the  respond- 
ents in  said  action,  which  is  on  some  points  conflicting.  A 
careful  review  of  such  testimony  conclusively  shows  that 
General  Clarke  was  employed  by  E.  O.  Crane,  the  brother  of 
the  respondents,  to  enter  their  appearance  in  said  action. 
We  are  also  of  the  opinion  that  the  testimony  shows  that  the 
respondents  had  never  authorized  such  employment.  Con- 
siderable testimony  was  offered  with  respect  to  an  agreement 
regarding  this  action  made  between  counsel  for  appellants 
and  General  Clarke,  growing  out  of  an  action  pending  in 
the  United  States  Circuit  Court,  wherein  the  appellants  were 
plaintiffs  and  E.  Crane  and  others  were  defendants,  involv- 
ing the  same  matters,  but  to  which  action  these  respondents 
were  not  parties.  It  is  not  necessary  that  this  agreement 
should  be  considered  in  determining  this  case,  for  the  reason 

that  the  same  was  never  reduced  to  writing  nor  entered  of 
Vol.  XXIV.— 12 
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record  on  the  minutes  of  the  court,  as  required  by  the  rules 
and  practice  of  the  court. 

It  is  contended  on  behalf  of  the  appellants  that  the  action 
of  the  lower  court  in  this  matter  is  erroneous  for  the  reasons: 
First — That  there  is  no  showing  on  the  part  of  the  respond- 
ent that  General  Clarke,  who  appeared  for  them,  was  insolv- 
ent, or  unable  to  respond  in  damages,  or  that  there  was  any 
fraud  or  collusion  between  appellants  and  said  attorney. 
Second — ^That  the  respondents  have  not  shown  sufiQcient  dili- 
gence to  entitle  them  to  the  relief  obtained.  Third — That  it 
was  error  to  allow  the  respondents  to  answer  to  the  merits 
without  imposing  as  a  condition  the  payment  of  the  costs 
that  had  been  incurred  prior  to  the  date  of  the  order.  Upon 
the  other  hand,  counsel  for  the  respondents  contend  that  it 
is  not  necessary  to  show  that  the  attorney  who  has  appeared 
without  authority  is  insolvent,  or  that  there  was  fraud  or  col- 
lusion between  the  appellants  and  the  attorney  who  assumed 
to  appear  and  act  for  the  respondents. 

The  action  of  the  lower  court  in  granting  the  order  prayed 
for  is  based  upon  the  last  clause  of  section  68  of  our  civil 
procedure,  which  provides  ♦  ♦  ♦  that  "  when  from  any 
cause  the  summons  and  a  copy  of  the  complaint  in  an  icction 
have  not  been  personally  served  on  the  defendant,  the  court 
may  allow,  on  such  terms  as  may  be  just,  such  defendant 
or  his  legal  representatives,  at  any  time  within  six  months 
after  the  rendition  of  any  judgment  in  such  action,  to  answer 
to  the  merits  of  the  original  action."     (Gen.  Stats,  sec.  3090.) 

It  will  appear  from  the  reading  of  said  section  that  there 
should  be  a  full  period  after  the  phrase  ending  with  the 
words  "excusable  neglect."  Otherwise  some  doubts  might 
arise  as  to  the  proper  construction  of  the  entire  section. 
This  court  has  heretofore  made  the  same  suggestion  in  the 
case  of  Howe  v.  Coldren,  4  Nev.  175. 

It  will  be  seen  that  the  leading  question  to  be  determined 
by  this  appeal  is  the  power  of  attorneys  to  bind  or  conclude 
those  for  whom,  without  authority,  they  assume  to  appear 
and  act  where  no  showing  is  made  that  such  attorneys  are 
unable  to  respond  in  damages  to  their  assumed  clients. 
Under  the  ancient  rule  of  the  common  law,  parties  to  actions 
were  required  to  be  present  and  prosecute  or  defend  in  per- 
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son,  and  special  authority  was  required  from  the  crown  to 
enable  parties  to  appear  by  attorney.  This  rule  was  subse- 
quently modified  by  statutes,  and  the  right  to  appear  by 
attorney  was  thereby  recognized.  In  the  earlier  history  of 
the  practice  under  these  statutes,  attorneys  were  appointed 
orally  in  court;  afterwards  they  were  appointed  by  warrant, 
and  such  warrant  was  required  to  be  filed.  The  strictness 
of  this  rule  has  been  gradually  relaxed  until  it  is  now  well 
settled  that  a  regular  attorney  appearing  in  an  action  will 
be  presumed  to  have  authority  to  so  do  without  warrant. 
{Harahey  v.  Blackmarr^  20  Iowa,  161.) 

It  was  also  the  settled  rule,  under  the  old  practice,  that 
where  an  attorney  appeared  for  a  defendant  in  an  action 
wherein  a  writ  had  not  been  served,  without  authority,  the 
judgment  against  such  defendant  was  held  to  be  regular 
unless  it  appeared  there  was  fraud  or  collusion  between  the 
plaintiffs  and  such  attorney,  or  unless  the  attorney  was  una- 
ble to  answer  for  damages  to  his  assumed  client.  {Denton  v. 
Noyes,  5  Am.  Dec.  237.) 

The  reason  of  this  rule  was  well  grounded.  By  licensing 
attorneys,  the  courts  recommended  them  to  the  confidence  of 
the  public,  and  the  opposite  party  who  has  concerns  with  an 
attorney  in  litigation  should  not  be  required  to  look  beyond 
the  attorney  to  his  authority.  The  mere  fact  of  his  appear- 
ance was  deemed  sufficient  for  the  adverse  party  and  the  court. 

This  rule  was  somewhat  modified  by  the  court  in  Denton  v. 
NoyeSj  supra,  by  allowing  the  defendant  to  make  a  defense  to 
the  suit.  Kent,  Chief  Justice,  who  rendered  the  opinion, 
gives  the  reason  for  such  modification  in  observing  that,  "  if 
there  had  been  any  collusion  between  plaintiff  and  attorney 
for  the  defendant,  it  would  have  altered  the  case,  but  there  is 
none  shown  or  pretended,  and  my  whole  opinion  proceeds 
on  the  ground  that  the  plaintiffs  have  acted  in  good  faith.  I 
am  disposed,  therefore,  to  prevent  all  possible  injury  to  the 
defendant  and,  at  the  same  time,  save  the  plaintiff  from 
harm.  This  can  be  done  only  by  preserving  the  lien  which 
the  plaintiffs  have  acquired  by  their  judgment,  and  by  giv- 
ing the  defendant  an  opportunity  to  plead,  if  he  has  any 
plea  to  make,  to  the  merits."  It  will  thus  be  seen  that 
Denton  v,  Noyes  adopts  the  old  rule  with  the  modification,  as 
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above  stated,  and  in  subsequent  cases  involving  a  like  ques- 
tion, this  rule  has  been  followed  upon  the  principle  of  stare 
decisis,  yet  has  been  frequently  pronounced  as  harsh. 
{Meackam  v.  Dudley,  6  Wend.  514;  Williams  v.  Van  Valkenberg, 
16  Howard  Pr.  144;  Alien  v.  Stone,  10  Barb.  547;  Campbell  v. 
Bristol,  19  Wend.  101.) 

An  examination  of  the  authorities  in  other  states  will 
show  that  the  harshness  of  the  rule  as  laid  down  in  Denton 
V.  Noyes,  supra,  has  been  so  modified  that  it  is  now  the  prac- 
tice to  relieve  parties  from  judgments  rendered  against  them 
in  consequence  of  the  acts  of  unauthorized  attorneys  without 
regard  to  the  ability  of  the  attorney  to  respond  to  his 
assumed  client  for  damages.  (See  Harshey  v.  BUickmarr, 
supra,  and  authorities  therein  cited;  Handley  v.  Jackson  et  al., 
50  Pac.  Rep.  (Or.)  915.) 

We  regard  the  reasoning  and  authorities  in  the  case  of 
Harshey  v.  Blachmarr^  supra,  as  conclusive  upon  this  point. 
Judge  Dillon,  who  rendered  the  opinion  in  Harshey  v.  BUick- 
marr, very  cleverly  demonstrates  the  harshness  and  injustice 
of  the  old  rule,  and,  in  commenting  upon  that,  says:  "It 
obliges  a  person  to  be  bound  by  the  unauthorized  act  of  a 
mere  stranger.  It  binds  him  by  a  judgment  of  a  court  with- 
out a  day  in  court.  It  relieves  the  other  party  of  a  duty 
which  in  reason  belongs  to  him,  viz.,  to  serve  his  process  and 
to  see  at  his  peril  that  his  adversary  is  in  court.  And  it 
carries  out  this  unsoundness  by  compelling  the  wrong  party 
to  look  to  the  attorney.  True,  reason  and  logic  would  say 
if  an  attorney  appeared  for  me  without  my  knowledge  or 
authority,  express  or  implied,  I  should  not  be  bound  by  the 
act  if  never  ratified  or  promptly  disavowed,  and  if  the 
adverse  party,  being  ignorant  of  the  want  of  authority,  and 
carelessly  omitting  to  serve  process,  or  to  require  the  attorney 
to  show  his  authority,  has  been  damaged,  he,  and  not  myself, 
should  be  the  one  to  look  to  the  attorney." 

In  the  case  of  Handley  v.  Jackson  et  al.,  supra,  Wolverton, 
Justice,  speaking  to  the  same  point,  uses  the  following  lan- 
guage: **The  inexorable  logic  of  this  great  jurist  has  had  its 
effect,  so  that  there  is  now  no  longer  any  doubt  but  that  the 
enforcement  of  a  judgment,  obtained  and  resting  upon  the 
unauthorized  appearance  of  an  attorney,  may  be  restrained 
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in  equity  irrespective  of  the  question  whether  the  attorney  is 
responsible  or  irresponsible,  or  acted  by  procurement  or  collu- 
sion with  his  antagonist." 

It  is  clearly  apparent  from  the  record,  that  General  Clarke 
acted  in  good  faith  in  assuming  that  the  brother  of  respond- 
ents had  authority  to  employ  him  to  appear  for  them.  It 
is  equally  clear  that  the  respondents  had  never  authorized 
such  employment  and  appearance.  It  is  equally  clear  that 
there  was  no  collusion  or  fraud  between  the  appellants  and 
General  Clarke.  It  is  also  clear  that  the  respondents  had 
shown  a  good  defense  to  the  merits.  It  would  therefore  be 
unjust  to  the  respondents  to  base  their  right  to  relief  under 
these  circumstances  upon  the  ability  of  the  attorney  to 
answer  to  them  for  damages;  for  some  doubt  may  be  expressed 
under  the  facts,  as  to  whether  the  attorney  was  liable  for 
such  damages. 

We  must  also  hold  that  under  the  last  clause  of  section 
68  of  our  practice  act,  above  cited,  the  clause  upon  which 
the  action  of  the  court  in  this  case  is  manifestly  based,  the 
respondents  were  not  guilty  of  laches  in  this  proceeding,  as 
that  clause  confers  upon  the  respondent  the  right  at  any  time 
within  six  months  after  the  rendition  of  the  judgment,  to 
answer  to  the  merits  of  the  action,  where  from  any  cause  the 
summons  and  copy  of  the  complaint  have  not  been  person- 
ally served  upon  them.  This  proceeding  was  commenced 
within  the  time  limited  by  that  clause. 

Neither  can  the  appellants  complain  of  the  failure  of  the 
court  to  order  the  payment  of  incurred  costs  as  a  condition 
to  the  right  of  respondents  to  answer.  The  cases  cited  in 
support  of  this  contention  arise  under  a  preceding  clause  of 
the  same  section  of  the  practice  act,  where  default  has  been 
entered  upon  service  of  process.  The  order  of  the  court  is 
based  upon  just  terms,  for  it  permits  the  judgment  to  stand, 
thereby  preserving  the  lien  of  the  judgment,  and  requires 
the  respondents  to  give  a  sufficient  undertaking  conditioned 
for  the  payment  of  the  costs  and  damages  which  the  appel- 
lants might  sustain  by  reason  of  a  trial  of  said  cause  in  the 
event  they  should  finally  recover  judgment. 

For  these  reasons  the  order  of  the  lower  court  is  hereby 
affirmed.  
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[No.  1508.] 

VITORIA  CASSINELLI,  Respondent,  v.  PIETRO  CASSI- 
NELLI, Appellant. 

Malicious  Pbosboution— Want  or  Probable  Cause.  In  an  action  for 
damages  for  malicioas  prosecution  it  is  the  duty  of  the  plaintiff  to 
establish  to  the  satisfaction  of  the  court  that  the  defendant  had  no 
probable  cause  for  the  prosecution. 

Idem— When  Malice  Will  Be  Presumed.  In  an  action  for  malicious 
prosecution  the  plaintiff  must  establish  malice  upon  the  part  of  the 
defendant,  but  the  fact  of  malice  may  be  inferred  from  want  of 
probable  cause. 

Idem— Motion  fob  Non-Suit.  In  an  action  for  malicious  prosecution, 
plaintiff  introduced  evidence  tending  to  prove  the  destruction  of 
certain  property  by  fire ;  that  plaintiff  had  been  arrested  on  com- 
plaint of  defendant  charging  him,  with  others,  with  the  crime  of 
arson,  and  kept  in  custody  three  days,  being  discharged  on  the  pre- 
liminary examination,  and  also  evidence  tending  to  establish  an 
alibi :  Held^  that  a  motion  to  dismiss,  after  plaintiff  had  introduced 
his  testimony,  was  properly  denied. 

Appeal  from  the  district  Court  of  the  State  of  Nevada, 
Lyon  county;  C.  E.  Macky  District  Judge: 

Action  by  Vitoria  Cassinelli  against  Pietro  Cassinelli  for 
malicious  prosecution.  Judgment  for  plaintiff,  from  which 
defendant  appeals.     Affirmed. 

The  facts  sufficiently  appear  in  the  opinfon. 
Ldngan  &  Knight,  for  Appellant. 
John  Lothrop^  for  Respondent. 

By  the  Court,  Belknap,  C.  J.: 

Action  for  malicious  prosecution. 

The  case  was  tried  by  the  court  without  a  jury. 

Respondent  recovered  judgment  for  $305  and  costs. 

After  respondent  had  introduced  his  testimony  in  chief, 
appellant  moved  for  a  non-suit  upon  the  ground  that  there 
was  no  evidence  tending  to  show  that  the  prosecution  was 
maliciously  instituted,  or  without  probable  cause,  or  that 
respondent  had  been  damaged  in  his  person. 

The  motion  was  denied  and  the  ruling  is  assigned  as  error. 

Plaintiff  had  introduced  evidence  tending  to  prove  that 
the  property  of  the  appellant  had  been  destroyed  by  fire 
upon  the  night  of  the  5th  day  of  February,  1896.     That  the 


Digitized  by 


Google 


Oct.  1897.]  Cassinelli  v.  Cassinelli.  183 

Opinion  of  the  Court— Belknap,  C.  J. 

next  morning  the  appellant  had  lodged  a  complaint  in  the 
court  of  the  justice  of  the  peace  of  the  township  in  which 
he  resided  and  in  which  the  fire  occurred,  charging  respond- 
ent and  two  others  with  the  crime  of  arson.  Respondent 
was  arrested  and  remained  in  custody  three  days.  Upon  the 
preliminary  examination  he  was  discharged. 

Evidence  was  also  introduced,  and  not  denied,  tending  to 
prove  an  alibi. 

It  was  the  duty  of  respondent  to  have  established  to  the 
satisfaction  of  the  court  that  the  appellant  had  no  probable 
cause  for  the  prosecution.  This  was  done  by  evidence. tend- 
ing to  prove  the  alibi  and  other  facts  tending  to  show  the 
absence  of  incriminating  circumstances. 

It  was  also  the  duty  of  respondent  to  have  shown  malice, 
but  the  fact  of  malice  may  be  inferred  from  want  of  proba- 
ble cause.  {Oliver  v.  Paiiy  43  Ind.  32;  Ventress  v.  Rossevy  73 
Ga.  534;  Canon  v.  Edgeworth,  43  Mich.  241;  Dietz  v.  Lang- 
fitt,  63  Pa.  St.  234.) 

The  evidence  as  above  stated  was  not  only  sufiicient  upon 
the  motion  to  support  a  recovery  for  nominal  damages,  but 
also  for  actual  and  exemplary  damages.  If  respondent  was 
entitled  to  recover,  the  damages  may  have  included  depriva- 
tion of  liberty  and  injury  to  his  feelings. 

Upon  the  merits  of  the  case  the  evidence  was  in  most 
respects  conflicting,  and  in  such  cases  we  cannot  disturb  the 
judgment. 

Other  matters  have  been  called  to  our  attention  by  the 
brief  of  counsel;  we  have  examined  them,  but  do  not  deem 
them  of  sufficient  importance  for  discussion,  and  none  of 
them  can  affect  the  result. 

Judgment  and  order  affirmed. 
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[No.  1499.] 

W.  H.  H.  SPAFFORD,  Respondent,  v.  WHITE  RIVER 
VALLEY  LAND  AND  LIVE  STOCK  COMPANY, 
Appellant;  MARY  C.  MILLSPAUGH,  Intbrvrnor. 

PsACTics  ON  Appeal.  To  render  an  appeal  effectual,  the  filing  of  the 
notice  of  api)eal  mast  precede  or  be  contemporaneous  with  the  senr- 
ice  of  the  copy ;  otherwise,  that  which  purports  to  be  a  copy  fails  as 
such  for  want  of  an  original  to  support  it. 

Appeal  from  the  District  Court  of  the  State  of  Nevada, 
White  Pine  county;  O.  F.  Talbot,  District  Judge: 

Motion  by  W.  H.  H.  Spafford  to  dismiss  an  appeal  taken 
by  the  White  River  Valley  Land  and  Live  Stock  Company, 
Appellants,  and  Mary  C.  Millspaugh,  Intervenor.  Appeal 
dismissed. 

-R.  Af.  Clarke,  for  Appellant. 

Thomas  Wren,  for  Respondent: 

Respondent  objects  to  the  consideration  of  this  appeal  and 
moves  the  court  to  dismiss  the  same  upon  the  ground  that  no 
notice  of  appeal  was  served  upon  the  respondent  or  his  attor- 
neys, at  any  time,  by  appellants  or  their  attorneys.  (Gen. 
Stats.  3363;  Johnson  et  al.  v.  Badger  M.  &  M.  Co.  et  al.,  12 
Nev.  261.) 

By  the  Court,  Bonnifield,  J.: 

Counsel  for  respondent  moved  this  court  to  dismiss  this 
appeal  on  the  ground  that  no  notice  of  appeal  was  served  on 
the  respondent.  The  record  shows  that  the  notice  and  under- 
taking were  filed  on  the  25th  day  of  March,  1897,  and  the 
proof  of  service  shows  that  the  notice  was  served  on  the  19th 
day  of  March,  1897.  "To  render  an  appeal  effectual  the  fil- 
ing of  the  notice  of  appeal  must  precede  or  be  contempora- 
neous with  the  service  of  the  copy,  otherwise  that  which 
purports  to  be  a  copy  fails  as  such  for  want  of  an  original  to 
support  it."     {Lyon  County  v.  Washoe  County,  8  Nev.  177.) 

"The  appeal  is  taken  by  filing  and  serving  the  notice." 
{Lambert  v.  Moore,  1  Nev.  344;  Peran  v.  Monroe,  1  Nev.  484.) 

To  render  an  appeal  effectual  for  any  purpose,  in  any  case, 
a  written  undertaking  executed  upon  the  part  of  the  appel- 
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lant  must  be  filed,  or  the  required  deposit  of  money  made 
-with  the  clerk^  within  five  days  after  the  notice  of  appeal  is 
filed.     (General  Statutes,  sec.  3363.) 

''In  order  to  take  and  perfect  an  appeal,  the  appellant 
should  first  file  his  notice  of  appeal,  next  serve  it,  and  within 
five  days  of  the  filing  of  the  notice,  file  an  undertaking  on 
appeal;  the  service  of  the  notice  must  precede  or  be  con- 
temporaneous with  the  service."  {Reese  M,  Co,  v.  Rye  Patch 
M.  Co.,  15  Nev.  341.) 

Upon  the  plain  provisions  of  the  statute  and  the  above 
authorities  the  appeal  in  the  case  is  dismissed. 
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[No.  1519.] 

STATE  OF  NEVADA,  ex  rel.  A.  G.  FLETCHER, 
Relator,  v.  R.  S.  OSBURN,  RICHARD  RYLAND, 
S.  O.  WELLS,  W.  H.  NOYES  and  HENRY  RUHE, 
AS  THE  City  Council  op  the  City  of  Reno,  Respond- 
ents. 

Certiorari— PuwcTiON  of  the  Writ— Cow  fined  to  Questions  of  Juris- 
diction AND  Regularity  of  Procedure.  Under  the  provisions  of 
Qeheral  Statutes  (1885),  sec.  3458,  which  provides  that  the  writ  of 
certiorari  "  shall  be  granted  in  all  cases  where  an  inferior  tribunal^ 
board  or  officer,  exercising  judicial  functions,  has  exceeded  the  juris- 
diction of  such  tribunal,  board  or  officer,  and  there  is  no  appeal,  nor 
in  the  judgment  of  the  court  any  plain,  speedy  and  adequate  rem- 
edy,'' and  section  3464,  which  provides  that  "  the  review  upon  this 
writ  shall  not  be  extended  further  than  to  determine  whether  the 
inferior  tribunal,  board  or  officer,  has  regularly  pursued  the  authority 
of  such  tribunal,  board  or  officer,"  this  court  has  no  power  to  pass 
upon  the  constitutionality  of  an  act  incorporating  the  City  of  Reno, 
nor  the  right  of  respondents  to  exercise  the  functions  of  city 
council. 

Quo  Warranto— Proper  Remedy  to  Determine  Whether  Boards  or 
Officers  Act  Without  Authority  of  Law.  Under  the  provisions 
of  an  act  relating  to  proceedings  in  quo  warranto^  General  Statutes 
(1885),  sees.  3711,  3724,  a  private  individual  may  file  an  information 
against  any  **  person  unlawfully  holding  or  exercising  any  public 
office  or  franchise,  *  *  *  or  when  any  persons  act  as  a  corpora- 
tion within  this  state  without  being  authorized  by  law,  *  ♦  *  or 
when  they  exercise  powers  not  conferred  by  law,"  and  such  a  pro- 
ceeding is  the  proper  remedy  to  determine  questions  involving  the 
corporate  existence  or  the  constitutionality  of  an  act  incorporating 
a  city,  or  the  right  to  exercise  in  any  manner  tlie  functions  of  city 
council. 
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Gertiobabi— Judicial  and  Lbgislativb  Acts  Distinguished.  The  doc- 
trine is  weli  settled  that  certiorari  is  the  proper  remedy  by  which  to 
review  manicipal  resolutions  and  ordinances  which  are  judicial  in 
natare,  bat  should  never  be  allowed  to  review  such  ordinances  or 
resolutions  as  are  legislative  in  character. 

Idem— Canvass  of  Election  Returns.  The  determination  as  to  the  result 
of  an  election  by  a  canvass  of  the  returns  by  the  city  council  is  not 
a  judicial  act,  but  is  purely  a  matter  of  calculation,  and  hence  can- 
not be  brought  up  for  review  upon  proceedings  in  certiorari. 

Idem— Issuance  of  Bonds.  The  determination  of  a  city  council  to  issue 
bonds  in  conformity  with  the  result  of  an  election,  held  in  compli- 
ance with  the  act  of  incorporation  of  the  city,  is  not  a  judicial  act, 
and  hence  cannot  be  reviewed  by  certiorari. 

Application  by  the  State,  upon  the  relation  of  A.  G. 
Fletcher,  against  R.  S.  Osburn,  et  al,,  as  the  City  Council  of 
the  City  of  Reno,  for  a  writ  of  certiorari  to  review  the  pro- 
ceedings of  the  City  Council  in  advertising  for  bids  for  the 
purchase  of  bonds,  etc.    Dismissed. 

The  facts  sufl&ciently  appear  in  the  opinion. 

Frank  H.  Norcrosa^  for  Relator. 
Torreyson  &  Summerfieldj  for  Respondents. 

B.  F,  Curler,  amicus  curise: 

I.  By  the  virtue  of  the  nature  of  the  proceeding,  of  neces- 
sity, the  first  question  involved  is:  Did  the  city  council,  in 
making  the  orders  of  October  25,  1897,  exercise  judicial 
functions?  for  it  is  only  for  the  exercise  of  judicial  functions 
that  the  writ  of  certiorari  will  lie.  (Gen.  Stats,  sec.  3458; 
State^  ex  rel.  Thompson  v.  Co.  Com,,  23  Nev.  247;  Esmeralda 
County  V.  District  Courts  18  Nev.  438;  In  re  Rourkcy  13  Nev. 
253;  4  Ency.  PI.  &  Pr.  74.) 

II.  The  exercise  of  judicial  functions  is  the  doing  of  some- 
thing in  the  nature  of  the  action  of  a  court.  Judicial  action 
is  an  adjudication  upon  the  rights  of  parties  who,  in  general, 
appear  or  are  brought  before  the  tribunal  by  notice  or  process, 
and  upon  whose  claims  some  decision  or  judgment  is  ren- 
dered. {In  re  Saline  County  Subscription^  45  Mo.  52;  State^ 
ex  rel,  Thompson^  v.  Co,  Com,,  23  Nev.  24^.) 

III.  The  city  council,  in  passing  resolutions  to  provide  for 
raising  money  upon  the  credit  of  the  city,  for  the  use  of  the 
city,  in  putting  in  a  water  system  and  electric  light  plant. 
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was  not  acting  in  a  judicial,  but  in  a  purely  legislative  and 
ministerial  capacity.  {People  v.  Supervisors,  43  Barb.  237; 
People  V.  Mayor  of  New  York,  2  Hill,  10;  In  re  ML  Morris 
Square,  2  Hill,  14;  People  v.  Board  of  Education  of  Oakland,  54 
Cal.  377.) 

IV.  The  action  of  the  city  council  in  canvassing  the  vote 
of  the  special  election  of  October  7, 1897,  and  passing  upon 
the  rcRult  of  such  vote,  was  not  a  judicial  act  in  its  nature, 
and  cannot  be  reviewed  by  a  writ  of  certiorari.  {Boiddin  v. 
Lockhart,  3  Baxt.  Tenn.  262.) 

V.  If  the  city  council  exceeded  the  power  conferred  upon 
it,  the  resolutions  were  simply  invalid,  and  this  court  in  a 
proceeding  in  certiorari,  cannot  review  them  or  render  any 
judgment  to  afQrm,  reverse  or  set  them  aside.  {People  v. 
Supervisors,  43  Barb.  236;  People  v.  Board  of  Education,  54 
Cal.  377.) 

VI.  The  granting  or  refusal  of  the  writ  of  certiorari  rests 
in  the  sound  discretion  of  the  court,  and  will  be  refused 
where  other  adequate  remedies  are  open  to  the  petitioner. 
(Gen.  Stats,  sec.  3458;  4  Ency.  PI.  <&  Pr.  50,  et  seq.) 

By  the  Court,  Massey,  J.: 

The  City  of  Reno  is  incorporated  under  the  provisions  of 
that  certain  act  entitled  ''An  act  to  incorporate  the  town  of 
Reno,"  approved  March  8,  1897.  The  respondents  were 
named  in  the  act  as  constituting  the  city  council  for  a  cer- 
tain term,  at  the  expiration  of  which  they  should  be  succeeded 
by  members  chosen  at  the  general  election.  Sections  34  and 
35  of  said  act  authorize  the  city  council  to  borrow  money  or 
to  issue  bonds  in  a  limited  amount  for  the  purpose  of  procur- 
ing water  and  the  erection  of  water  works  for  the  city,  if, 
upon  the  submission  of  a  proposition,  *'  a  majority  of  the 
votes  cast  of  the  duly  qualified  electors  residing  within  the 
corporate  limits  of  the  City  of  Reno,  as  shown  by  the  last 
preceding  official  registration,  are  in  the  affirmative."  (Stat- 
utes of  Nevada,  1897,  p.  59.) 

In  like  manner  the  city  council  was  authorized  to  borrow 
money  or  issue  bonds  for  the  purpose  of  establishing  an 
electric  light  plant  or  gas  works.  (Statutes  of  Nevada, 
1897,  p,  60.) 
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Under  the  provisions  of  said  sections,  an  election  was  held 
on  the  7th  day  of  October,  1897,  and  a  canvass  of  the  votes 
cast  thereat  showed  a  majority  in  favor  of  said  propositions, 
and  the  city  council,  under  the  authority  of  said  provisions 
and  the  said  election,  by  resolution  duly  adopted,  advertised 
for  bids  for  the  purchase  of  bonds  for  the  purpose  of  con- 
structing water  works  and  an  electric  light  plant,  and  for 
bids  for  plans  and  specifications  for  the  same. 

The  relator  asks  us,  upon  a  review  of  the  proceedings,  to 
annul  the  action  of  the  city  council  in  the  premises,  assign- 
ing as  reason  therefor  the  unconstitutionality  of  the  act 
incorporating  the  City  of  Reno,  and  specifically  citing  twelve 
provisions  of  our  constitution  whereof  the  act  is  violative. 

Proceedings  in  certiorari  in  this  state  have  been  regulated 
by  statute.  It  has  been  denominated  a  writ  of  review. 
"  This  writ  will  be  granted  on  application  by  any  court  of 
this  state,  except  a  justice's,  or  recorder's,  or  mayor's  court; 
the  writ  shall  be  granted  in  all  cases  where  an  inferior  tri- 
bunal, board  or  officer,  exercising  judicial  functions,  has 
exceeded  the  jurisdiction  of  such  tribunal,  board  or  officer, 
and  there  is  no  appeal,  nor  in  the  judgment  of  the  court 
any  plain,  speedy  and  adequate  remedy."  (Gen.  Stats.  1885, 
sec.  3458.) 

"  The  review  upon  this  writ  shall  not  be  extended  further 
than  to  determine  whether  the  inferior  tribunal,  board  or 
officer  has  regularly  pursued  the  authority  of  such  tribunal, 
board  or  officer."     (Gen.  Stats.  1885,  sec.  3464.) 

It  will  be  seen  from  the  above  statutory  provisions,  that 
the  power  of  the  court  in  this  proceeding  is  limited  to  a 
review  of  those  acts  only  that  are  judicial  in  character,  and 
that  are  in  excess  of  jurisdiction,  and  then  only  in  case  there 
is  no  right  of  appeal,  nor  in  the  judgment  of  the  court  any 
plain,  speedy  and  adequate  remedy. 

This  court  has  repeatedly  and  uniformly  held  that  the 
inquiry  upon  this  writ  would  not  be  extended  further  than 
was  necessary  to  determine  whether  the  inferior  tribunal, 
board  or  officer  has  exceeded  its  jurisdiction  or  has  regu- 
larly pursued  its  authority.     {Phillips  v.  Welch,  12  Nev.  158.) 

The  Supreme  Court  of  California  under  similar  statutes 
has  so  held,  and  that  court  in  a  recent  case,  in  construing 
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the  two  sections  of  statutes  similar  to  the  sections  above 
quoted,  held  that  "  the  clause  in  section  1074, '  whether  the 
inferior  tribunal  had  regularly  pursued  the  authority  of  such 
tribunal/  is  to  be  construed  as  the  equivalent  of  the  clause 
'has  exceeded  the  jurisdiction  of  such  tribunal/  in  sec- 
tion 1068."  [Quinchard  v.  The  Board  of  Trustees,  45  Pac. 
*(CaL)  856.) 

The  court  in  the  same  case  say:  "The  character  of  the 
act  or  determination  sought  to  be  reviewed,  rather  than  the 
tribunal  or  officers  by  which  the  act  or  determination  is 
made,  is  the  test  for  determining  whether  the  writ  should  be 
issued." 

Ify  then,  we  pass  upon  the  constitutionality  of  the  act 
incorporating  the  City  of  Reno,  we  are  not  determining 
whether  the  city  council  of  that  city  exceeded  its  jurisdiction 
in  ordering  bonds  to  be  sold  for  the  purposes  indicated,  and 
advertising  for  bids  to  purchase  such  bonds,  but  we  are  pass- 
ing upon  the  right  of  respondents  to  exercise  the  functions 
of  city  council  and  upon  the  validity  of  the  corporate  exist- 
ence of  the  City  of  Reno.  This  we  do  not  believe  we  have 
the  power  or  authority  to  do  under  the  limitations  of  the 
regulative  statute  above  cited.  Further,  the  questions  involv- 
ing the  constitutionality  of  the  act  incorporating  the  City  of 
Reno,  and  involving  the  corporate  existence  of  that  city, 
and  the  right  of  the  respondents  to  exercise  in  any  manner 
the  functions  of  city  council  under  the  act  incorporating  the 
city,  must  and  can  be  determined  by  another  proceeding, 
plain,  speedy  and  adequate.  Under  the  provisions  of  an  act 
regulating  proceedings  in  quo  warranto,  approved  February 
21, 1865,  a  private  individual  may  file  an  information  against 
any  "person  unlawfully  holding  or  exercising  any  public 
office  or  franchise  within  this  state,  *  *  *  or  when  any 
persons  act  as  a  corporation  within  this  state  without  being 
authorized  by  latw,  *  *  *  or  when  they  exercise  powers 
not  conferred  by  law."     (Gen.  Stats.  1885,  sees.  3711,  3724.) 

By  the  provisions  of  the  same  act  the  form  of  judgment  in 
such  proceedings  is  indicated,  and  precedence  over  all  other 
proceedings,  except  criminal  actions,  in  order  and  time  of 
trial,  is  given.     (Gen.  Stats.  1885,  sees.  3722,  3723,  3736.) 

It  seems  clear  to  us  that  the  language  "or  when  any  per- 


Digitized  by 


Google 


192  State  t;.  Osburn.  [24th  Nev. 


opinion  of  the  Court— Massey,  J. 


sons  act  as  a  corporation  within  this  state  without  being 
authorized  by  law,"  is  sufficiently  broad  to  include  persons 
acting  as  a  city  board  of  a  municipal  corporation  without 
authority  of  law.  If  the  act  incorporating  the  City  of  Reno 
is  unconstitutional,  as  claimed  by  the  relator,  then  the 
respondents  are  acting  as  a  corporation  without  authority 
of  law,  and  under  the  express  provisions  of  the  statute  quo 
warranto  is  the  proper  remedy  under  which  to  determine  that 
question. 

This  position  is  amply  supported  by  authorities.  Under  a 
private  law  of  the  State  of  Illinois,  approved  February  20, 
1861,  creating  the  board  of  education  of  the  city  of  Quincy, 
the  exclusive  control  and  management  of  the  public  schools 
of  that  city  were  given  to  that  board.  The  statute  revising 
the  law  in  relation  to  quo  warranto  provided  "  that  in  case 
any  person  shall  usurp,  intrude  into  or  unlawfully  hold,  or 
execute  any  office  or  franchise,  *  *  *  or  any  association 
or  number  of  persons  shall  act  within  this  state  as  a  corpora- 
tion without  being  legally  incorporated,  or  any  corporation 
does  or  omits  any  act  which  amounts  to  a  surrender  or 
forfeiture  of  its  rights  and  privileges  as  a  corporation,  or 
exercises  powers  not  conferred  by  law,  *  *  *  the  attor- 
ney-general, or  state's  attorney  of  the  proper  county,  either 
of  his  own  accord,  or  at  the  instance  of  an  individual  relator, 
may  present  a  petition  *  *  *  for  leave  to  file  an  infor- 
mation in  the  nature  of  a  quo  warranto J^  *  *  *  (Revised 
Stats.  111.  1874,  p.  787.) 

Action  was  commenced  in  quo  warranto  against  the  board 
of  education  of  the  city  of  Quincy  charging  that  it  had  exer- 
cised certain  powers  not  conferred  by  law,  and  the  supreme 
court  of  that  state  in  passing  upon  that  question  say:.  '^The 
board  of  education  is  a  corporation  created  by  law,  clothed 
with  the  exercise  of  certain  powers  in  relation  to  the  public 
schools  of  Quincy.  Now,  if  the  board,  in  the  discharge  of 
its  duties  as  a  corporation,  exercises  powers  not  conferred  by 
laWf  it  is  apparent  that  it  will  fall  within  the  obvious  mean- 
ing of  the  statute,  unless  the  plain  reading  of  the  statute  is 
to  be  disregarded.  The  very  gist  of  the  complaint  here  is 
that  the  board  of  education,  a  corporation,  is  exercising 
powers  not  conferred  by  law,  unless  it  had  the  right  to  adopt 
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and  enforce  the  rules  set  out  in  the  information."  Under 
this  reasoning  the  court  held  that  quo  warranto  was  the 
proper  remedy.  ( The  People,  ex  rel.  v.  The  Board  of  Educa- 
iiouy  101  111.  308.) 

The  same  court,  in  a  proceeding  under  a  petition  for  a  writ 
of  certiorari^  for  the  purpose  of  testing  the  legality  of  the 
organization  of  a  drainage  district,  after  citing  the  statutory 
provisions  regulating  proceedings  in  qw)  warranto,  which  we 
have  quoted,  say:  '^If  this  drainage  district  was  not  legally 
incorporated,  here  is  a  complete  remedy  provided  by  statute, 
where  the  question  may  be  determined  and  settled  in  a  direct 
proceeding,  and  if  the  petitioner  desires  to  call  in  question 
the  validity  of  the  organization  of  the  district,  he  must  pro- 
ceed under  this  provision  of  the  statute."  {Lees  v.  Drainage 
Commissioners^  125  111.  47.) 

The  doctrine  laid  down  by  the  court  in  the  case  last  above 
cited  was  affirmed  in  a  later  case,  in  which  the  court  say: 
''That  in  the  case  of  Lees  v.  Drainage  Commissioners,  125  111. 
47,  it  was  expressly  held  that  the  common  law  writ  of  certio- 
rari cannot  be  resorted  to  for  the  purpose  of  determining 
whether  a  corporation  has  a  legal  existence,  and  that  the 
validity  of  this  organization  can  be  questioned  only  by  quo 
warranto"     {The  Commissioners  v.  OriffUh,  134  III.  330.) 

The  same  court,  in  Hinze  v.  The  People,  held  that  quo  war- 
ranto  would  lie  against  persons  who  assumed  to  hold  offices 
supposed  to  be  created  by  law,  claimed  to  be  invalid  by 
reason  of  being  in  contravention  of  the  constitution.  {Hinze 
V.  The  People,  92  III.  406.) 

Numerous  other  decisions  of  the  same  court  might  be  cited 
in  which  the  same  doctrine  has  been  announced,  but  as  that 
question  did  not  necessarily  arise  in  these  cases,  it  cannot  be 
said  to  have  been  decided.  It  will  be  observed  from  a  com- 
parison of  the  Illinois  statute  regulating  proceedings  in  quo 
warranto  and  of  our  statute  upon  the  same  subject,  that, 
upon  the  question  under  consideration,  they  are  practically 
the  same,  and  the  reasoning  of  the  Illinois  court  is  conclusive. 

Under  the  authorities  above  cited  and  the  provisions  of 
our  statute  regulating  and  limiting  the  power  of  the  court  in 
certiorari,  and  regulating  proceedings  in  quo  warranto,  we  are 
clearly  of  the  opinion  that  this  court  cannot  determine  the 
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question  oi  the  validity  of  the  incorporation  of  the  City  of 
Reno  under  the  act  passed  for  that  purpose,  and  any  opinion 
in  this  proceeding  Upon  the  constitutionality  of  that  act, 
under  the  assignments  made,  would  be  the  merest  dictum. 

Only  one  other  question  remains  to  be  determined,  which 
involves  the  construction  of  that  clause  of  section  34  of  the 
act  incorporating  the  City  of  Reno,  in  which  the  following 
language  is  used:  ''If  a  majority  of  the  votes  cast  of  the 
duly  qualified  electors  residing  within  the  corporate  limits  of 
the  City  of  Reno,  as  shown  by  the  last  preceding  official 
registration,  are  in  the  affirmative,  the  city  council  may 
borrow  the  money  or  issue  the  proposed  bonds."  *  *  * 
It  is  admitted  by  the  relator  that  a  majority  of  the  votes 
cast  at  the  election  held  on  the  7th  day  of  October,  1897, 
was  in  the  affirmative,  but  it  is  contended  that  a  majority 
of  the  votes  shown  by  the  last  preceding  official  registration 
was  not  cast  in  favor  of  the  proposition,  hence  the  subsequent 
action  of  the  city  council  in  the  premises  is  without  authority 
and  void. 

The  objection  is  made  that  the  city  council  in  making  its 
order  and  adopting  the  resolution  did  not  exercise  judicial 
functions,  but  acted  in  a  legislative  or  ministerial  capacity, 
and  that  under  the  statute  limiting  the  power  of  the  court  to 
review  the  proceedings  of  such  inferior  tribunals  as  exercise 
judicial  functions  only,  we  have  no  power  or  authority  to 
annul  such  proceedings  in  certiorari. 

The  determination  of  the  question  whether  an  act  is  judi- 
cial, ministerial,  legislative  or  administrative,  must  depend 
upon  the  act  and  the  manner  and  method  of  its  exercise. 
Judicial  officers  are  sometimes  required  to  perform  purely 
ministerial  acts,  and  boards,  tribunals  and  ministerial  offi- 
cers, created  for  the  purpose  of  performing  ministerial,  legis- 
lative or  administrative  functions,  are  often  required  to 
exercise  acts  judicial  in  character.  The  doctrine  is  well 
settled  that  certiorari  is  the  proper  remedy  by  which  to 
review  municipal  resolutions  and  ordinances  which  are  judi- 
cial in  nature,  but  should  never  be  allowed  to  review  such 
ordinances  or  resolutions  as  are  legislative  in  character. 
(Ency.  Pleading  and  Practice,  vol.  4,  p.  84;  Robinson  v. 
Supervisors^  16  Cal.  208;  Esmeralda  County  v.  District  Courty 
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18  Nev.  438;  Commisaioners  v.  Griffin  et  aL,  134  111.  330; 
Quinchard  v.  Boards  etc.,  45  Pac.  (Cal.)  856;  State,  ex  rel. 
Thompson^  et  al.,  v.  The  Board,  23  Nev.  247;  In  re  Saline 
County  J  45  Mo.  52;  BouLdin  et  aL,  v.  Lockhart,  3  Baxter 
(Tenn.)  262.) 

The  action  of  Esmeralda  County  v.  The  Board,  supra,  was 
in  certiorari  to  review  the  proceedings  of  the  district  court. 
Under  the'  act  annexing  a  portion  of  Esmeralda  county  to 
Lyon  county,  Lyon  county  was  required  to  assume  and  pay 
to  Esmeralda  county,  as  its  portion  of  the  debt  assumed  on 
the  annexation  of  the  territory  detached  by  the  act,  such  an 
equal  proportionate  amount  of  the  indebtedness  of  Esme- 
ralda county  as  the  taxable  property  in  the  annexed  terri- 
tory, as  shown  by  the  assessment  roll,  bears  to  the  payment 
of  the  entire  debt,  and  upon  certain  contingencies  the  dis- 
trict court  was  required  to  ascertain  this  amount.  This  court 
held  that  the  acts  required  to  be  performed  by  the  district 
judge  were  not  judicial  and  could  not  be  reviewed  in  certiorari. 

The  Supreme  Court  of  Missouri,  In  re  Saline  County,  held 
that  the  proceeding  in  certiorari  would  not  lie  to  review  the 
action  of  the  county  court  in  subscribing  to  railroad  stock 
and  issuing  bonds  for  the  payment  thereof  under  a  statute 
authorizing  the  action,  upon  a  majority  vote  of  the  taxable 
inhabitants  of  the  county,  as  such  action  was  not  judicial. 

The  Supreme  Court  of  Tennessee  in  Bouldin  et  al.  v.  Lock- 
hart,  supra,  held  that  the  powers  granted  the  county  court 
to  count  and  declare  the  result  of  the  votes  oast  in  any  county 
for  the  removal  of  the  county  seat  were  not  judicial  and  not 
reviewable  in  certiorari.  This  matter  was  fully  discussed  by 
this  court  in  The  State,  ex  rel.  Thompson,  et  al.,  v.  The  Board, 
supra,  and  from  the  reasoning  in  that  case  and  the  authorities 
therein  cited,  we  must  hold  that  the  action  of  the  city  coun- 
cil of  the  City  of  Reno  in  the  premises,  under  the  act  of 
incorporation,  is  not  judicial  and  cannot  be  reviewed  in  this 
proceeding.  The  determination  as  to  whether  a  majority  of 
the  votes  cast  at  the  election  held  on  the  7th  of  October, 
1897,  from  a  canvass  of  the  returns  thereof,  was  purely  a 
matter  of  calculation,  and  did  not  require  the  exercise  of 
judicial  functions.  The  determination  of  the  city  council  to 
issue  bonds  for  the  purpose  of  constructing  water  works  and 
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an  electric  light  plant,  while  requiring  the  exercise  of  dis- 
cretion and  good  judgment,  was  not  judicial — no  disputed 
fact  was  to  be  determined,  no  parties  were  required,  but  such 
determination  was  the  exercise  of  a  legislative  power  con- 
ferred by  the  act  incorporating  the  city. 

We  must  conclude  that  the  proceeding  in  certiorari  con- 
cedes the  valid  existence  of  the  City  of  Reno,  and  only 
allows  an  inquiry  as  to  any  excess  of  jurisdiction  in  those 
matters  that  are  judicial  in  character;  that  the  orders  and 
resolutions  and  ordinances  of  the  city  council  of  that  city 
that  are  not  of  a  judicial  character  can  only  be  reviewed  in 
a  proceeding  in  qibo  warranto  under  that  clause  of  our  statute 
that  confers  authority  upon  the  court  to  make  such  review 
where  the  city  has  exercised  powers  not  conferred  by  law. 
Therefore,  we  have  no  authority  to  pass  upon  the  constitu- 
tionality of  the  act  of  the  incorporation,  nor  can  we  annul 
the  proceedings  of  the  city  council.  All  questions  as  to  the 
constitutionality  of  the  act,  and  all  questions  as  to  the  exer- 
cise of  powers  not  conferred  by  law,  can  be  determined  in 
the  same  proceeding.  We  fully  realize  the  great  importance 
of  the  many  questions  submitted,  and  for  that  reason  are 
unwilling  to  give  an  opinion  upon  the  merits  of  those  ques- 
tions in  an  action  where  such  an  opinion  may  be  regarded 
as  mere  dictum. 

We  have  carefully  considered  the  merits  of  all  matters 
submitted  in  this  proceeding,  and  are  prepared  to  speedily 
determine  the  same  in  the  proper  action. 

Let  the  writ  be  dismissed. 
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[No.  1618.]  I  U   W 

In  Re  Estate  of  M.  D.  FOLEY,  Deceased,  Mrs.  OSCAR      '  ^  »*i 
J.  SMITH,  Appellant,  v.  JOHN  D.  FOLEY,  JERE- 
MIAH D.  FOLEY,  EDMUND   D.  FOLEY,  ANNA  D. 
FOLEY  and  JOHANNA  FOLEY,  Respondents. 

pRACTic»—JuRi8DicTT0N— Probate  Pbocbdubb— Judgm bnt.  District  coarta, 
thoagh  now  vested  with  jurisdiction  of  probate  matters  are  governed 
by  the  rules  of  practice  that  formerly  applied  to  the  probate  coart 
and  the  rales  prescribed  by  the  probate  act,  and  mast  be  governed 
by  the  provisions  of  said  act  as  to  the  character  and  extent  of  the 
judgment  or  decree. 

Idbm— Distribution  or  Estates.  The  legislature  has  declared  (Gren.  Stats. 
2919,  2927),  when,  on  whose  application,  and  to  whom  distribution 
may  be  made,  in  proceedings  for  partial  and  final  distribution, 
resi>ectively.  The  courts  are  authorized  to  act  in  pursuance  of  these 
statutory  provisions,  and  not  otherwise  in  the  distribution  of  estates. 

Idem.  Under  Gen.  Stats.  2919;  2921,  2922,  which  provides  that  any  heir, 
devisee  or  legatee  may  present  his  petition  to  have  the  legacy  or 
share  of  the  estate  to  which  he  is  entitled  given  to  him,  which 
application  may  be  resisted  by  any  persons  interested,  or  that  any 
other  heir,  devisee  or  legatee  may  make  a  similar  application  for 
himself,  and  if  the  share  of  the  applicant  may  be  allowed,  without 
injury  to  creditors,  the  court  shall  make  a  decree  in  conformity  with 
the  petition :  Keldj  that  in  a  proceeding  for  partial  distribution  on 
petition  of  the  decedent's  widow,  the  court  cannot  distribute  any 
part  of  the  property  of  the  estate  to  parties  claiming  title  thereto  as 
grantees  of  the  petitioner  under  an  agreement  with  her,  and  not  as 
heirs,  legatees  or  devisees  of  the  decedent. 

Idem.  In  proceedings  for  partial  distribution  under  the  sections  of  the 
statutes,  nipraf  none  other  than  an  heir,  devisee  or  legatee,  having 
an  interest,  as  such,  in  the  property  for  which  distribution  is  asked, 
is  authorized  to  petition  for  such  distribution,  and  the  court  is  not 
authorized  to  make  such  distribution  to  any  claimant  other  than 
one  entitled  to  the  property  as  an  heir,  devisee  or  legatee. 

Idem— Effect  of  Private  Agreement.  In  a  proceeding  for  partial  dis- 
tribution of  a  decedent's  estate,  the  question  is  not  properly  before 
the  court  to  determine  whether  all  the  property,  or  only  the  separate 
property  of  the  decedent,  was  embraced  in  an  agreement  between 
the  widow  and  the  other  heirs  for  a  distribution  of  the  estate. 

Estates  of  Deceased  Persons— Descents  and  Distribution.  Under  Gen. 
Stats.  2981,  which  provides :  '*  When  any  person  having  title  to  any 
estate  not  otherwise  limited  by  marriage  contract  shall  die  intestate 
as  to  such  estate,  it  shall  descend  and  be  distributed,  subject  to  the 
payment  of  his  or  her  debts,  in  the  following  manner:  ♦  *  ♦ 
Third—If  there  be  no  issue,  nor  husband,  nor  wife,  nor  father,  then 
in  equal  shares  to  the  brothers  and  sisters  of  the  intestate :  *  *  * 
providedj  that  if  he  or  she  shall  leave  a  mother,  also,  she  shall  take 
an  equal  share  with  the  brothers  and  sisters'':  Heldj  that  one-half 
of  the  property  shall  descend  and  be  distributed,  subject  to  the  pay- 
ment of  the  debts,  to  the  surviving  husband  or  wife,  and  the  other 
half  to  the  intestate's  brothers  and  sisters  and  to  the  children  of  any 
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deceased  brother  or  sister  by  right  of  representation,  provided,  if  the 
intestate  shall  also  leave  a  mother,  she  shall  share  equally  with  the 
brothers  and  sisters. 

On  Rehearing. 

Idem— Distribution  of  Communitt  and  Sbparatb  Pkopebty.  Where,  under 
the  stipulations  of  the  parties  to  this  proceeding,  the  petitions  pre- 
sent a  case  for  the  partial  distribution  of  separate  property  to  the 
appellant  and  the  respondents  as  heirs  with  respect  to  that  prop* 
erty,  and  a  case  for  partial  distribution  of  community  property  to 
the  appellant  as  the  widow  of  the  deceased,  and  to  the  respondents 
as  grantees  of  the  appellant,  the  court  has  no  authority  under  the 
statute  to  distribute  any  portion  of  the  community  property  to  the 
respondents. 

Appeal  from  the  District  Court  of  the  State  of  Nevada, 
Washoe  county;  C.  E,  Mack,  District  Judge: 

Administration  of  the  estate  of  M.  D.  Foley,  deceased.  Peti- 
tion of  Mrs.  Oscar  J.  Smith,  former  widow,  for  a  partial  dis- 
tribution. John  D.  Foley  and  others,  brothers,  sister  and 
mother  of  decedent,  answered  and  prayed  for  distribution  as 
grantees  of  the  widow.  From  a  decree  of  distribution,  the 
petitioner  appeals.     Reversed. 

The  facts  sufficiently  appear  in  the  opinion. 

W.  E.  F.  Dealy  R,  M.  Clarke^  and  C.  A.  Joneiy  for  Appellant: 

I.  The  jurisdiction  of  the  district  court  in  matters  of  pro- 
bate is  special  and  limited.  The  court  has  no  power  except 
such  as  is  expressly  conferred  by  the  probate  act.  (Constitu- 
tion of  Nevada,  art.  VI,  sec.  6;  Lucich  v.  Medin,  3  Nev.  93, 
99, 100;  10  Or.  301;  Smith  v.  Westerfieldy  88  Cal.  374,  378, 379; 
70  Cal.  350;  75  Cal.  512;  Probate  Laws  &  Pr.,  sec.  1;  1  Am. 
Law  of  Administration,  sec.  11,  p.  11;  sec.  142;  Dotiglass  v. 
Fohom,  21  Nev.  441,  447;  In  re  Hass,  97  Cal.  232;  Buckley  v. 
Superior  Court,  102  Cal.  6.) 

II.  "  Unless  a  warrant  for  the  exercise  of  jurisdiction  in 
a  particular  case  can  be  found  in  the  statute,  given  either 
expressly  or  by  implication,  the  whole  proceeding  is  void.*' 
{Pelham  v.  Murray,  64  Tex.  477;  Russell  v.  LewiSy  3  Or.  380; 
Snyder's  Appeal,  36  Pa.  St.  166;  Briggs  v.  Cragg,  89  N.  Y. 
470,  489;  Matter  of  Randall,  126  N.  Y.  193;  152  N.  Y.  519; 
Buckley  v.  SvpeHor  Court,  102  Cal.  6;  In  re  Hass,  97  Cal.  232.) 

III.  '*  Since  the  functions  of  probate  courts  are  limited  in 
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respect  to  executors  and  administrators  to  the  control  of  the 
devolution  of  property  upon  the  death  of  its  owner,  it  is  not 
their  province  to  ajudicate  upon  collateral  questions."  The 
right  or  title  of  grantees,  heirs,  legatees,  devisees  or  distrib- 
utees to  an  estate  must,  if  an  adjudication  become  necessary, 
be  tried  in  courts  of  general  jurisdiction.  Probate  courts 
have  no  power  to  investigate  the  validity  of  an  assignment 
of  an  interest  of  an  heir  or  legatee;  the  decree  in  distribu- 
tion should  be  to  the  successors  of  the  property,  leaving  ques- 
tions of  distributive  rights  to  be  ajudicated  in  the  ordinary 
courts.  (I  Am.  Law  of  Administration,  sec.  151;  57  Cal.  447, 
459;  29  N.  H.  572;  In  re  Hass,  97  Cal.  232;  Buckley  v.  Supe- 
rior Court,  102  Cal,  6;  41  N.  H.  501;  34  Miss.  289,  291;  38 
Miss.  104;  46  Me.  489;  29  Conn.  418;  13  Or.  344;  88  Cal.  374; 
Chever  et  al.  v.  Ching  Hong  Poy  et  al,  82  Cal.  68,  71,  72;  22 
Pac.  Rep.  1018;  Pond  et  al.  v.  Pond  et  al,  13  Mass.  412,  vide 
417;  Shure  v.  Fletcher,  69  N.  W.  R.  239;  Buckley  y.  Imp.  Co., 
102  Cal.  6;  41  Am.  State,  135,  notes,  p.  143;  22  Am.  Stat. 
154;  In  re  RandalVa  Estate,  46  N.  E.  945,  947,  948;  Stillwell 
V.  Carpenter,  59  N.  H.  414;  Hewetfa  Appeal,  53  Conn.  24,  37; 
1  Dem.  136;  Perry  v.  Drury,  56  Iowa,  60.) 

IV.  The  probate  court,  upon  a  petition  for  partial  distri- 
bution, has  no  power  to  construe  a  written  agreement,  the 
interpretation  of  which  is  contested  by  the  parties.  It  can- 
not annul  the  agreement  for  fraud.  It  cannot  set  it  aside  for 
mistake  or  want  of  consideration.  It  cannot  reform  it  for 
any  defect  whatever.  It  has  no  power  to  enforce  its  decree 
in  any  of  the  respects  before  mentioned.  For  similar  reasons 
it  has  no  power  to  decree  the  specific  performance  of  a  con- 
tract, or  hear  evidence  to  determine  what  the  parties  intended 
where  ambiguity  exists.  The  court,  sitting  in  probate,  has 
no  jurisdiction  to  distribute  the  estate,  contrary  to  the  pro- 
visions of  the  statute,  under  a  contract,  the  meaning  of  which 
is  disputed  and  controverted  by  the  parties. 

V.  ''  By  distribution  is  understood  the  division  of  an  intes- 
tate's estate  according  to  law."  (Bouvier's  Law  Dictionary, 
438.)  "  Distribution  has  been  defined  to  be  the  division  of 
an  intestate's  estate  according  to  law."  {Rodgers  v.  OiUet, 
56  Iowa,  268;  Anderson's  Law  Dictionary;  Orattany.  Ghrattan, 
18  111.  167;  65  Am.  Dec.  726.) 
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VI.  The  community  property  is  not  "Bubject  to  distri- 
bution," and  is  not  within  the  terms  of  the  agreement  of 
September  17,  1894.  (Gen.  Stats.  509;  Ballinger  on  Com- 
munity Property,  230,  231,  232;  56  Iowa,  267;  58  Miss.  692; 
Beard  v.  Lofton,  102  Ind.  408;  Pacific  Reporter,  April  22, 1897.) 

VII.  Under  Gen.  Stats.  509,  by  its  express  and  unam- 
biguous words,  all  the  community  property  ^^belongs"  to  the 
petitioner,  and  respondents  have  no  interest  in  it  whatever, 
unless  the  agreement  of  September  17, 1894,  takes  petitioner's 
interest  out  of  her,  and  vests  such  interest  in  the  respondents. 
The  one-half  of  the  community  property  of  which  said  M. 
D.  Foley  and  said  Minnie  D.  Foley  were  possessed  at  the 
time  of  M.  D.  Foley's  death  is  no  part  of  the  estate  of  M.  D. 
Foley,  deceased,  but  belongs  to  Minnie  D.  Foley  in  her  own 
right,  and  as  tenant  in  common  with  said  M.  D.  Foley,  by 
virtue  of  the  marriage  relation,  and  because  it  was  acquired 
by  their  joint  effort.  (Gen.  Stats.  509;  Ballinger  on  Com- 
munity Property,  74,  222,  230,  231,  232.) 

Thomas  Wren,  also  for  Appellant: 

VIII.  In  probate  proceedings  the  district  courts  have  no 
jurisdiction  except  that  specially  conferred  by  statute.  No 
one  not  an  heir,  devisee  or  legatee  can  make  an  application 
under  the  statute  for  a  partial  distribution  of  an  estate. 
{Lucich  V.  Medin,  3  Nev.  99;  Folsom  v.  Douglass,  21  Nev.  447; 
Gen.  Stats.  2919.) 

IX.  It  is  only  xipon  the  final  settlement  of  the  accounts 
of  executors  or  administrators,  or  subsequent  thereto,  that 
the  grantee  of  an  heir,  devisee  or  legatee,  or  the  executor  or 
administrator,  are  authorized  to  apply  for  the  distribution 
of  an  estate.  (Gen.  Stats.  2927.)  Upon  the  application  of 
an  heir,  devisee  or  legatee  for  the  partial  distribution  of  an 
estate,  the  executor  or  administrator,  or  any  person  inter- 
ested in  the  estate,  may  appear  and  resist  the  application, 
or  any  other  heir,  devisee  or  legatee  may  make  similar  appli- 
cation. (Gen.  Stats.  2921.)  Upon  an  application  for  final 
distribution,  no  such  provision  as  the  one  last  above  cited 
is  made  or  required.  If  at  the  hearing  for  a  partial  distri- 
bution, if  the  estate  is  found  to  be  little  indebted,  and  that 
the  share  of   the  applicant  may  be  allowed  to  him   or  her 
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without  injury  to  the  creditors  of  the  estate,  the  court  may 
make  a  decree  in  conformity  with  the  prayer  of  the  appli- 
cant or  applicants.  (Gen.  Stats.  2922.)  The  decree  may 
order  the  executor  or  administrator  to  deliver  to  the  heir, 
devisee  or  legatee  the  whole  of  the  estate  to  which  he  may  be 
entitled  or  only  to  a  portion  thereof.  (Gen.  Stats.  2923.) 
The  court,  upon  a  final  distribution,  is  authorized  and 
directed  to  name  the  persons  entitled  to  the  estate  and  the 
proportions  or  parts  to  which  each  shall  be  entitled,  and 
such  persons  may  demand  and  recover  their  share.  (Gen. 
Stats.  2928.) 

X.  It  only  requires  a  cursory  examination  of  the  sections 
of  the  act  cited  to  see  that  those  in  relation  to  a  partial  dis- 
tribution are  only  intended  for  the  benefit  of  heirs,  devisees 
and  legatees,  and  only  to  a  limited  extent  for  their  benefit. 
In  order  to  make  the  proper  decree,  the  court  must  deter- 
mine, first,  who  are  the  heirs,  devisees  or  legatees;  second, 
whether  any  share  of  the  estate  can  be  distributed  without 
injury  to  the  creditors  of  the  estate;  evidently  it  is  the 
intention  of  the  statute  to  give  the  court  a  large  discretion  in 
determining  whether  any  portion  of  the  estate  should  be  dis- 
tributed or  not.  In  exercising  this  discretion,  the  court 
should  use  great  caution,  and  no  doubt  would  be  justified, 
and  it  would  be  the  duty  of  the  court,  to  refuse  to  distribute 
any  portion  of  the  property  of  an  estate,  the  title  to  which 
was  in  dispute,  until  final  distribution. 

XI.  It  is  clear,  from  the  sections  of  the  statute  cited  in 
reference  to  partial  distribution,  that  the  court  had  no  juris- 
diction to  decree  a  partial  distribution  to  any  one  not  an 
heir,  devisee  or  legatee,  and  only  to  such  heir,  devisee  or 
legatee,  upon  application  therefor.  The  respondents  opposed 
a  partial  distribution  to  the  appellant,  and  did  not  ask  for 
a  partial  distribution  to  themselves,  nor  any  distribution 
until  the  debts  were  paid.  The  court,  therefore,  had  no  statu- 
tory authority  to  make  a  decree  distributing  any  portion  of 
the  estate  to  the  respondents.     (Gen.  Stats.  2919,  2921.) 

XII.  Section  2981,  General  Statutes  of  Nevada,  provides: 
Clause  "  Second — If  he  or  she  shall  leave  no  issue,  the  estate 
shall  go  in  equal  shares  to  the  surviving  husband  or  wife, 
and  to  the  intestate's  father."     The  phraseology  of  clause 
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second,  section  2981,  it  will  be  seen  differs  entirely  from  the 
preceeding  and  succeeding  clauses.  Clause  first  reads:  "  If 
there  be  a  surviving  husband  or  wife  and  only  one  child,"  etc. 
Clause  second  reads:  '^If  he  or  she  shall  leave  no  issue," 
etc.  The  difference  of  the  phraseology  is  so  obvious  that  it 
is  unnecessary  to  further  point  it  out,  and  the  different  con- 
struction to  be  placed  upon  the  language  is  equally  plain. 
At  the  time  of  the  death  of  the  decedent  his  father  was  also 
dead,  but  is  the  inheritance  of  the  wife,  provided  for  by  the 
clause  cited,  on  that  account  to  be  defeated?  Or,  is  the  court 
to  carry  out  the  manifest  intention  of  the  legislature  to  give 
the  surviving  wife  one-half  of  the  separate  property  where 
the  husband  dies  without  issue?  The  policy  adopted  and 
prevailing  in  this  state — a  policy  that  has  been  growing  and 
strengthening  for  years — is  not  only  to  give  the  wife,  where 
the  husband  dies  without  issue,  the  larger  part  of  the  estate, 
but  this  policy  has  finally  culminated  in  a  law  under  this 
state  of  facts,  giving  the  surviving  wife  the  entire  estate. 

R,  R.  Bigelow,  Geo.  W.  Baker  and  T.  V,  Julien,  for  Respond- 
ents: 

I.  Upon  the  petition,  the  court  had  jurisdiction  to  dis- 
tribute the  estate  and  to  decide  all  questions  necessary  to  be 
decided  to  enable  it  to  make  such  distribution.  When  the 
applications  were  made  the  probate  act  of  1861  was  in  force, 
so,  as  to  this  question,  we  must  be  guided  by  its  provisions. 
Gen.  Stats.  2919,  provides  that  any  legatee  or  devisee  may 
ask  that  his  share  of  the  estate  be  given  to  him  upon  his 
giving  bonds.  Mrs.  Smith  presented  such  a  petition,  and 
due  notices  were  given  as  required  by  section  2920.  Section 
2921  provides:  *^  The  executor  or  administrator,  or  any  per- 
son interested  in  the  estate,  may  appear  and  resist  the  appli- 
cation, or  any  other  heir,  devisee  or  legatee  may  make  a  simi- 
lar application  for  himself."  Under  these  sections,  whether 
the  district  court,  when  sitting  in  probate,  be  regarded  as  a 
court  of  general  or  limited  jurisdiction,  it  is  entirely  clear 
that  the  court  did  have  jurisdiction  to  deal  with  the  whole 
of  this  estate,  and  to  order  distribution,  at  least  of  some 
parts  of  it. 

II.  Mrs.  Smith  was  asking  to  have  probably  four-fifths 
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of  the  estate  distributed  to  herself.  She  based  her  right  to 
it  upon  two  propositions:  First,  that  a  large  portion  of  it 
was  community  property,  which  belongs  to  her  as  surviving 
wife,  and,  secondly,  that  under  the  agreement  of  September 
17,  1894,  which  was  set  up,  she  was  entitled  to  one-half  of 
the  separate  property.  When  such  application  is  made,  sec- 
tion 2921  provides,  as  above  stated,  that  "any  person  inter- 
ested in  the  estate  may  appear  and  resist  the  application,  or 
any  other  heir,  devisee  or  legatee  may  make  a  similar 
application  for  himself."  Beyond  the  question,  the  eastern 
heirs  were  "persons  interested  in  the  estate."  They  were 
interested  in  it  as  heirs,  and,  secondly,  under  their  agree- 
ment with  Mrs.  Smith. 

III.  In  both  characters  they  had  the  right  to  resist  her 
application,  for  she  was  asking  for  the  distribution  to  her  of 
portions  of  the  estate  belonging  to  them  both  as  heirs  and 
under  the  agreement.  Had  they  failed  to  do  so,  at  least  a 
portion  of  the  property  claimed  by  them  would  have  been 
distributed  to  her.  When  the  statute  says  that  any  person 
interested  may  appear  and  resist  the  application  for  distribu- 
tion, it  means,  of  course,  not  merely  that  they  may  make  an 
idle  resistance,  but  that  their  resistance  shall  prevent  the 
distribution  to  the  applicant  of  the  property  in  which  they 
are  so  interested.  Then,  in  addition,  as  heirs,  the  statute 
especially  authorizes  them  to  ask  for  distribution  to  them- 
selves. 

IV.  They  did  both.  They  resisted  her  application,  and 
they  asked  for  distribution  to  themselves.  That  they  had  a 
right  to  do  this  under  the  statute  is,  it  seems  to  me,  absolutely 
clear.  But,  notwithstanding  it  must  be  admitted  that  the 
court  did  have  jurisdiction  of  this  contract  to  the  extent  at 
least  of  preventing  Mrs.  Smith  from  getting  the  portion  of 
the  estate  belonging  to  the  others  as  heirs  and  under  the  con- 
tract, it  is  claimed  that  it  had  no  right  to  go  further  and 
distribute  to  them  the  portion  of  the  property  so  found  to 
belong  to  them.  That  is,  the  court  could  pass  on  the  whole 
question — it  might  and  must  determine  whether  that  contract 
gave  them  any  right  in  the  portion  of  the  estate  which  Mrs. 
Smith  was  asking  to  have  distributed  to  her — but  after  try- 
ing this  question  for  days  and  weeks  and  deciding  it,  as  it 
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must,  it  could  not  take  the  next  step  and  distribute  it  to  the 
rightful  owners.  Such  a  view  is  not  one  to  be  commended 
on  account  of  its  broadness.  It  looks  very  much  like  what 
we  now  call  sticking  in  the  bark  and  what  my  Lord  Coke 
would  have  called  an  adherence  to  the  letter  which  killeth 
the  spirit  of  the  instrument. 

V.  The  district  court  in  probate  matters,  the  same  as  in 
actions  at  law  or  in  equity,  is  a  court  of  general  jurisdiction. 
But  the  whole  argument  against  the  jurisdiction  of  the  court 
is  based  upon  the  theory  that  as  to  probate  matters  our  district 
court  is  a  court  of  limited  and  special  jurisdiction.  Section 
6  of  article  VI  of  the  Constitution  of  Nevada,  conferring 
jurisdiction  upon  the  district  courts,  provides  that  "  the  dis- 
trict courts  in  the  several  judicial  districts  of  this  state  shall 
have  original  jurisdiction  in  all  cases  *  *  *  relating  to 
the  estates  of  deceased  persons."  By  this  provision  the  court 
is  vested  with  the  same  jurisdiction  over  the  estates  of 
deceased  persons  that  it  has  over  any  other  kind  of  a  case— 
the  same  jurisdiction  that  it  has  over  cases  at  law  or  in 
equity.  This  jurisdiction  comes  from  the  constitution,  and 
not  from  the  statutes.  While  its  exercise  may  be  regulated 
by  statutes,  no  statute  is  needed  to  confer  it,  nor  can  it  be 
limited  by  statutes.  If,  as  to  probate  matters,  our  district 
court  is  one  of  limited  and  inferior  jurisdiction,  then  it  is  a 
court  of  limited  and  inferior  jurisdiction  as  to  common  law 
matters  and  actions  in  equity,  for  jurisdiction  as  to  all  of 
them  is  conferred  in  the  same  manner  and  by  the  same 
language. 

VI.  Whenever,  without  words  of  limitation,  probate  juris- 
diction is  conferred  upon  a  court  of  general  jurisdiction,  the 
court  has  jurisdiction  over  such  matters,  and  over  every  part 
thereof,  as  fully  as  it  has  over  any  other  action  or  proceed- 
ing. The  distinction  between  the  jurisdiction  now  exercised 
by  the  district  court  in  probate  matters,  and  that  formerly 
exercised  by  probate  courts  as  such,  is  quite  clearly  stated  in 
BurrU  v.  Kennedy,  108  Cal.  331,  41  Pac.  458.  In  re  Burton, 
93  Cal.  459,  29  Pac.  Rep.  36,  also  covers  the  same  proposi- 
tion; also,  Pennie  v.  Ranch,  94  Cal.  521.  The  same  question 
rose  in  Brooks  v.  Chapelle,  34  Wis.  405-411. 

VII.  In  re  Painter's  Estate,  115  Cal.  635, 47  Pac.  Rep.  700, 
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the  question  of  the  construction  of  the  statutes  providing  for 
partial  distribution  came  before  the  court  of  that  state.  Sec- 
tion 1658,  Code  of  G.  P.  of  California,  is  substantially  the 
same  as  General  Statuties  of  Nevada,  section  2919.  But  in 
1889  (California  Statutes  of  1889,  p.  92),  a  section  was  added 
(Civil  Code,  sec.  1663),  which,  with  some  exceptions  imma- 
terial here,  is  substantially  the  same  as  section  1658,  C.  C.  P. 
of  California,  and  consequently  substantially  the  same  as 
the  Nevada  statutes.  In  the  case  cited  {In  re  Painter^s 
Estate)^  the  construction  of  this  section  came  before  this 
court  upon  an  application  by  a  widow,  asking  to  have  what 
she  claimed  to  be  community  property  distributed  to  her. 
The  court  refused  the  petition,  and  she  appealed.  In  the 
course  of  the  opinion,  the  court  considered  what  questions 
can  be  raised  upon  such  an  application,  and,  as  we  claim, 
fully  sustained  the  course  pursued  in  the  Foley  case.  See, 
also.  In  re  Orider's  Estate,  81  Cal.  571. 

VIII.  Where  jurisdiction  is  conferred  over  any  subject 
matter  and  it  becomes  necessary  in  the  adjudication  thereof 
to  decide  collateral  matters  over  which  no  jurisdiction  has 
been  conferred,  the  court  must  of  necessity  decide  such  col- 
lateral matters.  (Wells,  Juris,  p.  283;  Rice,  Probate  Law,  p. 
15;  Woerner's  Law  of  Administration,  sec.  142.) 

IX.  This  principle  completely  covers  the  question  now 
being  considered.  Upon  this  application  for  partial  distri- 
bution all  the  parties  interested  in  the  estate  were  before  the 
court.  All  the  property  belonged  to  them,  and  the  court  had 
power  and  was  called  upon  to  distribute  it  to  them.  The 
only  question  was:  In  what  proportion?  Even  admitting 
that  the  court  could  not,  as  an  original  question,  have  deter- 
mined the  right  of  a  grantee  of  an  heir,  when  it  came  up 
collaterally,  and  must  be  decided  in  order  to  exercise  the 
power  that  the  court  undoubtedly  had  of  distributing  the 
property,  then  the  court  had  power,  under  the  strictest  rule, 
to  decide  the  question.  (Rice,  Probate  Law,  p.  15,  Wells, 
Juris,  sees.  272,  273,  and  cases  cited.) 

X.  There  is  nothing  in  the  Nevada  decisions  intimating 
a  narrower  view  of  the  power  of  the  district  courts  in  pro- 
bate matters  than  that  for  which  we  contend  here.  Lucich 
V.  3fedin,  3  Nev.  93,  and  Douglass  v.  FoUom^  21  Nev.  441,  are 
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not  at  all  in  point.  It  was  there  said  that  the  distinction 
hetween  the  different  kinds  of  jurisdiction  that  exist  in  the 
district  courts  should  not  be  confounded,  but  nowhere  was 
there  a  suggestion  that  the  jurisdiction  in  any  case  was  not 
suflScient  to  enable  the  court  to  fully  decide  any  case  that 
might  arise,  whether  at  law,  in  equity  or  in  probate.  There 
was  no  suggestion  that,  as  to  either,  the  court  was  one  of  lim- 
ited or  special  jurisdiction,  and  under  our  constitution  the 
contrary  is  too  clear  for  argument.  On  the  other  hand,  the 
old  probate  court  was  one  of  limited  jurisdiction,  and  the 
difference  that  flows  from  this  distinction  is  one  of  the  excep- 
tions spoken  of  in  Douglass  v.  Folsom  (see  p.  447),  immaterial 
there,  but  of  controlling  force  here. 

XI.  Under  section  2921,  General  Statutes,  the  interests  of 
a  grantee  are  protected  under  the  designation  of  '*  any  per- 
son interested  in  the  estate,"  expressly  in  section  2927,  where 
it  is  provided  that  distribution  may  be  made  to  a  grantee 
upon  final  distribution,  and  by  section  2933  on  partition. 
They  are  not,  therefore,  strangers  to  the  proceedings  in  this 
state,  and  the  reason  of  the  rule  stated  in  Harrington  v.  La 
Loque,  13  Or.  344,  and  similar  cases,  fails. 

XII.  In  most  states  where  it  has  been  decided  that  pro- 
bate courts  have  no  jurisdiction  over  the  claims  of  purchasers 
from  the  heirs,  the  court  is  one  of  limited  and  special  juris- 
diction. It  has  no  equity  powers,  no  jury,  and  no  methods 
of  procedure  for  the  determination  of  such  questions.  The 
distinction  between  such  a  court  and  one  like  ours  is  aptly 
pointed  out  in  the  citation  from  American  Law  of  Adminis- 
tration, sec.  142,  found  on  page  26  of  appellant's  brief.  It 
is  there  said  that  the  courts  of  which  the  authority  is  special 
take  all  their  powers  from  the  statutes  regulating  them,  and 
that  they  have  only  such  powers  as  are  directly  conferred 
upon  them  by  the  statute.  As  we  have  seen,  this  is  not  the 
case  with  our  court;  but  it  derives  its  powers  from  the  con- 
stitution, and  these  powers  cannot  even  be  limited  by  the 
legislature.  The  tendency  of  courts  is  to  take  broader  views 
of  the  jurisdiction  of  probate  courts,  and  to  do  away  with 
the  narrow  technicality  of  the  older  decisions.  (Works  on 
Jurisdiction,  p.  450,  Brown  on  .Juris,  p.  342;  Rice,  Probate 
Law,  pp.  8,  10,  12,  19.) 
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By  the  Court,  Bonnipibld,  J.: 

On  the  26th  day  of  July,  1894,  M.  D.  Foley  died  intestate 
and  without  issue,  seized  and  possessed  of  an  estate,  real  and 
personal,  situated  in  Washoe  and  Eureka  counties,  State  of 
Nevada,  and  leaving  as  his  heirs  at  law,  Minnie  D.  Foley, 
his  wife,  John  D.  Foley,  Jeremiah  D.  Foley,  Edmund  D. 
Foley,  his  brothers,  Anna  D.  Foley,  his  sister,  and  Johanna 
Foley,  his  mother. 

On  the  20th  day  of  August,  1894,  Minnie  D.  Foley  was 
duly  appointed  administratrix  of  said  estate  and  as  such 
entered  upon  the  duties  of  her  office  and  continued  therein 
until  she  intermarried  with  Oscar  J.  Smith,  when  on  the  16th 
day  of  May,  1896,  W.  E.  Griffin  was  appointed  adminis- 
trator of  said  estate. 

The  inventory  and  appraisement  of  the  property  of  the 
estate  situated  in  Washoe  county  was  filed  August  12,  1894, 
and  did  not  disclose  the  character  of  said  property,  whether 
it  was  community  or  separate  property.  The  property  was 
appraised  at  the  value  of  $157,819. 

On  the  17th  day  of  September,  1894,  the  appellant  and 
respondents  entered  into  a  written  agreement  of  which  the 
following  is  a  copy,  to  wit: 

''This  agreement,  made  and  entered  into  this  17th  day  of 
September,  1894,  by  and  between  Jeremiah  Foley,  son  of  Mrs. 
Johanna  Foley,  and  brother  of  M.  D.  Foley,  deceased,  and 
John  D.  Foley,  son  of  Mrs.  Johanna  Foley,  and  brother  of 
M.  D.  Foley,  deceased,  and  Edmund  D.  Foley,  son  of  Mrs. 
Johanna  Foley,  and  brother  of  M.  D.  Foley,  deceased,  and 
Anna  D.  Foley,  daughter  of  Mrs.  Johanna  Foley,  and  sister 
of  M.  D.  Foley,  deceased,  and  Johanna  Foley,  mother  of  M. 
D.  Foley,  deceased,  and  Minnie  D.  Foley,  surviving  wife  of 
M.  D.  Foley,  deceased  (all  of  whom  are  heirs  at  law  of  said  M. 
D.  Foley,  deceased,  who  died  intestate  at  Reno,  Nevada,  on 
July  26,  1894,  and  whose  estate  is  now  being  administered 
upon  by  the  District  Court  of  the  State  of  Nevada,  Washoe 
county),  witnesseth  that  said  parties  hereto,  in  consideration 
of  the  sum  of  one  dollar  to  each  in  hand  paid  by  the  other, 
do  hereby  covenant  and  agree,  each  with  the  other,  that  all 
the  estate  of  said  M.  D.  Foley,  deceased,  subject  to  the  dis- 
tribution by  said  district  court,  or  by  any  other  court,  in  any 
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other  state  or  territory,  may  and  shall  be  distributed  as  fol- 
lows: One-half  thereof  to  Minnie  D.  Foley,  surviving  wife 
of  M.  D.  Foley,  deceased,  and  the  other  half  thereof  to  be 
divided  and  distributed  to  Johanna  Foley,  mother  of  said 
deceased,  Jeremiah  Foley,  brother  of  said  deceased,  John  D. 
Foley,  brother  of  said  deceased,  Edmund  D.  Foley,  brother 
of  said  deceased,  and  Anna  D.  Foley,  sister  of  said  deceased, 
share  and  share  alike.     In  witness  whereof."    *     *     * 

On  July  12,  1895,  the  appellant,  then  Minnie  D.  Foley, 
filed  her  petition  praying  for  a  partial  distribution  of  said 
estate,  one-half  to  her  and  one-half  to  the  respondents,  as 
the  heirs  at  law  of  said  deceased,  making  no  mention  of  the 
character  of  the  property,  whether  community  or  separate 
property,  or  both.  The  court  set  the  hearing  of  this  petition 
for  the  23d  day  of  September,  1895,  but  no  hearing  was  ever 
had  thereon.  On  December  31,  1896,  the  appellant  filed 
what  was  designated  and  treated  as  an  '*  amended  petition 
for  partial  distribution"  of  said  estate,  showing  that  since 
the  filing  K)f  her  original  petition,  she  had  intermarried  with 
Oscar  J.  Smith. 

The  amended  petition  contains  a  list  and  description  of 
what  the  petitioner  claimed  was  community  property,  and  it 
is  alleged  that  all  of  said  property  belongs  to  the  petitioner 
as  the  surviving  wife  of  said  M.  D.  Foley,  deceased,  and  it 
contains  a  list  and  description  of  what  she  claimed  was  the 
separate  property  of  the  deceased,  and  it  is  alleged  that  the 
petitioner  and  said  other  heirs  "  have,  by  an  agreement  in 
writing,  agreed  that  the  said  estate  subject  to  distribution,  to 
wit:  the  separate  property,  shall  be  divided  as  follows,  one- 
half  thereof  to  your  petitioner,  and  one-half  "  to  the  respond- 
ents, and  petitioner  prayed  that  the  community  property  be 
set  apart  and  delivered  to  her,  and  that  the  separate  property 
be  partially  distributed  among  the  heirs  of  said  deceased, 
one-half  to  the  petitioner  and  one-half  to  the  respondents. 
To  this  petition  is  annexed  the  said  agreement  of  date 
17th  day  of  September,  1894,  and  made  part  thereof.  The 
respondents  by  their  answer  deny  that  any  portion  of  said 
estate  was  or  is  community  property  and  allege  that  the 
whole  thereof  was  the  separate  property  of  the  said  M.  D. 
Foley,  deceased;  deny  "that  as  surviving  wife   said   Mrs, 


Digitized  by 


Google 


Jan.  1898.]        In  Re  Estate  of  M.  D.  Foley.  209 

- 

Opinion  of  the  CJourt— Bonnifield,  J. 

Oscar  J.  Smith,  the  petitioner,  is  entitled  to  all  of  the  com- 
munity property  of  which  said  M.  D.  Foley  died  seized  or 
possessed,  or  of  any  of  the  property,  either  community  or 
separate  property,  owned  by  the  said  deceased  at  the  time 
of  his  death,  save  and  except  the  one-half  of  said  property, 
whether  same  be  community  or  separate,  and  in  this  behalf 
allege  that  heretofore,  to  wit:  on  the  17th  day  of  September, 
1894,  and  within  sixty  days  after  the  death  of  said  M.  D. 
Foley,  and  after  letters  of  administration  upon  the  estate  of 
M.  D.  Foley,  deceased,  had  been  duly  issued  out  of  this  court 
to  said  Minnie  D.  Foley,  now  Mrs.  Oscar  J.  Smith,  the  said 
petitioner  herein,  and  these  respondents  entered  into  a  writ- 
ten agreement  with  reference  to  the  distribution  of  the  estate 
of  said  M.  D.  Foley,  deceased,  which  agreement  is  in  words 
and  figures  following,  to  wit":  The  said  agreement  of  17th 
day  of  September,  1894,  is  set  out  in  the  answer. 

They  likewise  allege  that,  at  the  time  of  the  execution  of 
said  agreement,  the  said  estate,  and  the  whole  thereof,  was 
being  administered  upon  in  said  district  court;  that  the 
whole  thereof  was  then,  ever  since  has  been,  and  still  is  the 
subject  of  distribution  by  order  of  the  court;  that  said  agree- 
ment was  made  and  executed  by  the  parties  thereto  for  the 
purpose  of  settling  any  question  of  dispute  that  might  arise 
between  them  as  to  the  character  of  the  property  of  the 
deceased,  and  for  the  purpose  of  saving  the  expense  of  any 
litigation  growing  out  of  an  examination  as  to  the  character 
of  said  property,  whether  community  or  separate,  and  they 
pray  that  the  whole  of  said  estate,  whether  community  or 
separate  property,  be  distributed,  after  the  payment  of  the 
debts,  one-half  thereof  to  Mrs.  Oscar  J.  Smith,  as  the  surviv- 
ing wife  of  M.  D.  Foley,  deceased,  and  the  other  half  to  the 
respondents,  in  accordance  with  the  said  agreement. 

On  the  9th  day  of  February,  1897,  upon  consent  and  agree- 
ment of  the  parties  hereto  duly  given  and  made  in  open 
court,  an  undivided  one-half  of  said  estate  was  by  order, 
judgment  and  decree  of  the  court  distributed  to  the  peti- 
tioner, Mrs.  Oscar  J.  Smith,  as  the  surviving  wife  and  heir 
of  said  deceased.  The  question  as  to  the  character  of  the 
property  of  the  estate,  whether  community  or  separate  prop- 
erty, and  all  questions  concerning  the  rights  of  the  respective 
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parties  to  the  other  half  of  the  estate,  were  reserved  by  the 
court  for  future  hearing,  consideration  and  determination. 

On  the  2d  day  of  July,  1897,  the  matters  with  respect  to 
said  questions  and  the  rights  of  said  parties,  reserved  as 
aforesaid,  came  on  to  be  heard.  It  was  stipulated  and  agreed 
by  the  counsel  of  the  respective  parties,  in  open  court,  that 
the  character  of  the  property  was  as  claimed  to  be  and 
described  in  the'  petition  of  Mrs.  Oscar  J.  Smith,  except  one 
hundred  shares  of  the  Spring  Valley  water  stock,  and  that 
that  was  of  the  separate  property. 

It  appears  that  the  value  of  the  community  property 
greatly  exceeds  the  value  of  the  separate  property.  A  jury 
was  empaneled,  and  special  issues  framed  and  submitted  to 
them  for  their  answer,  with  respect  to  said  agreement.  The 
jury  returned  their  answer  to  the  several  questions  submitted 
to  them,  which  the  court  ratified,  confirmed  and  adopted  as 
its  findings  on  the  questions  submitted,  and  the  court  found 
said  agreement  to  be  a  full  and  complete  settlement  of  all 
the  property  rights  of  said  parties  in  said  estate,  in  the  pro- 
portion of  one-half  to  the  petitioner,  Mrs.  Oscar  J.  Smith, 
and  the  other  half  in  equal  shares  to  said  respondents,  and 
ordered,  adjudged  and  decreed,  that  an  undivided  one-half 
of  all  the  property  of  said  estate,  describing  it,  and  includ- 
ing the  community  as  well  as  the  separate  property,  real  and 
personal,  "  be,  and  the  same  is,  hereby  distributed,  to  said 
Johanna  Foley,  John  D.  Foley,  Jeremiah  D.  Foley,  Edmund 
Foley  and  Anna  Foley,  share  and  share  alike,  upon  the 
execution  of  a  bond  by  them,"  etc.,  "for  the  payment  to  W.  E. 
Griffin,  administrator,"  etc.,  "  of  their  proportion  of  the  debts 
of  said  estate  whenever  required  so  to  do,  and  of  their  pro- 
portion of  the  expenses  of  the  administration  of  said  estate." 

From  this  decree  Mrs.  Oscar  J.  Smith,  the  surviving  wife, 
appeals. 

The  record  presents  twenty-six  assignments  of  error,  many 
of  which  have  been  elaborately  and  learnedly  argued,  and  a 
great  number  of  citations  of  authorities  given  by  counsel  of 
the  respective  parties.  While  we  find  these  arguments  and 
authorities  are  interesting  and  instructive,  we  deem  it  not 
necessary  to  pass  upon  many  of  the  questions  presented  and 
discussed. 


Digitized  by 


Google 


Jan.  1898.]        In  Re  Estate  of  M.  D.  Foley.  211 


opinion  of  the  Court — Bonnifield,  J. 


The  paramount  question  is  whether  the  court,  in  a  pro- 
ceeding for  the  partial  distribution  of  the  estate  of  the 
decedent,  exceeded  its  authority  in  distributing  to  the 
respondents  one-half  of  the  whole  estate,  or  whether  the 
decree  so  distributing  a  part  of  the  community  property  is 
erroneous? 

The  contention  of  counsel  for  appellant  fs,  substantially, 
that  in  such  proceeding  no  one  but  an  heir,  devisee,  or  legatee 
is  entitled  to  petition  for,  or  have  distribution  made  to  him, 
and  that  the  court  is  not  clothed  with  legal  authority  to 
decree  distribution  to  any  other  class  of  claimants;  that 
with  respect  to  the  community  property  the  respondents  are 
not  heirs,  devisees  or  legatees,  and  hence,  that  in  decreeing 
distribution  to  them  of  a  portion  of  the  community  property, 
the  court  exceeded  its  jurisdiction  and  erred  in  giving  said 
decree. 

Respondents'  counsel  maintain,  in  effect,  that  the  respond- 
ents being  interested  in  the  estate  under  said  agreement  and 
as  heirs,  the^  statute  gave  them  a  right  not  only  to*  appear 
and  resist  the  application  of  the  petitioner,  but,  in  addition, 
as  heirs,  to  apply  for  distribution  to  themselves;  that  said 
agreement  constitutes  a  sale  and  conveyance  by  each  of  these 
parties  of  all  right,  title  and  interest  in  an  undivided  one- 
half  of  the  Foley  estate,  regardless  of  whether  it  was  com- 
munity or  separate  property;  that  said  agreement  was  a 
compromise  and  settlement  of  all  the  questions  that  then 
existed,  or  might  ever  exist,  between  the  parties  concerning 
the  property  described  in  it;  that  the  agreement  embraces 
all  the-  property,  both  community  and  separate  property; 
that  the  court  had  jurisdiction  of  said  agreement,  and  of  the 
subject  matter  and  of  the  parties,  and  had  authority  to 
investigate  and  determine  the  rights  of  the  respective  par- 
ties as  heirs,  and  their  rights,  under  said  agreement,  and  to 
make  distribution  accordingly,  and  that  in  so  doing  the  court 
did  not  exceed  its  jurisdiction,  or  err  therein. 

But  "  the  court  may  have  jurisdiction  of  the  subject  mat- 
ter, and  of  the  parties,  and  yet  the  particular  judgment 
rendered  in  the  particular  case  may  be  void  because  in  excess 
of  the  jurisdiction  of  the  court.  The  judgment  rendered 
must  be  one  that  is  authorized  by  law  in  the  class  of  cases 
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to  which  the  case  before  the  court  belongs."     (Works  on 
Jurisdiction  of  Courts,  sec.  8.) 

A  judgment  may  be  both  erroneous  and  void.     (Id.) 

In  Windsor  v.  McVeegh,  93  U.  S.  282,  the  court  said: 
"Though  the  court  may  possess  jurisdiction  of  a  cause,  of 
the  subject  matter  and  of  the  parties,  it  is  still  limited  in  its 
mode  of  procedure  and  in  the  extent  and  character  of  its 
judgment.  It  must  act  judicially  in  all  things.  And  cannot 
then  transcend  the  power  conferred  by  law." 

In  6  Pet.  691  (U.  S.),  the  court  defined  jurisdiction  to  be 
"  the  power  to  hear  and  determine,"  and  in  Ex  parte  Reedy 
100  U.  S.  13,  it  is  defined  "  the  power  to  hear  and  determine 
and  give  the  judgment  rendered." 

The  inquiry  then  is:  Did  the  court  have  the  power  to  hear 
and  determine  and  give  the  judgment  rendered  with  respect 
to  the  community  property  in  this  class  of  cases  or  this  class 
of  proceedings,  a  proceeding  for  the  partial  distribution  of 
the  estate? 

"Although  district  courts  are  now  vested  with  jurisdiction 
of  probate  matters,  this  jurisdiction,  with  some  exceptions 
immaterial  here,  is  to  be  administered  under  the  same  prin- 
ciples that  formerly  applied  to  the  probate  court,  and  under 
the  same  rules  of  practice,  in  fact,  under  the  same  act." 
{Douglass  v.  Folsom,  21  Nev.  447.) 

The  court  must  be  governed,  in  proceedings  in  probate 
matters,  by  the  rules  of  practice  prescribed  by  the  probate 
act,  and  must  be  governed  by  the  provisions  of  said  act  as 
to  the  character  and  extent  of  the  judgment  or  decree  it  may 
give  in  any  particular  matter  or  proceeding  before  it. 

With  reference  to  the  partial  distribution  of  estates  of 
deceased  persons  said  act  (Gen.  Stats.  2919)  provides:  "At 
any  time  after  the  lapse  of  four  months  after  issuing  of  letters 
testamentary  or  of  administration,  any  heir,  devisee  or  lega- 
tee may  present  his  petition  to  the  court,  that  the  legacy  or 
share  of  the  estate  to  which  he  is  entitled  may  be  given  to 
him,  upon  his  giving  bonds,"  etc.  Sec.  2921 :  "The  executor 
or  administrator,  or  any  person  interested  in  the  estate,  may 
appear  and  resist  the  application,  or  any  other  heir,  devisee 
or  legatee,  may  make  a  similar  application  for  himself."  Sec. 
2922:    "If  at  the  hearing  it  appear  that  the  estate  is  but 
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little  indebted  and  that  the  share  of  the  party  or  parties 
applying  may  be  allowed  to  him  or  them,  without  injury  to 
the  creditors  of  the  estate,  the  court  shall  make  a  decree  in 
conformity  with  the  prayer  of  the  applicant  or  applicants; 
provided,"  etc. 

As  to  Final  Distribution:  Section  2927:  "  Upon  the  final 
settlement  of  the  accounts  of  the  executor  or  administrator,  or 
at  any  subsequent  time, upon  the  application  of  the  executor 
or  administrator,  or  any  heir,  legatee  or  devisee,  or  the  grantee 
of  the  heir,  legatee  or  devisee,  the  court  shall  proceed  to  dis- 
tribute the  residue  of  the  estate,  if  any,  among  the  persons 
who  are  by  law  entitled."  *  ♦  ♦  Section  2929:  "The  decree 
may  be  made  on  the  application  of  the  executor,  or  adminis- 
trator, or  of  any  person  interested  in  the  estate."    *     ♦    * 

The  legislature  has  declared  when,  on  whose  application, 
and  to  whom  distribution  may  be  made,  in  proceedings  for 
partial  and  final  distribution,  respectively.  The  courts  are 
authorized  to  act  in  pursuance  of  these  statutory  provisions, 
and  not  otherwise,  in  the  distribution  of  said  estates. 

The  respondents'  claim  to  the  one-half  of  the  community 
property  is  based  on  said  agreement,  as  grantees  of  the  appel- 
lant. We  are  of  the  opinion  that  under  the  above  provi- 
sions, for  partial  distribution,  none  other  than  an  heir, 
devisee,  or  legatee,  having  an  interest,  as  such,  in  the  prop- 
erty for  which  distribution  is  asked,  is  authorized  to  petition 
for  such  distribution;  that  the  court  is  not  authorized  to 
make  such  distribution  to  any  claimant  other  than  to  one 
entitled  to  the  property  as  heir,  devisee  or  legatee,  and  that 
the  court  exceeded  its  jurisdiction  and  erred  in  its  decree  dis- 
tributing community  property  to  the  respondents. 

The  Agreement:  A  large  portion  of  the  arguments  of 
counsel  was  devoted  to  their  several  contentions  as  to  what 
property  is  embtaced  in  said  agreement,  whether  the  sepa- 
rate property  only,  or  both  the  separate  and  community 
property.  The  consideration  and  determination  of  this 
question  were  foreign  to  the  proper  subject  matter  before  the 
court,  which  subject  matter  was  the  partial  distribution  of 
said  estate  to  the  applicants  as  heirs,  under  the  statute,  and 
not  as  applicants,  as  grantees,  as  parties  interested  in  the 
estate  under  and  by  virtue  of  said  agreement,  for,  as  we 
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have  shown  above,  as  we  think  distribution  could  not  be 
properly  made  to  the  latter  class  of  claimants  in  the  pro- 
ceedings then  before  the  court.  So,  then,  it  was  not  proper 
for  the  court  below  to  consider  and  determine  the  above 
question  in  that  proceeding,  nor  proper  for  this  court  to  do 
so  on  this  appeal. 

Descents:  There  is  contention  between  counsel  as  to  the 
proper  construction  of  section  2981  of  the  General  Statutes, 
which  provides:  "  When  any  person,  having  title  to  any 
estate  not  otherwise  limited  by  marriage  contract,  shall  die 
intestate  as  to  such  estate,  it  shall  descend  and  be  distrib- 
uted, subject  to  the  payment  of  his  or  her  debts,  in  the  fol- 
lowing manner":  First,  it  is  provided  that  the  property 
shall  descend  to  the  surviving  husband  or  wife  and  to  the 
intestate's  descendants,  in  certain  specified  proportions. 

"  Second — If  he  or  she  shall  leave  no  issue,  the  estate  shall 
go  in  equal  shares  to  the  surviving  husband  or  wife,  and  to 
the  intestate's  father. 

"  Third — If  there  be  no  issue,  nor  husband,  nor  wife,  nor 
father,  then  in  equal  shares  to  the  brothers  and  sisters 
of  the  intestate,  and  to  the  children  of  any  deceased  brother 
or  sister,  by  right  of  representation;  provided^  that  if  he  or 
she  shall  leave  a  mother,  also,  she  shall  take  an  equal  share 
with  the  brothers  and  sisters." 

We  are  clearly  of  opinion  that  it  was  not  the  intent  of  the 
legislature  that,  if  the  intestate  leaves  no  issue  and  no  father, 
the  surviving  husband  or  wife  shall  take  none  of  the  estate, 
but  that  the  intent  was  that  one-half  of  the  property  shall 
descend  and  be  distributed,  subject  to  the  payment  of  said 
debts,  to  the  surviving  husband  or  wife,  and  the  other  half  to 
the  intestate's  brothers  and  sisters  and  to  the  children  of  any 
deceased  brother  or  sister  by  right  of  representation;  pro- 
vided, if  the  intestate  shall  also  leave  a  mothtr  she  shall  share 
equally  with  the  brothers  and  sisters.  We  therefore  conclude 
that  under  this  statute  the  appellant  and  all  the  respond- 
ents are  heirs  of  said  deceased  with  respect  to  said  separate 
property,  and  in  the  proportion  above  named. 

The  judgment  and  decree  appealed  from  are  reversed. 
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ON  PETITION   FOR   REHEARING. 

By  the  Court,  Bonnifield,  J.: 

The  respondents  have  petitioned  for  rehearing  on  the 
ground  that  in  their  opinion  "  the  court  has  overlooked  some 
of  the  facts  of  the  case  and  has  failed  to  give  others  their 
true  value." 

They  say:  "  Upon  the  point  of  jurisdiction  we  have  no 
quarrel  with  the  law  as  stated  by  the  court.  It  is  only  in  the 
application  of  the  law  to  the  facts  of  the  case  that  we  believe 
error  has  been  committed." 

As  to  what  was  stated  by  this  court  on  appeal  to  be  the 
law  on  the  point  of  jurisdiction,  and  as  to  its  application  of 
the  law  to  the  facts  of  the  case  will  be  found  reported  in  51 
Pac.  Rep. 

Petitioners  for  rehearing  present  in  their  petition,  sub- 
stantially, the  same  points  and  arguments  as  they  presented 
on  the  hearing  of  the  appeal.  These  we  carefully  considered 
before,  and  have  as  carefully  considered  them  again  on  this 
petition,  and  we  are  satisfied  that  the  law  on  the  point  of 
jurisdiction,  as  stated  by  the  court  and  admitted  by  counsel 
to  be  correct,  was  properly  applied  to  the  facts  of  the  case, 
unless  the  plain  provisions  of  the  statute  relating  to  the  par- 
tial distribution  of  the  estates  of  deceased  persons  should  have 
been  disregarded  by  the  court,  and  this  we  do  not  concede. 

After  stating  the  allegations  contained  in  the  pleadings  of 
the  respective  parties,  counsel  say:  "Suppose  that,  under 
these  allegations,  the  court  had  found  that  there  was  no  com- 
munity property  and  had  ordered  distribution  of  the  separate 
property,  one-half  to  each  of  the  parties,  just  as  distributed 
in  this  case,  would  there  have  been  any  question  concerning 
the  jurisdiction  to  distribute  the  separate  property?  If  not, 
then  it  must  be  that  jurisdiction  depends  upon  the  evidence 
produced  and  not  upon  the  case  made  by  the  petitions  which 
is  an  inadmissible  proposition  under  all  decisions."  Counsel 
overlook  "the  case  made  by  the  petitions"  as  finally  sub- 
mitted. 

It  is  true  that  by  their  petition  they  denied  that  any  of  the 
property  was  community  property  and  alleged  that  it  was 
all  separate  property.     But  the  parties  stipulated  that  cer- 
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tain  described  portion  of  the  property  was  community  prop- 
erty and  certain  described  portion  was  separate  property. 
This  stipulation  had  the  same  legal  effect  as  if  the  said 
denial  and  allegation  had  been  stricken  out  of  the  petition 
of  the  respondents  by  their  amendment  thereto.  The  peti- 
tions then  presented  a  case  for  the  partial  distribution  of 
separate  property  to  the  appellant  and  the  respondents  as 
heirs  with  respect  to  that  property,  and  a  case  for  the  partial 
distribution  of  the  community  property  to  the  appellant, 
claiming  the  same  as  surviving  wife  of  the  deceased,  and  to 
the  respondents,  claiming  one-half  thereof  as  grantees  of  the 
appellant. 

Neither  petition  showed  that  the  respondents  were  entitled 
to  any  portion  of  the  community  property,  as  heirs,  and 
could  not  do  so.  Then,  can  it  be  said  with  reason  that  the 
court  had  authority  to  give  a  decree  distributing  it  to  them 
under  the  allegations  of  the  petition  of  either  party  or  both, 
without  ignoring  the  provisions  of  the  statute  with  respect  to 
the  distribution  of  estates  of  decedents? 

We  are  asked  to  place  a  construction  upon  the  said  con- 
tract entered  into  between  the  parties.  We  held  before  that 
the  consideration  and  determination  of  the  meaning  of  that 
contract  were  matters  foreign  to  the  proper  subject  matter 
before  the  district  court,  and  that  it  was  not  proper  for  that 
court  to  pass  upon  the  questions  involved  therein  in  that 
proceeding,  nor  proper  for  this  court  to  do  so  on  this  appeal. 
We  are  clearly  of  the  same  opinion  now.  Whatever  con- 
struction this  court  might  give  would  be  mere  dictum. 

The  rehearing  is  denied. 
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[No.  1510,] 

MICHAEL  KENNEDY,  Appellant,  v.  JEWETT  ADAMS 
AND  LIZZIE  KEATING,  Executors  of  the  Last  Will 
OP  ROBERT  P.  KEATING,   Deceased,   Respondents. 

Right  of  Action— Effect  qf  Repeal  of  Statute.  A  right  of  action 
depending  solely  upon  a  statute  that  has  been  repealed  falls  with 
the  repeal  of  the  statute. 

Estates  of  Deceased  Persons— Actions  on  Rejected  Claims— Limita- 
tion OF  Action.  A  claim  against  decedent's  estate  was  presented 
to  the  executors  October  IS,  1896,  and  disallowed  by  them  March  24, 
1887.  Action  to  establish  the  claim  was  brought  June  17, 1897.  The 
probate  law  of  1861,  allowing  holders  of  rejected  claims  three 
months  within  which  to  commence  suit  for  the  purpose  of  deter- 
mining their  yalidity,  was  repealed  before  the  commencement  of 
the  action,  by  Stats.  1897,  p.  119,  passed  March  23, 1897,  which  required 
such  suits  to  be  commenced  within  thirty  days  after  notice  of  their 
rejection,  under  penalty  of  being  barred :  Held,  that  the  action  was 
governed  and  barred  by  the  statute  of  1897. 

Appeal  from  the  District  Court  of  the  State  of  Nevada, 
Storey  county;  C  E.  Mack,  District  Judge: 

Action  by  Michael  Kennedy  against  Jewett  Adams  and 
Lizzie  Keating,  as  executors,  on  a  rejected  claim  against  the 
estate  of  Robert  P.  Keating,  deceased.  From  a  judgment  for 
defendants,  plaintiff  appeals.     Affirmed. 

The  facts  sufficiently  appear  in  the  opinion. 

George  D.  Pyne,  for  Appellant: 

I.  This  claim  was  duly  presented  in  accordance  with  the 
statute  in  existence  at  that  time,  and  in  response  to  notice  to 
creditors,  given  under  and  in  accordance  with  the  law  then 
in  existence,  and  which  allowed  the  holder  of  a  rejected 
claim  ninety  days  after  the  rejection  thereof  in  which  to  com- 
mence suit  upon  said  rejected  claim  (Geh.  Stats.  2803),  and 
said  claim  having  been  rejected  on  the  24th  day  of  March, 
1897,  suit  was  commenced  thereon  the  17th  day  of  June, 
1897,  within  the  time  allowed  by  law,  under  the  statute  in 
existence  at  that  time,  and  under  which  plaintiff's  rights  and 
remedies  had  accrued. 

II.  "  No  statute  enacted  after  vested  rights  have  accrued, 
and  which  would  deprive  parties  litigant  of  their  remedies 
and  rights  under  the  law  repealed,  can  have  a  retroactive 
effect,  and  never  under  any  circumstances  will  the  remedies 
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and  rights  of  a  party  be  destroyed  by  the  enactment  of  a  law 
subsequent  to  the  acquirement  of  such  rights  and  remedies. 
A  statute  cannot  have  a  retroactive  effect  unless  specifically 
stated  and  expressed,  and  law  will  always  be  given  a  pros- 
pective application  unless  the  contrary  appears  from  the  face 
of  the  law."  (Sedgwick  Const.  Law,  pp.  160-175;  Kuehn  v. 
Pareniy  20  Nev.  203;  State  v.  Kruttachnittj  4  Nev.  178;  William 
V.  Glasgow y  1  Nev.  533;  Gate  v.  Solemn,  28  Cal.  320;  Shuffleton 
V.  HiU,  62  Cal.  483;  Chew  Hong  v.  U.  5.,  112  U.  S.  559; 
Skyrme  v.  Occidental  Co.,  8  Nev.  220;  Capron  v.  Strout,  11  Nev. 
304;  Steamship  Co.  v.  Jeliffe,  2  Wall.  450.) 

III.  The  act  of  1897,  regulating  the  time  for  commencing 
action  upon  rejected  claims,  applies  only  to  claims  filed  with 
the  county  clerk  in  the  manner  provided  in  said  act,  and  not 
to  claims  presented  to  the  executor  or  administrator  under  the 
old  probate  law.  This  right  of  action  accrued  under  the  law 
in  existence  at  the  time  of  filing  the  claim,  October  13,  1896, 
and  it  follows  that  its  enforcement  must  be  governed  by  the 
law  then  in  existence,  and  which  allowed  plaintiff  ninety 
days  from  the  date  of  the  rejection  of  his  said  claim  to  bring 
suit  thereon. 

Clayton  Belknap,  for  Respondents: 

I.  Respondents  contend  that  by  filing  a  claim  against  the 
estate  of  a  deceased  person  under  the  old  probate  act  of 
November  29, 1861,  the  claimant  simply  acquired  an  inchoate 
legal  right,  which  could  have  been  withdrawn  by  the  claim- 
ant, or,  if  rejected  by  the  executor,  it  could  be  abandoned  by 
failure  to  commence  suit  within  the  time  prescribed  by  the 
statute,  and  such  inchoate  right  does  not  become  a  vested 
right  until  merged  into  a  judgment.  Judge  Cooley  states 
the  general  rule  to  be  '^  that  the  right  to  a  particular  remedy 
is  not.  a  vested  right."  (Cooley's  Const.  Lim.,  3d  ed.,  sec. 
361,  362.) 

II.  "  The  right  of  a  creditor  to  any  particular  remedy  is 
not  a  vested  right.  The  state  is  bound  to  afford  substantive 
and  available  remedies  to  the  suitors  in  her  courts,  but  no 
party  can  claim  a  vested  right  in  the  performance  of  a  par- 
ticular system  of  courts,  or  the  continuance  of  a  special  mode 
of  procedure,  or  the  perpetuation  of  any  remedy  or  remedial 
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process  which  can  be  modified  or  abolished/ without  impair- 
ing or  taking  away  the  right  itself,  when  public  policy  or  the 
convenience  of  justice  demands  a  change."  (Black  on  Const. 
Prohibitions,  sec.  192;  Church  v.  Rhodes,  6  How.  Pr.  281; 
Watson  V.  N.  Y.  Cent.  R.  R,  Co.,  47  N.  Y.  157;  West  Troy  v. 
Ogden,  59  How.  Pr.  21;  Confiscation  Cases,  7  Wall.  U.  S.  454; 
Eagle  v.  Schartz,  1  Mich.  150.) 

ill.  There  is  no  saving  clause  in  the  repealing  act  exempt- 
ing pending  proceedings  from  its  operation.  The  repeal  of 
the  old  probate  law  and  the  enactment  of  a  new  probate  law 
in  its  stead  simply  modified  the  remedy  for  the  enforcements 
of  appellant's  claim;  his  rights  in  the  premises  were  not 
injured  or  prejudiced,  but  the  time  to  enforce  such  rights 
was  shortened,  and  that  from  and  after  the  approval  by  the 
governor  of  the  new  probate  law  all  subsequent  proceedings 
for  the  enforcement  of  appellant's  claim  were  governed  by 
its  provisions.  {Butler  v.  Palmer,  1  Hill,  N.  Y.  325;  People  v. 
Livingston,  6  Wend.  527;  Bank  of  Hamilton  v.  Dudley,  2  Pet. 
U.  S.  196;  Bay  City  R.  R.  v.  Austin,  21  Mich.  390;  Curtis  v. 
Whitney,  13  Wall.  U.  S.  70;  Bensley  v.  Ellis,  39  Cal.  312; 
Church  V.  Rhodes,  6  How.  Pr.  282;  Williams  v.  Middlesex  Co., 
4  Mete.  76;  U.  S.  v.  Preston,  3  Pet.  U.  S.  57;  Smith  et  al.  v. 
Bunker,  3  How.  Pr.  142;  Yeaton  et  al.  v.  U.  S.,  5  Cranch,  282; 
Ex  parte  McArdle,  7  Wall.  U.  S.  514;  Skyrme  v.  Occidental,  8 
Nev.  219;  Capron  v.  Strout,  11  Nev.  310;  Coffin  v.  Rich,  45 
Me.  507;  Lamb  v.  Schlotter,  54  Cal.  319.) 

IV.  Appellant's  right  to  sue  was  purely  statutory.  Unless 
he  has  the  right  to  commence  this  action  under  the  provi- 
sions of  the  probate  law  of  March  23,  1897,  he  has  no  rights 
in  court  whatever,  as  the  old  probate  law  was  repealed  March 
23,  1897,  without  any  provision  or  saving  clause  relative  to 
proceedings  commenced  or  pending  under  the  law  repealed. 
(Bensley  v.  Ellis,  39  Cal.  313;  McMinn  v.  Bliss,  31  Cal.  122; 
Lamb  v.  Schlotter,  54  Cal.  319;  Butler  v.  Palmar,  1  Hill,  324; 
Church  V.  Rhodes,  6  How.  Pr.  282.) 

By  the  Court,  Belknap,  C.  J.: 

It  is  shown  by  the  complaint  that  a  claim  against  decedent's 
estate  was  presented  to  the  respondents  upon  the  13th  day  of 
October,  1896,  and  disallowed  by  them  upon  the  24th  day 


Digitized  by 


Google 


220  Kennedy  v.  Adams.  [24th  Nev. 

Opinion  of  the  Court— Belknap,  C.  J. 


of  March,  1897.  *  Action  for  the  purpose  of  establishing  the 
claim  was  commenced  upon  the  17th  day  of  June,  1897. 
Respondents  interposed  a  demurrer  to  the  complaint  upon 
the  ground  that  the  suit  was  not  commenced  within  thirty 
days  after  the  rejection  of  the  claim.  The  demurrer  was 
sustained  and,  appellant  declining  to  amend,  judgment  was 
entered  against  him. 

Before  the  commencement  of  this  action,  and  upon  the 
23d  day  of  March,  1897,  the  probate  law  of  1861  was  repealed 
and  the  present  law  adopted.     (Stats.  1897,  p.  119.) 

The  probate  law  of  1861  allowed  holders  of  rejected  claims 
three  months  within  which  to  commence  suit  for  the  purpose 
of  determining  their  validity;  the  present  law  requires  such 
suits  to  be  commenced  within  thirty  days  after  notice  of  their 
rejection,  under  penalty  of  being  barred.  Suit  was  not  com- 
menced within  thirty  days  after  the  rejection  of  the  claim, 
but  appellant  contends  that  the  claim  having  been  filed  dur- 
ing the  existence  of  the  probate  law  of  1861,  the  provisions 
of  that  law  apply  to  this  case,  and  that  he  had  a  vested  right 
to  proceed  under  it.  If  either  of  these  contentions  is  correct, 
the  judgment  should  be  reversed. 

In  the  first  place,  we  may  say  that  a  right  of  action  depend- 
ing solely  upon  a  statute  that  has  been  repealed,  falls  within 
the  repeal  of  the  statute.  This  principle  is  so  well  settled 
that  reference  to  authority  is  unnecessary. 

"  I  take  the  effect  of  repealing  a  statute  to  be,"  said  Lord 
Ch.  J.  Tindal,  in  Key  v.  Goodvdn,  4  M.  &  P.  351, "  to  obliterate 
it  as  completely  from  the  records  of  the  parliament  as  if  it 
had  never  passed,  and  that  it  must  be  considered  as  a  law 
that  never  existed,  except  for  the  purpose  of  those  actions 
or  suits  which  were  commenced,  prosecuted,  and  concluded 
whilst  it  was  an  existing  law." 

It  would  have  been  competent  for  the  legislature  to  have 
provided  that  proceedings  commenced  under  the  law  of  1861 
should  be  conducted  under  i*ts  provisions,  but  omitting  any 
provision  of  this  nature,  and  absolutely  repealing  the  law, 
all  proceedings  commenced  under  it  fall  with  it. 

Judge  Cowan,  in  Butler  v.  Palmer^  1  Hill,  334,  in  summing 
up  the  authorities  upon  this  subject,  said:  "The  amount  of 
the  whole  comes  to  this:     That  a  repealing  clause  is  such  an 
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express  enactment  as  necessarilv  divests  all  inchoate  rights 
which  have  arisen  under  the  statute  which  it  destroys.  These 
rights  are  but  an  incident  to  the  statute  and  fall  with  it, 
unless  saved  by  express  words  in  the  repealing  clause." 

Is  the  right  to  proceed  under  the  law  of  1861  a  vested 
right?    The  question  may  be  answered  by  the  text  writers. 

In  Cooley's  Const.  Lim.,  p.  442,  the  learned  author  says: 
"The  right  to  a  particular  remedy  is  not  a  vested  right. 
This  is  the  general  rule,  and  the  exceptions  are  of  those  pecu- 
liar cases  in  which  the  remedy  is  part  of  the  right  itself.  As 
a  general  rule  every  state  has  complete  control  bver  the  rem- 
edies which  it  offers  to  suitors  in  its  courts.  It  may  abolish 
one  class  of  courts  and  make  another.  It  may  give  a  new 
and  additional  remedy  for  a  right  or  equity  already  in  exist- 
ence. And  it  may  abolish  old  remedies  and  substitute  new; 
or  even  without  substituting  any,  if  a  reasonable  remedy 
still  remains.  If  a  statute  providing  a  remedy  is  repealed 
while  proceedings  are  pending,  such  proceedings  will  be 
thereby  determined,  unless  the  legislature  shall  otherwise 
provide;  and  if  it  be  amended,  instead  of  repealed,  the  judg- 
ment pronounced  in  such  proceedings  must  be  according  to 
the  law,  as  it  then  stands.  And  any  rule  or  regulation  in 
regard  to  the  remedy  which  does  not,  under  pretense  of  mod- 
ifying or  regulating  it,  take  away  or  impair  the  right  itself, 
cannot  be  regarded  as  beyond  the  proper  province  of  leg- 
islation." 

Substantially  the  same  rule  is  announced  by  Black  in  his 
essay  in  Const.  Prohibition,  at  section  192,  and  by  other 
authors. 

Judgment  affirmed. 
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'STm  [No.  1524.] 

THE  STATE  OF  NEVADA,  ex  rel.  MARIA  P.  HOPPIN, 
Relator,  v.  A.  E.  CHENEY,  Judge  of  the  Second 
Judicial  District  Court,  in  and  for  Humboldt  County, 
Respondent. 

Practice— Notice  and  Statement  foe  New  Trial— Time  Limitation. 
Under  Btats.  1883,  p.  88,  if  the  losing  party  fails  to  iile  his  notice  of 
intention  and  proposed  statement  on  motion  for  new  trial  within 
the  time  prescribed,  or  within  the  time  allowed  by  order  or  stipala- 
tion,  the  right  to  have  the  same  settled  by  the  coart  is  lost,  and  so, 
also,  if  the  prey  ailing  party  fails  to  file  his  proposed  amendments 
within  the  time  limited  by  the  statute,  or  order,  or  by  stipulation 
he  loses  his  right  to  have  the  same  considered. 

Idem— Waiver— Jurisdiction.  Where  rights  of  either  party  to  an  action, 
under  this  statute,  supra^  are  limited  in  time,  the  failure  of  either  to 
exercise  such  rights  within  the  limited  time,  unless  the  same  is  pre- 
served by  some  authorized  act,  operates  as  a  waiver  of  the  same, 
and  the  attempted  determination  of  such  rights  upon  the  merits 
over  a  proper  objection  is  without  authority. 

Idem — Settlement  of  Statement — Amendments  —  J urisdiction.  Under 
said  statute  (18$)3,  p.  88),  which  provides  that  the  judge  may,  upon 
notice,  settle  a  statement  on  motion  for  new  trial  at  any  time  after 
the  statement  and  amendments  thereto  have  been  filed  and  served, 
if  filed  within  the  time  limited  by  statute,  or  fixed  by  order  of  court 
or  by  stipulation,  does  not  give  the  judge  authority  to  consider  and 
settle  the  statement,  or  make  it  conform  to  the  truth,  where  the 
amendments  are  not  filed  in  time,  since,  under  said  statute  the 
statement  becomes  part  of  the  record  by  operation  of  law  where 
amendments  have  not  been  filed  thereto  within  the  time  fixed,  and 
the  clerk's  certificate  is  sufiicient  authentication  thereof. 

Idem- Certificate  of  Clerk— Ministerial  Act.  The  clerk  does  not  act 
judicially  in  certifying  a  statement  on  motion  for  new  trial,  under 
said  statute  (1883,  p.  88)  providing  that  when  amendments  have  not 
been  filed  in  time,  the  clerk  shall  certify  the  statement. 

Idem— Statement  on  Motion  for  New  Trial— Waiver.  Service  of  notice 
declining  to  admit  amendments  to  a  statement  on  motion  for  new 
trial,  as  provided  in  said  statute  (1893,  p.  88)  providing  that  such 
notice  may  be  served,  where  the  other  party  does  not  admit  the 
amendments  proposed,  is  not  a  waiver  of  the  right  to  object  to  the 
amendments,  on  a  hearing  to  settle  the  statement,  on  the  ground 
that  they  were  filed  out  of  time,  where  the  objection  was  thus  made 
at  the  first  opportunity. 

Original  proceeding.  Application  for  writ  of  mandate 
by  the  State,  on  relation  of  Maria  P.  Hoppin,  against  A.  E. 
Cheney,  Judge  of  the  Second  Judicial  District  Court,  in  and 
for  Humboldt  county.     Denied. 

The  facts  sufficiently  appear  in  the  opinion. 
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D.  S.  TrumaUy  for  Relator: 

I.  Mandamus  is  the  proper  remedy  if  the  judge  of  the 
district  court  has  power  to  correct  the  statement  on  motion 
for  new  trial  on  his  own  motion,  or  to  use  the  amendments 
proposed,  for  that  purpose.     {Keane  v.  Murphy,  19  Nev.  89.) 

II.  Hayne  on  New  Trial  and  Appeal,  sec.  148,  says:  *  *  * 
**  But  it  is  his  duty  to  make  the  statement  conform  to  the 
truth,  and  consequently  he  may  alter  the  proposed  state- 
ment in  any  way  that  may  be  necessary.  And  although  no 
amendments  be  served  within  the  time  prescribed,  there  is 
nothing  to  prevent  him  from  availing  himself  of  the  assist- 
ance of  any  amendments  that  may  be  handed  to  him  before 
the  settlement  and  he  might  delay  the  settlement  for  a  rea- 
sonable time  in  order  to  gain  such  assistance."  (See,  also, 
same  authority,  sec.  160.) 

III.  There  is  nothing  in  our  statute  which  will  abrogate 
this  rule.  It  simply  says  ^^when  rw  amendments  have  been 
filed ^  the  statement  shall  be  accompanied  with  the  certificate 
of  the  clerk  of  that  fact."  I  take  this  to  mean  when  no 
amendments  have  been  filed  at  all, 

IV.  Even  though  filed  too  late,  such  proposed  amend- 
ments call  the  attention  of  the  court  to  some  alleged  incor- 
rectness in  the  statement,  and  the  clerk  then  cannot  make 
this  certificate  because  some  proposed  amendments  have  been 
filed.     It  is  not  within  his  province  to  determine  if  they  are 

filed  within  the  time  required  by  law  or  not,  hence  he  can- 
not then,  legally,  according  to  the  statute,  make  a  certificate, 
because,  as  a  matter  of  fact,  amendments  have  been  filed. 

V.  There  can  be  no  question  of  the  intent  of  the  law  that 
the  statement  shall  be  a  correct  record  of  the  matter  and 
things  therein  contained,  and  we  claim  the  court  never  lost 
jurisdiction  or  power  to  make  the  statement  correct,  because, 
anyway  until  the  clerk's  certificate  had  been  attached,  if  in 
a  case  of  this  kind  he  could  attach  it  at  all,  the  record  and 
statement  and  amendments  were  still  in  an  inchoate  condi- 
tion, such  that  the  court  could  not  have  legally  heard  the 
motion  for  new  trial  thereon. 

VI.  The  law  fixes  no  time  when  the  clerk  shall  make  his 
certificate,  and,  until  it  was  done  (if  this  is  a  proper  case  for 
his  certificate),  it  would  seem  that  the  court  had  full  power 
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of  its  own  motion  to  see  that  the  statement  was  corrected, 
especially  where  it  is  called  to  his  attention  that  the  same  is 
incorrect,  before  the  attaching  of  the  clerk's  certificate. 

VII.  Again,  I  think  the  court  was  in  error  in  not  settling 
this  statement  because,  if  the  proposed  amendments  were 
not  filed  in  time,  the  failure  to  so  file  the  same  was  waived 
by  the  defendant  bank.  Stats.  1893,  p.  88,  says:  *  *  • 
"  shall  on  the  same  day,  serve  the  same,  with  the  statement, 
upon  the  moving  party,  who  shall,  within  five  days  there- 
after, give  written  notice  to  the  adverse  party  if  he  declines 
admitting  the  amendments,  or  they  shall  be  deemed  accepted. 
Ai  any  time  thereafter  either  paHy  may  have  the  statement 
settled"  etc.  As  shown  by  the  record  here,  the  defendant 
bank  gave  its  notice  declining  to  allow  these  amendments, 
without  reserving  any  objection  that  the  same  were  not  filed 
in  time.  This  was  tantamount  to  its  saying  we  will  submit 
this  settlement  of  the  statement  to  the  judge  who  tried  the 
case  to  make  the  statement  conform  to  what  is  the  truth,  and 
what  will  be  correct,  because  the  statute  gives  either  party 
the  right  when  such  notice  is  given,  to  present  the  statement 
for  settlement,  this  carries  with  it  a  correlative  right  to  settle 
the  same.  Such  is  the  rule  when  applied  to  the  notice  of 
motion  for  new  trial,  or  to  the  statement,  and  there  is  no  good 
reason  why  it  should  not  equally  apply  to  amendments. 
(Hayne  on  N.  T.  and  Ap.,  sees.  145-14-15-27-210,  p.  642; 
Johnson  v.  Wells,  Fargo  &  Co.,  6  Nev.  224;  6  Nev.  194;  22  Nev. 
71-78-79;  Moore  v.  EUis,  61  N.  W.  Rep.  291;  People  v.  Judge, 
24  Mich.  513.) 

By  the  Court,  Massey,  J.: 

The  relator  obtained  a  judgment  and  decree  of  foreclosure 
on  the  21st  day  of  June,  1897,  against  certain  parties  in  the 
District  Court  of  the  Second  Judicial  District,  in  and  for 
Humboldt  county,  by  which  it  was  decreed  that  the  rights 
and  interests  of  the  First  National  Bank  of  Winnemucca, 
one  of  the  defendants  in  the  mortgaged  premises,  were  subject 
and  subordinate  to  the  lien  of  relator's  mortgage.  There- 
upon the  bank  gave  notice  of  intention  to  move  for  a  new 
trial,  and  by  order  of  court  it  was  given  twenty  days  addi- 
tional time  in  which  to  file  its  statement  on  motion  for  a  new 
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trial.  The  time  was  subsequently  extended  upon  applica- 
tion to  the  court,  and  by  various  stipulations  of  the  relator, 
to  and  including  the  9th  day  of  September,  1897,  at  which 
time  it  filed  and  served  a  proposed  statement.  On  the  23d 
day  of  November,  1897,  the  relator  filed  and  served  certain 
proposed  amendments  to  the  statement.  On  the  26th  day  of 
November,  1897,  the  bank  served  notice  upon  the  relator, 
declining  to  admit  relator's  proposed  amendments.  On  the 
21st  day  of  December,  1897,  the  statement  and  proposed 
amendments  coming  before  the  respondent  for  consideration, 
objection  was  made  by  the  bank  to  the  proposed  amendments 
upon  the  ground  that  the  same  had  not  been  filed  within  the 
time  required  by  law,  and  the  objection  was  sustained.  At 
the  same  time  the  relator  offered  to  show  that  the  proposed 
statement  did  not  correspond  to  the  facts  disclosed  upon  the 
trial,  and  asked  the  court  to  amend  and  correct  the  same 
upon  its  own  motion,  which  the  court  declined  to  do,  for  the 
reason  that  it  had  lost  jurisdiction  to  amend  or  settle  said 
statement  by  the  failure  of  the  relator  to  propose  and  file 
amendments  thereto  within  the  time  fixed  .by  law. 

Upon  these  facts  the  relator  asks  us  to  issue  a  writ  of  man- 
date directing  the  respondent  to  settle  and  correct  said  state- 
ment, wherein  it  appears  to  him  that  the  same  is  erroneous, 
untrue  and  incorrect. 

The  determination  of  the  question  as  to  whether  the  writ 
should  issue  under  the  facts  necessarily  involves  the  con- 
struction of  the  sections  of  the  civil  practice  act  regulating 
the  manner  and  method  of  settlement  of  statements  on 
motion  for  a  new  trial,  and  the  power  and  the  duty  of  the 
courts  under  the  same.     (Statutes  of  Nevada,  1893,  p.  89.) 

This  court  has  held  that  mandamus  is  the  proper  remedy 
to  compel  a  district  judge  to  settle  a  statement  on  motion 
for  a  new  trial  in  a  case  where  it  is  made  his  duty  to  settle 
the  same.     (State,  ex  rel,  v.  Mitrpky,  19  Nev.  89.) 

In  the  case  cited,  the  district  judge,  before  whom  an  action 
had  been  tried,  announced  his  conclusions  orally  in  open 
court,  and  instructed  the  plaintiff's  attorneys  to  prepare 
findings  accordingly.  No  findings  were  filed,  but  on  the 
same  day  judgment  was  signed  and  entered.  At  the  time 
of  the  announcement  in  open  court,  counsel  for  the  defendant 
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were  present  and  heard  the  same.  No  written  notice  of  the 
rendering  of  the  decision  was  given  or  received,  as  required 
by  the  practice  act,  but  in  thirty -five  days  after  the  entry  of 
the  judgment,  the  attorneys  for  the  defendant  learned  by 
other  means  that  such  entry  had  been  made,  and  within 
forty-four  days  after  the  entry  thereof  prepared  and  caused 
to  be  filed  and  served  a  proper  statement.  Counsel  for  plain- 
tiffs proposed  amendments  to  the  same,  which  the  defendant 
refused  to  accept.  The  district  judge  refused  to  settle  the 
statement  because  no  notice  of  motion  for  a  new  trial  had 
been  given  within  the  required  time.  Upon  these  facts,  this 
court  held,  in  effect,  that  a  party  intending  to  move  has  the 
right  to  wait  for  the  statutory  notice  of  the  decision  from  the 
adverse  party,  before  giving  notice  of  intention  to  move  for 
a  new  trial,  and  that  presence  in  court,  and  hearing  the 
decision  orally  announced,  and  oral  communication  of  the 
fact,  are  not  sufficient  to  operate  as  a  waiver  of  that  right, 
therefore  the  notice  of  intention  was  filed  within  the  time 
required,  and  the  writ  should  issue. 

It  necessarily  follows,  from  the  above,  that  in  case  the 
notice  of  the  decision  had  been  given,  that  the  filing  and 
serving  of  the  notice  of  intention  to  move  for  a  new  trial, 
and  the  statement  on  motidn  for  a  new  trial  within  the 
forty -four  days  thereafter,  would  not  have  been  within  the 
time  required,  and  the  writ  should  not  issue.  It  also  neces- 
sarily follows  that  if  a  losing  party  fails  to  file  his  notice  of 
intention  and  proposed  statement  within  the  time  required, 
or  within  the  time  allowed  by  order  or  stipulation,  he  loses 
his  right  to  have  the  same  settled  by  the  court;  that  it  can 
be  said  with  equal  force  and  reason  that  in  case  the  prevail- 
ing party  shall  fail  to  file  his  proposed  amendments  within 
the  time  limited  by  the  statute,  or  order,  or  by  stipulation, 
he  loses  his  right  to  have  the  same  considered.  This  court 
held  in  another  case  that  where  notice  of  motion  for  a  new 
trial  had  been  filed  and  served  within  ten  days  after  written 
notice  of  decision,  and  no  proposed  statement  was  filed 
within  five  days  thereafter,  and  on  the  sixth  day  the  court 
granted  ten  additional  days  in  which  to  file  the  same,  noth- 
ing having  been  done  in  the  meantime  to  retain  jurisdiction 
of  the  matter,  that  the  failure  to  file  the  statement  within 
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the  five  days  operated  as  a  waiver  of  that  right,  and  no 
power  existed  in  the  district  court  to  reinstate  the  right. 
(Elder  v.  FreveH  et  al.,  18  Nev.  278.) 

We  must  therefore  hold  that  where  rights  of  either  party 
to  an  action  under  the  statute  are  limited  in  time,  that  the 
failure  of  either  to  exercise  such  rights  within  the  limited 
time,  unless  the  same  is  preserved  by  some  authorized  act, 
operates  as  a  waiver  of  the  same,  and  the  attempted  determi- 
nation of  such  rights  upon  the  merits  over  the  proper  objec- 
tion is  without  authority.  If  the  legislature  had  intended 
that  the  rule  should  be  otherwise,  that  clause  of  the  act 
allowing  the  periods  of  time  limited  to  be  enlarged  by  stipu- 
lation or  by  order  of  court  upon  good  cause  shown  would 
never  have  been  inserted  in  the  statute. 

The  relator  contends  that  it  is  the  duty  of  the  court  to 
make  the  statement  conform  to  the  truth,  although  there  have 
been  no  amendments  proposed  and  filed  within  the  time  lim- 
ited, or  when  no  amendments  have  been  filed  at  all.  In  sup- 
port of  this  contention,  he  cites  section  148  of  Hayne  on 
New  Trial  and  Appeal,  in  which  the  author  uses  the  follow- 
ing language:  '^ Although  no  amendments  be  served  within 
the  prescribed  time,  there  is  nothing  to  prevent  him  from 
availing  himself  of  the  assistance  of  any  amendments  that 
may  be  handed  to  him  before  the  settlement,  and  he  might 
delay  the  settlement  for  a  reasonable  time  in  order  to  gain 
such  assistance." 

The  author  was  discussing  the  power  of  the  court  to  settle 
the  statement  under  the  California  statute,  the  provisions  of 
which  are  very  materially  different  from  those  of  our  statute. 
The  California  statute  expressly  provides  that ''  if  no  amend- 
ments are  served  within  the  time  designated,  *  *  *  the 
proposed  statement  *  *  *  may  be  presented  to  the  judge 
or  referee  for  settlement  without  notice  to  the  adverse  party." 
No  such  provision  is  contained  in  our  statute,  and  no  such 
power  is  conferred.  It  is  expressly  provided  that  at  any 
time  after  the  filing  and  service  of  the  proposed  statement, 
and  the  filing  and  service  of  the  proposed  amendments,  when 
filed  within  the  time  limited  by  the  statute,  or  by  order  of 
court,  or  by  stipulation,  the  judge  or  referee  upon  notice  may 
settle  the  same.    If  the  court  under  these  provisions  has  the 
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authority  to  consider  and  settle  the  statements  upon  pro- 
posed amendments,  when  the  same  have  not  been  filed  within 
the  time  required,  then  it  was  useless  to  incorporate  into  the 
statute  the  various  limitations,  and  that  such  was  not  the 
legislative  intent  is  clearly  apparent  from  the  subsequent  pro- 
visions of  the  same  act  providing  for  the  manner  of  authen- 
tication by  the  certificate  of  the  parties  when  it  has  been 
agreed  to,  by  the  certificate  of  the  judge  when  settled  by  him, 
and  by  the  certificate  of  the  clerk  when  no  amendments  to 
the  statement  have  been  filed  within  the  time  required. 

It  is  also  clearly  apparent  from  these  provisions  that  only 
three  methods  were  intended  by  which  such  statement  should 
become  a  part  of  the  record.  First,  by  settlement  when  the 
proposed  statement  and  amendments  are  filed  and  served 
within  the  times  limited,  or  extensions  thereon  provided  for; 
second,  when  the  statement  has  been  agreed  to  by  the  parties; 
and,  third,  by  failure  of  the  prevailing  party  to  file  amend- 
ments thereto  within  the  time  limited,  or  within  the  exten- 
sions thereof,  where  the  proposed  statement  has  been  properly 
filed.  When  the  amendments  are  not  filed  within'  the  time 
required,  there  is  nothing  for  the  judge  to  settle,  and  the 
proposed  statement  becomes  by  operation  of  law  a  part  of 
the  record,  and  the  certificate  of  the  clerk  is  a  sufficient 
authentication  of  the  same. 

The  contention  on  the  part  of  the  relator  that  the  clerk, 
under  a  different  view  of  the  statute,  is  required  to  act  judi- 
cially in  making  his  certificate,  is  without  merit.  It  would 
be  just  as  reasonable  to  contend  that  the  act  of  the  clerk  in 
entering  a  judgment  by  default  under  the  statute  is  judicial, 
as  to  say  that  the  certificate  of  the  clerk  under  this  statute 
involves  the  exercise  of  judicial  functions. 

It  is  further  contended  by  the  relator  that  the  fact  that  the 
bank  gave  notice  declining  to  allow  the  amendments  oper- 
ated as  a  waiver  of  the  objection  that  the  same  were  not 
filed  in  time.  It  is  not  necessary  to  discuss  the  proposition 
that  such  right  might  be  waived,  but  we  are  of  the  opinion 
that  the  facts  shown  do  not  make  such  a  case  as  would  jus- 
tify the  court  in  so  holding.  It  appears  that  the  bank  took 
such  steps  as  it  was  authorized  by  law  to  make  its  proposed 
statement  a  part  of  the  record,  and  that  the  objection  to  the 
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proposed  amendments,  for  the  reason  that  the  same  were  not 
filed  within  the  time  required,  was  made  at  the  first  oppor- 
tunity. It  can  hardly  be  said  that  making  an  objection  to 
the  allowance  of  the  proposed  amendments,  in  the  manner 
and  at  the  time  required  by  statute,  would  operate  as  a 
waiver  of  a  right  to  make  further  objections  to  the  amend- 
ments, which  could  only  be  made  at  a  subsequent  time  and 
which  were  made  at  the  first  opportunity. 

The  bank,  as  shown  by  the  record,  used  due  diligence  in 
its  attempt  to  preserve  all  its  rights.  If  the  statute  had 
required  the  bank  to  make  the  objection  to  the  proposed 
amendments,  that  the  same  had  not  been  filed  within  the 
time  required,  in  other  manner  and  at  other  times  than  it 
was  made,  and  had  failed  in  that  respect,  then  there  would 
be  merit  in  relator's  contention.  The  authorities  cited  by 
the  relator  hold  that  it  is  a  well  settled  rule  that,  if  a  party 
appears  and  argues  a  motion  upon  its  merits  without  insist- 
ing upon  objections  to  the  moving  papers,  he  thereby  waives 
such  objection.     (Hayne  on  New  Trial  and  Appeal,  sec.  145.) 

The  other  authorities  cited  by  the  relator  in  support  of 
this  contention  are  to  the  same  effect,  and  we  are  unable 
after  diligent  search  to  find  any  authority  that  holds  to  the 
contrary. 

For  these  reasons  the  writ  will  be  denied. 
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[No.  1612.] 

THE  STATE  OF  NEVADA,  Rbspondent,  v.  THE  ALTA 
SILVER  MINING  COMPANY,  a  Corporation,  Appel- 
lant. 

Practicb— Appxal— Dndebtakinq.  An  undertaking  on  appeal  is  not 
executed  until  it  is  delivered  to  the  clerk  for  filing. 

Idem— Dhdbbtakiko  on  Appeal— Time  of  Filing— Presumption.  Where 
the  record  shows  that  the  notice  of  appeal  was  filed,  and  afterwards, 
on  the  same  day,  the  undertaking  on  appeal  was  filed,  in  the  absence 
of  any  showing  to  the  contrary,  it  will  be  presumed  that  it  was  prop- 
erly filed  after  the  filing  and  service  of  the  notice  of  appeal,  or  con- 
temporaneously therewith. 

Idem— Qualification  of  Substibs.  Under  section  341  of  the  civil  practice 
act,  it  is  not  necessary  that  the  residence  or  occupation  of  sureties 
be  given  in  an  undertaking  on  appeal. 

Statutes— Disincobpobated  and  Unincobpobatbd  Towns — Fibe  Depart- 
ment Fund.  Stats.  1864-5,  p.  328,  being  "An  act  to  create  a  fire 
department  fund,"  providing  for  a  levy  upon  the  assessed  value  of 
property  within  unincorporated  towns,  for  the  benefit  of  the  fire 
departments  in  such  towns,  applies  to  towns  which  were  incor- 
porated at  the  time  of  the  passage  of  the  act,  but  which  have  since 
become  unincorporated,  as  soon  as  they  become  so. 

Taxation— Verdict— Insufficiency  of  Evidence- New  Trial.  Where 
the  only  competent  witnesses  as  to  the  value  of  certain  property 
testify  that  it  is  worth  less  than  the  valuation  fixed  by  the  verdict 
of  the  jury,  a  new  trial  should  be  granted. 

Idem— Penalties  and  Costs — Tendeb.  If  a  tender,  duly  made,  of  a  part 
of  the  taxes  levied  on  property,  is  sufiicient  to  pay  what  should 
have  been  legally  assessed  against  the  property,  it  will  save  any 
penalties  and  costs  attaching ;  but,  if  not  sufficient,  it  will  not  pre- 
vent penalties  and  costs  attaching  upon  the  entire  amount  of  the 
taxes. 

Appeal  from  the  District  Court  of  the  State  of  Nevada, 
Storey  county;  C.  E,  Mack,  District  Judge: 

Action  by  the  State  of  Nevada  against  the  Alta  Silver 
Mining  Company  to  recover  taxes.  Judgment  for  plaintiff. 
Defendant  appeals.     Reversed. 

The  facts  sufficiently  appear  in  the  opinion. 

W.  E.  F.  Deal,  for  Appellant: 

I.  The  judgment  is  against  law.  It  includes  the  taxes  at 
the  rate  of  twenty  cents  upon  each  one  hundred  dollars  in 
value  of  the  company's  property  situated  in  Gold  Hill.  This 
levy  was  absolutely  null  and  void,  for  the  reason  that  the 
board  of  county  commissioners  had  no  power  to  levy  any 
tax  whatever,  in  excess  of  the  amount   authorized  by  the 
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legislature,  and  the  limit  was  fixed  by  the  act  entitled  "An 
act  to  amend  an  act  providing  for  the  government  of  the 
towns  and  cities  of  this  state,  approved  February  25,  1889." 
(Stats.  1889,  p.  43.)  This  act,  as  amended,  gave  the  board 
the  power:  "Third — To  levy  a  tax  not  to  exceed  one  and 
one-half  per  cent  per  annum  upon  the  assessed  value  of  all 
real  and  personal  property  (including  proceeds  of  mines) 
situated  in  said  town  or  city,  made  taxable  by  law  for  state 
and  county  purposes.  *  *  *  Sixth — To  provide  for  the 
prevention  and  extinguishment  of  fires,  and  organize,  regu- 
late, establish  and  disband  fire  companies  or  fire  depart- 
ments in  said  city  or  town,  and  to  provide  for  the  payment 
thereof  and  appointment  and  payment  of  officers  thereto." 

II.  The  Town  of  Gold  Hill  was  incorporated  by  an  act  of 
the  legislature  of  December  17, 1862  (see  Statutes  of  the  Ter- 
ritory of  Nevada,  1862,  p.  24),  and  it  remained  a  corporation 
under  that  and  other  acts  of  the  legislature,  until  disincor- 
porated under  the  act  of  1881.  Power  to  levy  this  additional 
tax  was  claimed  in  the  lower  court  and  in  the  case  of  State  v. 
V.  T.  R.  Co.,  appealed  to  this  court,  under  an  act  of  the  legis- 
lature entitled  "An  act  to  create  a  fire  department  fund, 
approved  March  9, 1865"  (Gen.  Laws,  sees.  2070  to  2077),  of 
which  the  first  section  was  amended  in  1881  (Stats.  1881, 
p.  110),  and  the  act  to  provide  policemen  in  incorporated 
cities,  towns  and  villages,  approved  March  11,  1865,  page 
396.     (General  Laws,  sees.  2041  to  2051.) 

in.  The  argument  was  that  these  acts  authorized  a  spe- 
cial tax  for  municipal  purposes.  The  fallacy  of  such  an 
argument  is  shown  by  the  fact  that  neither  of  the  acts  of 
1865  had  any  reference  or  applicability  to  the  town  of  Gold 
Hill.  The  original  acts  had  nothing  to  do  with  the  govern- 
ment of  that  town,  as  it  was  incorporated  under  a  special 
act  of  the  legislature  complete  in  itself  at  the  time  the  orig- 
inal acts  were  approved,  and  it  had  been  so  incorporated  for 
three  years  before,  and  remained  so  for  sixteen  years  after- 
wards, when  it  was  disincorporated,  and  a  complete  act  for 
the  management  of  its  affairs  adopted,  which  contains  all 
the  powers  the  board  of  county  commissioners  have  for  the 
purposes  of  taxation  for  its  support.  (Cooley  on  Taxation, 
2a  ed.,  p.  276.) 
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IV.  The  amendment  to  the  act  approved  in  1881  could 
not  apply  to  the  Town  of  Gold  Hill,  as  the  original  act  did 
not.  These  acts  of  1865  were  designed  for  the  government 
of  such  unincorporated  towns  as  existed  at  the  time  of  their 
approval^  in  1865,  and  not  to  towns  and  cities  which  had 
municipal  governments  with  full  powers  under  special  incor- 
poration acts  of  the  legislature. 

V.  The  judgment  is  against  law  as  to  the  penalties  of  ten 
per  cent  and  twenty-five  per  cent  for  non-payment  of  the 
taxes  when  due.  Laws  imposing  penalties  for  the  non-pay- 
ment of  taxes  must  be  strictly  construed.  (  U.  S.  v.  Morris, 
14  Peters,  475;  Schooner  Nymph,  1  Sumner,  516-518;  Cooley 
on  Taxation,  p.  359.) 

VI.  The  whole  tax  must  be  legal  to  authorize  the  imposi- 
tion of  penalties.  ( Worthen  v.  Badgett,  32  Ark.  532;  State  v. 
St.  Louis  R.  Co.,  71  Mo.  88;  Lake  Shore  R.  Co.  v.  People,  40 
Mich.  93;  Pike  v.  Cummings,  36  Ohio  St.  24;  State  ex  rd, 
Pettis  Co.  V.  Union  Trust  Co.,  68  Mo.  463;  State  v.  Certain 
Lands  in  the  County  of  Redwood,  40  Minn.  524;  42  N.  \V.473.) 

VII.  Penalties  only  attach  upon  the  failure  of  the  tax- 
payer to  perform  his  legal  duty  to  pay,  the  extent  of  which 
is  not  and  cannot  be  ascertained  until  the  correct  amount  of 
the  taxes  has  been  determined,  which  can  only  be  done  by 
deducting  the  illegal  tax.  It  requires  the  judgment  of  a 
court  of  competent  jurisdiction  to  do  this,  and,  until  it  is 
done,  no  legal  obligation  to  pay  arises,  and,  until  it  does 
arise,  there  can  be  no  default,  and,  until  there  is  a  default, 
no  penalties  can  be  legally  imposed. 

VIII.  The  evidence  was  insufficient  to  justify  the  verdict 
of  the  jury.  There  were  but  two  competent  witnesses  who 
testified  in  the  case  as  to  the  value  of  the  property — E.  D. 
Boyle  and  A.  J.  McCone.  Mr.  Boyle  was  superintendent  of 
the  company,  and  had  been  for  about  twenty-two  years,  and 
had  charge  of  the  erection  of  all  the  property  in  question. 
He  testified  that  the  property  described  in  the  complaint  as 
mining  works  and  machinery,  including  the  mill,  was  about 
$15,000,  the  mining  works  being  worth  $10,000  and  the  mill 
$5,000,  and  that  the  mining  claim  and  all  the  property  was 
not  worth  more  than  $15,600,  or  $15,800,  and  that  there  was 
no  ore  in  the  mine,  nor  any  reasonable  prospect  of  finding 
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any.  A.  J.  McCone  testified  that  he  was  familiar  with  the 
property  in  question;  that  he  designed  the  mill  which  was 
built  from  his  drawings;  that  $4,000  was  a  heavy  valuation 
to  place  upon  the  mill,  and  that  the  hoisting  works  were 
worth  $12,500;  that  there  was  no  market  for  such  property, 
and  that,  if  bought  to  sell  again,  was  worth  $5,000,  and  after 
making  necessary  repairs,  it  would  be  possible  to  get  from 
$10,000  to  $12,000  for  the  machinery.  He  also  testified 
that  the  company  spent  millions  of  dollars  in  prospect- 
ing the  mine  and  could  find  no  ore.  It  would  seem  hardly 
possible  to  find  two  men  who  were  more  familiar  with  the 
matters  they  testified  about  than  these  witnesses.  The  high- 
est value  placed  upon  the  property  by  either  of  these  wit- 
nesses was  $16,500,  and  no  other  witness  testified  in  the 
case  as  to  its  value,  yet  the  jury  brought  in  a  verdict  placing 
a  valuation  of  $24,000  upon  it,  and  the  district  court  refused 
to  grant  a  new  trial  upon  this  record. 

Geo.  N,  Noel,  District  Attorney,  and  F,  M.  Huffaker,  for 
Respondent: 

I.  There  is  no  authority  vested  in  any  person  or  tribunal 
to  accept  a  tender  of  a  part  of  the  amount  due  for  taxes 
until  the  act  of  1891  has  been  conformed  to  in  every  respect, 
and  should  the  tax  collector  of  Storey  county  have  accepted 
the  amount  tendered  by  appellant,  he  would  have  been 
exceeding  his  power  and  authority,  thereby  subjecting  him- 
self to  a  liability  unwarranted  by  law  or  precedent.  {State 
V.  Carson  City  Savings  Bank,  17  Nev.  146.) 

II.  Answering  appellant's  assignment  of  error  regarding 
the  levying  of  a  tax  of  thirty  cents  for  fire  purposes  in  Vir- 
ginia and  Gold  Hill,  we  have  to  say  that  said  tax  was  and 
is  expressly  authorized  by  the  law  of  this  state.  Virginia 
City  and  Gold  Hill  were  incorporated  municipalities  Febru- 
ary 26,  1881,  when  they  were  disincorporated,  and  became 
unincorporated  towns.  (Stats.  1881,  pp.  26,  79.)  On  the 
same  day  (page  69  of  said  Stats.)  the  legislature  gave  the 
commissioners  authority  to  organize  a  fire  department  and 
pay  for  the  same.  In  section  2  of  this  last  act,  the  $1  50 
authorized  to  be  levied  by  subdivision  3  of  section  1  of  said 
act,  were  for  general  city  and  town  purposes,  and  as  doubt- 
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leas  Ibe  U^irialmin  had  some  doubts  as  to  whether  this  gen- 
eral authority  would  warrant  the  commissioners  in  levying 
any  special  tax,  to  remedy  this,  on  the  1st  day  of  March, 
1881  (Stats.  1881,  p.  110),  an  act  entitled  "An  act  to  amend 
an  act  to  create  a  fire  department  fund,"  approved  March  9, 
1865,  was  approved  which  reads  as  follows:  "Section  1.  The 
county  commissioners  of  the  various  counties  of  the  State  of 
Nevada  are  hereby  empowered  to  levy  and  collect  a  tax  of 
not  exceeding  one-half  of  one  per  cent  upon  the  assessed 
value  of  property  within  any  unincorporated  town  for  the 
benefit  of  the  fire  department  in  such  town."  There  can  be 
no  question  that  the  legislature  can  authorize  a  special  tax 
for  municipal  purposes,  and  such  was  the  purpose  of  this 
act,  and  such  taxes  have  no  reference  to  taxes  for  general 
purposes,  and,  therefore,  this  additional  tax  of  thirty  cents 
is  valid,  and  there  was  no  error,  in  striking  out  the  defense 
pleaded  thereto. 

By  the  Court,  Bonnifield,  J.: 

Action  to  recover  taxes  due  for  the  year  1896,  amounting 
to  $1,242,  and  penalties  and  costs. 

The  property  described,  about  which  there  is  contention  as 
to  value,  consists  of  a  certain  quartz  mill  and  certain  hoist-r 
ing  works  belonging  to  the  Alta  Silver  Mining  Company,  situ- 
ated in  the  Town  of  Gold  Hill,  Storey  county.  The  assessor 
placed  the  value  of  the  mill  at  $10,100  and  the  hoisting 
works  at  $20,000.  The  company,  in  the  statement  to  the 
assessor,  put  the  value  of  the  one  at  $5,000  and  of  the  other 
at  $10,000.  The  board  of  equalization  reduced  the  assessor's 
valuation  of  the  quartz  mill  to  $6^000,  and  of  the  hoisting 
works  to  $18,000.  By  the  answer  it  is  alleged  that  said 
assessment  of  $24,000,  as  equalized  by  said  board,  is  in  excess 
of  the  true  cash  value  of  said  property,  and  that  the  true 
cash  value  thereof  is  the  sum  of  $15,000. 

The  jury  found  the  value  of  the  property  to  be  $24,000. 
Judgment  was  given  for  said  sum  of  $1,242,  with  the  penal- 
ties and  costs.  This  appeal  is  taken  from  the  judgment  and 
from  the  order  of  the  court  below  denying  appellant's  motion 
for  new  trial. 

Counsel  for  respondent  moved  for  an  order  of  this  court 
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dismissing  the  appeal  on  the  ground  of  the  insufficiency  of 
the  undertaking:  First:  "In  this,  that  said  undertaking 
was  executed  before  the  notice  of  appeal  therein  had  been 
filed  or  served."  Second:  "  In  this,  that  the  residence  or 
occupation  of  the  sureties  named  and  executing  said  under- 
taking are  not  set  forth  therein." 

The  record  shows  that  the  notice  of  appeal  was  filed  on  the 
21st  day  of  September,  1897,  and  afterwards,  on  the  same 
day,  it  was  duly  served.  It  also  shows  that  the  undertaking 
was  filed  on  the  same  day,  and  in  the  absence  of  any  show- 
ing to  the  contrary  it  will  be  presumed  that  it  was  properly 
filed,  that  is,  that  it  was  filed  after  the  filing  and  service  of 
the  notice  or  cotemporaneously  therewith.  The  undertaking 
being  signed  by  the  sureties  and  their  affidavits  thereto  being 
taken  on  the  20th  day  of  September,  it  is  claimed  that  it  was 
executed  before  the  filing  and  service  of  the  notice  of  appeal, 
but  the  undertaking  was  not  executed  till  it  was  delivered  to 
the  clerk  for  filing. 

Section  342  of  the  civil  practice  act  is  cited  by  counsel  in 
support  of  their  contention  that  the  undertaking  is  insuf- 
ficient because  the  residence  and  occupation  of  the  sureties 
are  not  set  forth  therein.  That  section  has  reference  to  an 
undertaking  given  to  stay  execution.  Whether  it  is  suf- 
ficient for  that  purpose  or  not,  is  not  a  matter  for  inquiry 
before  this  court.  It  is  sufficient  under  section  341  to  perfect 
the  appeal.  That  section  does  not  require  the  residence  nor 
the  occupation  of  the  sureties  to  be  set  forth  in  the  under- 
taking or  otherwise.  {State  of  Nevada  v.  California  M.  Co,, 
13  Nev.  203.)     The  motion  is  denied. 

TJie  Levy:  It  appears  that  the  board  of  county  commis- 
sioners of  said  county  for  the  fiscal  year  1896  levied,  among 
other  taxes,  upon  all  the  property  within  the  limits  of  said 
town,  an  ad  valorem  tax  of  |1  40  upon  each  one  hundred 
dollars  value  of  said  property  for  the  purposes  of  said  town, 
and  likewise  a  tax  of  twenty  cents  for  the  purpose  of  the 
fire  department  of  said  town. 

The  question  as  to  the  authority  of  the  board  to  levy  said 
twenty-cent  tax  is  presented  by  the  record  for  the  determi- 
nation of  this  court. 

It  is  claimed  that  the  authority  to  levy  this  tax  of  twenty 
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cents  is  given  by  "An  act  to  create  a  fire  department  fund" 
(Stats.  1862,  328),  and  amendments  thereto,  (Stats.  1881, 
110),  of  which  act  section  1  provides:  "The  county  com- 
missioners of  the  various  counties  of  the  State  of  Nevada 
are  hereby  empowered  to  levy  and  collect  a  tax  of  not  exceed- 
ing one-half  of  one  per  cent,  upon  the  assessed  value  of  prop- 
erty within  an  unincorporated  town  for  the  benefit  of  the 
fire  department  in  such  town." 

Counsel  for  appellant  contends  that  the  said  act  of  1865 
did  not  apply  to  Gold  Hill,  because  at  the  time  it  was  an 
incorporated  town,  and  hence  that  the  amendment  of  1881 
does  not  apply  because  the  original  act  did  not  and  does  not 
so  apply.  The  amendment  of  1881  simply  raised  the  limit 
of  the  levy  from  one-quarter  of  one  per  cent  to  one-hs^lf  of 
one  per  cent. 

It  is  true  that  the  act  of  1865,  at  the  time  it  was  passed, 
did  not  apply  to  Gold  Hill,  because  that  town  was  then  an 
incorporated  town. 

The  act  applied  to  a  class  of  towns,  to  wit:  unincorporated 
towns.  Gold  Hill  was  disincorporated  in  1881  by  special  act 
of  the  legislature,  and  thereupon  became  an  unincorporated 
town.  When  it  became  of  that  class  the  act  of  1865  became 
applicable  to  it,  the  same  as  it  became  applicable  to  all  towns 
of  that  class  which  have  sprung  up  since  the  passage  of  that 
act  and  not  incorporated.  We  are  of  opinion  that  said  levy 
was  legally  authorized. 

The  Evidence:  The  insufficiency  of  the  evidence  to  justify 
the  verdict  of  the  jury  is  one  of  the  grounds  on  which  the 
motion  for  new  trial  was  made.  E.  D.  Boyle  and  A.  J. 
McCone  were  the  only  witnesses  examined  who  gave  an 
intelligent  opinion  as  to  the  value  of  the  property  in  ques- 
tion. These  witnesses  showed  themselves  to  be  thoroughly 
familiar  with  the  property  and  competent  in  every  respect 
to  testify  to  its  value.  The  highest  value  in  1896  either  of 
them  placed  the  property  at  was  $16,500.  We  find  no  evi- 
dence in  the  record  to  justify  a  higher  valuation,  and  there- 
fore hold  that  the  evidence  does  not  justify  said  verdict. 

Penalties — Tender:  The  defendants  tendered  to  the  tax 
collector  the  sum  of  $779  50  in  full  payment  of  all  the  taxes 
for  the  year  1896,  claiming  that  the  same  was  in  excess  of 
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the  true  amount  due  of  legal  taxes  assessed  upon  the  true 
cash  value  of  defendant's  property.  The  tender  was  set  up 
in  the  answer.  To  this  part  of  the  answer  the  plaintiff 
demurred  and  moved  the  court  to  strike  it  out.  The 
demurrer  was  sustained  and  the  motion  granted.  Defend- 
ants excepted,  and  assigned  the  action  of  the  court  as  error. 
In  support  of  the  action  of  the  court  the  case  of  State  v.  Car- 
son Savings  Bank,  17  Nev.  146,  is  cited.  In  that  case  the 
amount  of  the  tax  assessed  against  the  bank  was  $1,349  58. 
The  bank  tendered  $669  50  in  full  payment,  claiming  the 
same  to  be  all  that  was  legally  due.  The  question  in  that 
case  was  whether  certain  bank  deposits  were  assessable  to 
the  bank.  The  bank  claimed  that  they  were  not,  and  ten- 
dered the  whole  tax,  except  the  amount  assessed  on  said 
deposits.  This  court  held  that  said  deposits  were  properly 
assessed  to  the  bank.  The  bank  claimed  it  was  not  liable 
for  the  thirty-five  per  centum  penalties  on  the  amount  it  had 
tendered.  The  court  said :  "  The  facts  are  these :  There  were 
due  one  thousand  three  hundred  and  forty-nine  dollars  and 
fifty  cents.  Defendant  tendered  six  hundred  and  sixty-nine 
dollars  and  fifty  cents  in  full  payment  and  satisfaction.  The 
tender  was  made  on  condition  that  it  should  be  received  in 
full  satisfaction.  Certainly  the  county  treasurer  had  no 
authority  to  receive  the  money  with  that  condition  attached. 
If  defendant's  theory  of  the  law  had  been  found  correct,  the 
tender  would  have  been  sufficient.  But  the  law  being  other- 
wise, the  tender  of  a  part,  made  on  condition  that  it  be 
received  for  the  whole,  does  not  relieve  defendant  from  the 
payment  of  the  entire  penalties." 

The  court  recognized  the  right  of  a  taxpayer  who  may  be 
sued  for  a  tax  to  contest  the  same  on  any  legal  ground,  and 
to  tender  the  amount  he  may  deem  to  be  legal  and  proper, 
and  if  he  shall  prevail  in  his  contention  and  the  court  shall 
find  that  he  has  tendered  the  full  amount  properly  assess- 
able against  him,  he  shall  not  be  subject  to  penalties.  In 
this  view  we  fully  concur. 

The  judgment  and  order  from  which  the  appeal  is  taken 
are  reversed. 

The  trial  court  upon  a  new  trial  will  ascertain  the  amount 
of  taxes  due,  based  on  the  true  cash  value  of  the  property  as 
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then  found,  and  will  determine  whether  the  amount  of  said 
tender  equals  or  exceeds  the  amount  of  the  taxes  so  found; 
if  so,  enter  judgment  for  the  taxes  without  any  penalty  or 
costs;  if  not,  enter  judgment  for  the  taxes  and  also  for  the 
statutory  penalties  and  costs. 


[No.  1626.] 

Ex  Parte  WILLIAM  M.  WEBB. 

Criminal  Law— Common-Law  Ceimbs— Fobciblb  Entry.  Forcible  entry 
is  a  misdemeanor,  under  Gen.  Stats.  4697  (Crimes  and  Punishments 
Act,  161),  providing  that "  offenses  recognized  by  the  common  law, 
and  not  herein  enumerated,  shall  be  punished,"  etc. 

Idem— MisDKMBANOB— Charagtbr  of  Punishmbnt.  Under  said  section 
(Gen.  Stats.  4697),  providing  that  one  guilty  of  a  misdemeanor  not 
enumerated  by  statute  shall  be  punished  by  imprisonment,  a  court 
cannot  require  a  defendant  guilty  of  forcible  entry  to  give  bonds 
to  keep  the  peace,  and  in  default  thereof  to  adjudge  that  he  be 
imprisoned. 

Idem— pRBRBQuisiTBs  OF  Valid  Conviction— Habeas  Corpus.  There  are 
three  essential  elements  necessary  to  render  conviction  valid.  These 
are  that  the  court  must  have  jurisdiction  over  the  subject  matter, 
the  person  of  the  defendant,  and  authority  to  render  the  particular 
judgment.  If  either  of  these  elements  is  lacking,  the  judgment  is 
fatally  defective,  and  the  prisoner  held  under  such  judgment  may 
be  released  on  Jiabecu  corpus. 

Application  of  William  M.  Webb  for  a  writ  of  habeas 
corpus.     Allowed. 

The  facts  appear  in  the  opinion. 

2>,  S,  Truman^  for  Petitioner: 

I.  It  is  not  necessary  to  go  into  the  ancient  history  of 
forcible  entry  and  unlawful  detainer.  SuflScient  to  say  that 
under  the  common  law  it  was  a  criminal  action  or  proceed- 
ing for  the  preservation  of  the  peace  and  quiet  of  a  com- 
munity, so  that  a  person  should  not  enter  into  lands  by 
force  or  a  strong  hand,  or  by  intimidation,  even  though  the 
lands  were  his  own.  In  some  of  the  states  the  criminal 
action  still  survives,  and  in  this  case  counsel  who  repre- 
sented the  state  based  the  right  of  action  upon  the  statutes 
of  this  state.  (Gen.  Stats.  3021, 4697.)  This  would  undoubt- 
edly be  the  true  condition  of  the  law  had  not  our  legislature 
acted  on  the  subject  and  passed  a  law  fully  covering  the 
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matter  and  prescribing  a  rule  of  action  in  such  cases.  (Gen. 
State.  3746,  et  seq.) 

II.  The  jurisdiction  under  the  law  of  the  Territory  of 
Nevada  was  undoubtedly  vested  in  the  justice  courts  to  hear, 
try  and  determine  forcible  entry  or  unlawful  detainer,  and, 
if  a  person  was  found  guilty  upon  the  trial,  to  impose  a  fine 
of  $100.  (Stats.  1861,  p.  422-423,  sec.  648).  This  act  there 
covered  the  ground  occupied  by  the  common  law  on  the  sub- 
ject)  and  the  legislature  having  acted  on  the  subject,  its 
action  superseded  the  common-law  remedy,  and  made  the 
matter  wholly  dependent  upon  the  act  itself  both  as  to  the 
proceedings,  form  and  method  of  obtaining  the  remedy,  and 
to  which  one  must  necessarily  look  for  redress  of  any  griev- 
ance by  reason  of  the  act  of  another  in  forcible  entry  into 
or  unlawfully  detaining  the  lands  in  which  he  was  in  the 
actual,  peaceable  possession  at  the  time  of  such  entry  or 
detainer. 

in.  When  the  constitutional  convention  to  frame  a  con- 
stitution for  the  State  of  Nevada  was  held,  the  question  was 
fully  considered  if  such  jurisdiction  should  be  allowed  to 
remain  in  the  justice  courts,  and  it  was  then  determined 
that  the  justice  courts  dhould  not  have  jurisdiction,  but  that 
the  district  courts  should  be  authorized  to  try  this  character 
of  actions.  After  the  adoption  of  the  constitution  the  legis- 
lature, in  1865,  passed  the  act  which  now  stands  upon  the 
statute  books  of  the  state.  (Const.  Debates,  p.  701;  Owens 
V-  Doty,  27  Cal.  502-505;  Gen.  Stats.  3746,  et  seq.) 

IV-  After  jurisdiction  was  conferred  upon  the  district 
courts  the  matter  came  up  before  this  court,  and  in  render- 
ing the  decision  the  court  says  (1  Nev.  442):  ''So  far  as 
this  law  partakes  of  a  criminal  character,  no  doubt  its  oper- 
ation is  suspended  and  annulled  by  the  repeal.  No  fine 
could  be  iniposed  by  a  court  in  a  case  which  was  commenced 
under  the  old  law  and  tried  after  its  repeal."  It  was  the 
intention  of  the  legislature,  by  the  enactment  of  the  act  of 
1865,  to  make  the  proceedings  in  forcible  entry  a  subject  of 
legislative  action  to  lay  down  the  method  of  procedure  to 
the  exclusion  of  the  common  law,  or  any  other.  {Hemstreet 
V.  Wasmm,  49  Cal.  273.) 
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James  R.  Judge,  Attorney-General,  for  Respondent: 

I.  Section  3021,  General  Statutes  of  Nevada,  provides: 
"The  common  law  of  England,  so  far  as  it  is  not  repugnant 
to,  or  in  conflict  with  the  constitution  and  laws  of  the  United 
States,  or  the  constitution  and  laws  of  this  state,  shall  be  the 
rule  of  decision  in  all  courts  of  this  state."  Again,  in  sec- 
tion 4697,  it  is  said:  "All  offenses  recognized  by  the  common 
law  as  crimes  and  not  herein  enumerated  shall  be  punished 
in  cases  of  felony,  ♦  ♦  ♦  and  in  cases  of  misdemeanor 
by  imprisonment  in  the  county  jail  for  a  term  not  exceeding 
six  months  or  less  than  one,  or  by  a  fine  not  exceeding  five 
hundred  dollars,  or  by  both  such  fine  and  imprisonment." 
"  Forcible  entry  "  is  recognized  by  the  common  law  as  a  mis- 
demeanor, and  is  punishable  as  such. 

II.  The  offense  with  which  petitioner  stands  charged  was 
one  over  which  the  justice  court  of  Union  township,  Hum- 
boldt county,  had  jurisdiction,  as  clearly  appears  from  the 
sections  of  the  General  Statutes  above  quoted,  and  having 
jurisdiction,  this  court  will  not  in  a  proceeding  of  this  char- 
acter look  beyond  the  judgment  in  the  record  which  is  regular 
upon  its  face.  {Ex  parte  Winston,  9  Nev.  71;  Ex  parte  Tweed 
V.  Liscomh,  60  N.  Y.  559;  Ex  parte  Siehald,  100  U.  S.  371.) 

By  the  Court,  Bonnifield,  J.: 

The  petitioner  applied  to  this  court  for  a  writ  of  habeas 
corpus,  which  was  granted.  It  appears  that  he  is  held  in 
custody  by  the  sheriff  of  Humboldt  county,  by  virtue  of  a 
commitment,  issued  from  a  justice's  court,  based  on  a  judg- 
ment of  that  court,  which  in  effect  requires  the  petitioner  to 
enter  into  bond  to  keep  the  peace,  etc.,  and,  in  case  of  failure 
to  give  the  said  bond,  that  he  be  imprisoned  in  the  county 
jail  of  said  county  for  the  period  of  fifty  days. 

He  alleges  by  his  petition  that  the  illegality  of  his 
restraint  consists  of  this,  to  wit:  First — That  the  jurisdic- 
tion of  the  justice's  court  has  been  exceeded.  Second — That 
the  commitment  was  issued  in  a  case  not  allowed  by  law. 
Third — That  the  judgment  upon  which  the  commitment 
issued  is  not  authorized  by  any  provision  of  law. 

The  offense  charged  in  the  complaint  laid  before  the  jus- 
tice is  the  common-law  offense  of  forcible  entry.     Counsel 
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contends,  substantially,  that  forcible  entry  is  not  a  public 
offense  punishable  under  the  criminal  laws  of  the  state;  that 
a  statute  of  this  state  gives  the  aggrieved  party  a  civil  rem- 
edy, and  the  legislature  having  thus  acted  on  the  subject  of 
forcible  entry  and  detainer,  the  civil  action  has  superseded 
the  common-law  remedy,  and  that  no  such  crime  as  forcible 
entry  is  designated  by  the  criminal  laws  of  this  state,  nor 
any  other  punishment  permitted  nor  intended  except  such 
as  is  provided  in  the  act  of  1865  concerning  forcible  entries 
and  unlawful  detainers. 

We  cannot  agree  with  counsel  in  his  contention.  Section 
151  of  the  act  concerning  crimes  and  punishments  provides: 
"All  offenses  recognized  by  the  common  law,  and  not  herein 
enumerated,  shall  be  punished,  in  case  of  felonies,  by  impris- 
onment in  the  state  prison  for  a  term  not  less  than  one  year 
nor  more  than  five  years,  and  in  case  of  misdemeanors,  by 
imprisonment  in  the  county  jail  for  a  term  not  exceeding 
six  months  or  less  than  one,  or  by  fine  not  exceeding  five 
hundred  dollars,  or  by  both."    ♦     *    ♦ 

The  crime  of  forcible  entry  is  not  enumerated  in  said  act. 
But  it  is  a  misdemeanor  as  recognized  by  the  common  law. 
(2  Bish.  New  Grim.  Law,  sec.  492;  Harding^a  Case,  1  Green- 
leaf,  22;  4  Blackstone,  148.) 

"An  act  concerning  forcible  entries  and  detainers  has  not 
abolished  or  repealed  the  common  law  upon  this  subject." 
(Cruiser  v.  State,  18  New  Jersey,  206.) 

The  New  Jersey  act  is  substantially  the  same  as  ours. 

In  the  above  case  Cruiser  was  charged  as  by  the  common 
law  of  the  offense  of  forcible  entry  and  detainer,  there  being 
no  criminal  statute  in  that  state  for  punishing  such  offense. 

We  conclude  from  the  provisions  of  our  crimes  act,  above 
referred  to,  and  the  authorities  above  cited  among  others, 
that  the  offense  of  a  forcible  entry  is  punishable  as  a  mis- 
demeanor by  fine  or  imprisonment,  or  both,  as  provided  by 
said  section  151. 

But  we  are  of  opinion  that  the  judgment  given  in  this  case 
by  the  justice's  court  is  not  authorized  by  law.  Under  the 
charge  made  by  the  complaint  the  court  had  no  authority  to 
require  the  defendant  to  give  bonds  to  keep  the  peace,  nor  in 
default  thereof  to  adjudge  that  he  be  imprisoned.     The  com- 
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plaint  was  not  made  under  the  provisions  of  the  criminal 
procedure  for  the  prevention  of  public  offenses,  but  it  is  a 
complaint  alleging  the  commission  of  certain  unlawful  acts 
which,  under  the  common  law,  constitute  the  offense  of  forci- 
ble entry,  and  for  which  said  section  151  provides  the  punish- 
ment. 

There  are  three  essential  elements  necessary  to  render  con- 
victions valid.  These  are,  that  the  court  must  have  jurisdic- 
tion over  the  subject  matter,  the  person  of  the  defendant  and 
authority  to  render  the  particular  judgment.  If  either  of 
these  elements  is  lacking,  the  judgment  is  fatally  defective, 
and  the  prisoner  held  under  such  judgment  may  be  released 
on  habeas  corpus.  (Brown  on  Jurisdiction,  110,  and  cases 
cited;  Courts  on  Jurisdiction,  641,  and  citations.) 

The  justice's  court  did  not  have  the  authority  to  render  the 
judgment  given  in  this  case. 

The  petitioner  must  be  discharged  from  custody,  and  it  is 
so  ordered. 

[No.  1616.] 

WILLIAM  BURGESS,  Respondent,  v.  FRANK  HELM,  as 
Administrator  of  the  Estate  of  Mrs.  WILLIAM 
McDonald,  deceased,  appellant. 

Fbactios—Dbmurbbr— Ambiguous  Complaint.  A  complaint  which  is 
amblguoas  Id  respect  to  whether  the  cause  of  action  is  based  on  an 
express  or  implied  contract  shoald  be  attacked  on  the  seventh  stat- 
utory ground  for  demurrer  set  forth  in  Gten.  Stats.  3062  (Civil  Code, 
40),  providing  for  demurrer  to  a  complaint  that  it  is  ambiguous, 
unintelligible,  or  uncertain,  and  not  by  general  demurrer. 

Plbadino  and  Pboofs— Variation,  Whbn  Disrbgabdbd.  Where  an  action 
is  brought  for  the  price  of  services  fixed  by  an  express  contract,  and 
there  is  only  proof  as  upon  a  quantum  meruiU  the  variance  between 
the  pleading  and  the  proof  may  be  disregarded,  and  a  recovery  by 
plaintiff  sustained,  unless  the  defendant  was  misled  thereby  in  his 
defense. 

CoNTBACTS— Valub  OF  Sbbviobs— QUANTUM  Mbbuit.  Where  an  action  for 
services  is  brought  on  a  quantum  meruit^  and  a  specified  contract  is 
proved,  fixing  the  price  of  the  services,  the  stipulated  price  becomes 
the  quantum  meruit  in  the  case. 

PrACTICB— COMPBTBNCY  OF  WITNESS— OnB  PaRTY  TO  ACTION  OR  TRANS- 
ACTION Dbad.  Section  379  of  the  civil  practice  act  (Qen.  Stats.  3401) 
as  amended  (Stats.  1887,  p.  44),  providing  *<that  no  person  shall  be 
allowed  to  testify,  when  the  other  party  to  the  transaction  is  dead, 
or  when  the  opposite  party  to  the  action  or  person  for  whose 
immediate  benefit  the  action  or  proceeding  is  prosecuted  or  defended 
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is  the  representative  of  a  deceased  person  when  the  facts  to  be 
preyed  transpired  before  the  death  of  such  deceased  persons,"  does 
not  prohibit  witnesses,  who  are  not  parties  to  the  action,  and  have 
no  Interest  in  the  result  thereof,  from  testifying  concerning  conver- 
sations had  with  the.  deceased  person,  who  was  the  opposite  party 
to  the  transaction  in  controversy,  and  concerning  such  transaction. 

Appeal  from  the  District  Court  of  the  State  of  Nevada, 
Ormsby  county;  C,  E.  Mack,  District  Judge: 

Action  by  William  Burgess  against  Frank  Helm,  adminis- 
trator of  the  estate  of  Mrs.  William  McDonald,  deceased,  to 
recover  value  of  services.  From  a  judgment  for  the  plaintiff, 
and  from  an  order  denying  a  motion  for  a  new  trial,  defend- 
ant appeals.     Affirmed. 

The  facts  sufficiently  appear  in  the  opinion. 

A.  J.  McOowan  and  /,  Emmett  Wahhy  for  Appellant: 
I.  A  person  presenting  a  claim  to  an  administrator  of  an 
estate  for  allowance  is  bound  by  the  claim  as  he  presents  it. 
If  he  presents  it  founded  upon  an  express  contract,  and  it 
is  rejected,  his  cause  of  action  to  substantiate  it  must  be 
founded  upon  an  express  contract,  and  vice  versa.  He  must 
inform  the  administrator  upon  what  he  relies,  and  having 
done  so  as  in  this  case,  he  cannot,  unless  he  presents  his 
claim  over  again,  change  the  nature  of  the  cause  of  action 
which  would  necessarily  flow  from  its  rejection.  {Maughan 
V.  Brown's  Estate,  23  Atl.  583;  Roberts  v.  Levy,  31  Pac.  Rep. 
570;  Wilkes  v.  ComeliuSy  21  Or.  352;  Litchenberg  v.  Mc  Glynn, 
105  Cal.  45;  McGrath  v.  Carroll,  110  Cal.  79;  Hunt  v.  Ratt, 
108  Cal.  288.) 

n.  The  presentation  of  a  claim  to  an  administrator  is  a 
condition  precedent  to  the  bringing  of  an  action  against  him, 
if  the  same  is  rejected.  Nothing  can  be  added  to  it;  it  can- 
not be  altered  or  changed  in  the  least  degree.  The  complaint 
must  show  a  presentation  and  rejection  of  the  claim  on 
which  the  action  is  founded,  or  a  legal  reason  excusing  such 
presentation. 

in.    Respondent  never  presented  a  claim  founded  upon 

an  implied  contract,  and  now,  we  assert,  he  cannot  recover  in 

a  cause  of  action  which  does  not  follow  the  claim  as  it  was 

presented.     (  Wilkes  v.  Cornelius,  21  Or.  352.) 

IV.    The  complaint  does  not  state  facts  sufficient  to  con- 


Digitized  by 


Google 


244  Burgess  v.  Hblm.  [24th  Nev. 

Arfi^ment  for  Appellant. 


stitute  a  cause  of  action,  for  it  contains  a  statement  of  a 
cause  of  action  based  upon  an  implied  contract,  which  was 
never  presented  to  the  administrator,  and  the  exhibit  attached 
thereto,  and  sought  to  be  made  a  part  thereof,  shows  an 
entirely  different  statement  of  the  case  which  the  pleader 
thought  could  be  reconciled  with  the  allegations  in  the  com- 
plaint. 

V.  The  complaint  is  also  objectionable  on  the  ground  of 
inconsistency,  as  the  allegations  of  the  complaint  taken  sep- 
arately would  only  allow  the  introduction  of  evidence  tend- 
ing to  show  the  existence  of  an  implied  contract  between  the 
parties,  while  the  exhibit  standing  alone  would  only  admit 
evidence  tending  to  show  the  existence  of  an  express  con- 
tract. 

VI.  The  law  requires  that  claims  presented  against  the 
estates  of  deceased  persons  shall  contain  a  statement  of  the 
nature  of  the  claim  and  shall  be  supported  by  an  affidavit 
that  the  amount  is  justly  due  and  correct,  for  the  sole  pur- 
pose of  apprising  the  representative  what  the  nature  of  the 
claim  is.  If  it  were  that  a  person  could  change  the  cause  of 
action  stated  in  his  verified  claim,  when  he  brings  an  action 
against  an  estate,  the  primary  object  of  the  law  would  be 
violated. 

VII.  When  the  claim  was  rejected,  he  should  have  sued 
upon  a  cause  of  action,  which  was  predicated  upon  the  claim 
he  presented.  He  could  not  institute  a  cause  of  action  not 
founded  or  based  upon  the  claim  as  presented.  If  he  relied 
upon  an  implied  contract,  he  should  have  presented  a  claim 
founded  upon  such  a  state  of  facts.  And  he  could  have 
done  so,  even  after  the  rejection  of  his  first  claim,  by  accept- 
ing the  disapproval  of  the  administrator,  and  presenting,  in 
time,  his  second  claim  based  upon  an  implied  contract.  {In 
re  SuUenbergeVj  72  Cal.  549;  Dickey  v.  Dickey,  45  Pac.  Rep.  228.) 

VIII.  Witnesses  were  allowed  to  testify  over  appellant's 
objection  as  to  conversations  had  with  Mrs.  McDonald,  in 
her  lifetime,  by  them,  in  regard  to  the  wages  she  was  paying 
respondent.  We  maintain  such  testimony  was  not  admis- 
sible, as  it  relates  to  transactions  with  deceased  persons. 
(Stats.  1897,  p.  44;  Oage  v.  Phillips,  21  Nev.  150.) 

IX.  Our  statute,  as  amended  (Stats.  1897,  p.  44),  is  pecul- 
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iar  in  its  wording  and  meaning.  It  is  not  copied  after  any 
other  statute,  but  stands  out  separate  and  distinct  from  the 
statute  of  any  other  state.  It  says:  "No  person  shall  be 
allowed  to  testify  when  the  other  party  to  the  transaction  is 
dead."  No  person  means  any  person  in  this  case.  Our 
statute  does  not  say:  ''A  person  shall  be  incompetent  as  a 
witness  in  his  own  behalf  concerning  a  personal  transaction 
had  with  a  decedent."  It  declares  "that  no  person  shall 
testify  to  a  transaction  when  the  opposite  party  is  dead." 
Any  fact  communicated  to  a  person  by  a  party  who  has 
since  died,  under  our  statute,  we  claim,  is  not  admissible, 
because  the  person  who  is  alive  is  not  competent  as  a  wit- 
ness under  our  statute. 

X.  Again,  when  death  has  sealed  the  lips  of  one  party, 
it  is  not  justice  to  allow  another  one  to  testify  to  facts  which, 
if  the  deceased  were  alive,  he  could  contradict,  explain  or 
qualify.  Also,  any  statement  made  should  be  excluded,  for 
if  the  deceased  could  contradict,  explain  or  qualify  the  testi- 
mony, if  living,  it  comes  within  the  rule.  No  transaction 
with  or  statement  by  a  deceased  person  is  excepted,  but  all 
are  included,  as  the  statute  makes  no  distinction,  and  all 
statements  are  prohibited.     {Kroh  v.  Heina,  67  N.  W.  773.) 

Alfred  Chartz,  for  Respondent: 

I.  The  burden  of  defendant's  case  is  that  there  is  a  vari- 
ance between  the  claim,  as  presented  to  the  administrator,  and 
the  allegations  of  the  complaint.  Plaintiff  contends  that  the 
claim  as  presented  is  neither  expressed  nor  implied.  In  the 
claim  he  demands  wages  at  the  rate  of  $12  per  month.  He 
does  not  say  at  the  agreed  rate  of  $12  per  month,  and  he 
does  not  say  that  $12  a  month  is  a  reasonable  compensation 
for  his  services.  It  may  mean  either.  In  his  complaint  he 
says  that  his  labor  and  services  were  reasonably  worth  the 
Bum  of  $12  a  month.  Where  does  the  conflict  come  in?  He 
attached  a  copy  of  the  claim  as  presented,  and  as  presented 
he  makes  it  part  of  the  complaint,  and  asks  for  but  one  judg- 
ment, thus  blending  the  two  in  one.  There  is  nothing  in  the 
claim  as  presented  to  exclude  the  idea  that  the  services  were 
not  to  be  paid  for  according  to  their  reasonable  value,  and 
there  is  nothing  in  the  complaint,  which  makes  the  claim  as 
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presented  a  part  of  the  complaint,  to  exclude  the  idea  that 
there  was  not  a  special  contract.  If  the  complaint,  by  reason 
of  setting  up  two  causes  of  action  and  demanding  but  one 
relief,  was  ambiguous  and  uncertain,  the  remedy  was  by 
motion  to  elect.  But  appellant  simply  demurred,  and  when 
he  went  to  trial  without  objection  to  taking  testimony,  he 
waived  his  objection  to  the  complaint  on  his  demurrer.  The 
defendant  was  not  prejudiced  by  the  pleading.  True,  coun- 
sel claimed  such  prejudice,  and  when  asked  by  counsel  for 
plaintiff  for  proof  of  that  fact,  he  said  he  took  that  back. 
Counsel  for  defendant  thus  disclaimed  having  been  either 
misled  or  prejudiced  by  the  pleading,  and  the  case  was  tried 
upon  its  actual  merits.  {Lonkey  v.  Wells,  16  Nev.  271;  Gen. 
Stats.  3090, 3093;  Rice  on  Ev.  p.  666,  note  K,  et  seq.]  Whitmore 
V.  Shiverick,  3  Nev.  288;  James  v.  Goodenough,  7  Nev.  324;  3 
Starkie  on  Ev.  1525,  et  seq.]  Patterson  v.  Keystone  M.  Co.,  30 
Cal.  374;  Whitton  v.  Sullivan,  96  C^l.  480.) 

II.  "  Where,  in  an  action  for  labor  and  services,  the  com- 
plaint seeks  to  recover  on  a  qy/intum  meruit,  and  upon  the 
trial  the  only  evidence  of  the  value  of  the  services  is  proof 
of  an  agreement  on  the  part  of  the  defendant  to  pay  a  spe- 
cific sum,  this  constitutes  the  measure  of  damages."  {Lvd- 
low  V.  Dole,  62  N.  Y.  617.  See,  also,  Sussdorff  v.  Schmit,  55 
N.  Y.  320;  Fells  v.  Vestvali,  2  Keyes,  Court  of  Appeals, 
N.  Y.  152.) 

III.  Without  proof  "  to  the  satisfaction  of  the  court"  that 
defendant  had  been  misled,  the  variance  is  to  be  deemed 
immaterial,  and  no  amendment  of  the  complaint  is  neces- 
sary. (Rice  on  Ev.  p.  666,  quoting  Place  v.  Minister,  65 
N.  Y.  89.) 

IV.  "Where  the  contract  has  been  fully  executed,  and 
nothing  remains  to  be  done  but  the  payment  of  the  money, 
the  amount  due  may  be  recovered  in  indebitatus  ctssumpsit, 
and  in  such  case  it  is  not  necessary  to  declare  upon  or  set 
out  the  special  agreement."  {Eyser  v.  Weisberger,  2  Iowa, 
463;  Formholz  v.  Taylor,  13  Iowa,  500;  Fowler  v.  Austin,  26 
Am.  Dec.  702.) 

V.  Counsel  complain  that  the  court  erred  in  permitting 
witnesses  to  testify  to  admissions  made  by  the  deceased  in 
her  lifetime,  on  the  ground  that  she  is  now  dead,  and  on  the 
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further  ground  that  plaintiff  was  not  present  during  such 
conversations.  The  statute  governing  the  admission  of  such 
testimony  has  reference  to  parties  having  an  interest  in  the 
result  of  the  action,  and  the  fact  that  plaintiff  was  not  pres- 
ent at  the  time  such  conversations  were  held  with  deceased 
in  her  lifetime  makes  their  testimony  so  much  more  credible, 
because  her  admissions  then  could  not  have  been  made  under 
duress.  Burgess  himself  did  not  testify  to  a  single  fact  which 
deceased  could  have  contradicted  if  alive,  for  lack  of  equal 
opportunity  to  know. 

By  the  Court,  Bonnipibld,  J.: 

The  plaintiff  duly  filed  with  the  Clerk  of  the  District  Court 
of  the  First  Judicial  District  of  the  State  of  Nevada,  in  and 
for  Ormsby  county,  his  claim  against  the  estate  of  said 
deceased,  to  wit: 

''  Estate  of  Mrs.  William  McDonald,  deceased,  to  William 
Burgess,  Dr.,  for  wages  from  February  15,  1890,  to  April  13, 
1897,  as  a  laborer  working  for  deceased  upon  and  about  her 
home  at  the  rate  of  $12  per  month,  $1044.  Credit  by  cash 
paid  on  account  of  wages  during  said^period  and  for  clothes 
purchased  by  deceased  and  furnished  claimant,  $245;  bal- 
ance, $799." 

The  administrator  rejected  the  claim,  hence  this  suit.  The 
jury  found  for  the  plaintiff  in  the  sum  of  $500.  Judgment 
was  given  accordingly  with  costs.  The  defendant  appeals 
from  the  judgment  and  from  an  order  of  the  court  denying 
his  motion  for  new  trial.  ^ 

It  is  alleged  by  the  complaint,  substantially,  that  the 
plaintiff  worked,  as  a  laborer,  on  the  farm  and  in  and  about 
the  premises  of  Mrs.  William  McDonald,  deceased,  at  her 
request,  from  February,  1890,  to  April,  1897;  that  the  plain- 
tiff filed  his  claim  on  which  this  action  is  brought  against 
said  estate  for  his  said  services  with  the  clerk  of  said  court; 
that  the  same  was  presented  by  the  clerk  to  the  defendant 
as  such  administrator,  for  allowance,  and  by  the  defendant 
rejected;  'Hhat  a  copy  of  said  claim  as  presented  is  hereto 
attached  and  made  a  part  of  this  complaint";  that  said  serv- 
ices are  reasonably  worth  the  sum  of  $12  per  month;  that  no 
part  of  the  same  has  been  paid  except  the  sum  of  $245;  and 
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that  there  remains  due  and  unpaid  thereon  to  the  plaintiff 
the  sum  of  $799. 

The  defendant  demurred  to  the  complaint  on  the  grounds 
that  the  court  had  no  jurisdiction  of  the  subject  matter,  and 
that  the  complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  The  court  overruled  the  demurrer,  to 
which  exception  was  taken,  and  the  ruling  of  the  court  is 
assigned  as  error. 

The  particular  grounds  specified,  argued  and  urged  by 
counsel  in  support  of  the  demurrer  are:  "That  the  action 
herein  sought  to  be  maintained  is  one  upon  a  quantum  meruit, 
while  the  claim  filed  and  presented  to  the  defendant,  as  such 
administrator,  for  allowance  or  rejection,  was  founded  upon 
an  express  contract. 

"  That  the  complaint  filed  in  said  action  is  not  founded  or 
based  upon  the  claim  which  is  alleged  to  have  been  presented 
to  defendant.     *     *     * 

"  That  the  claim  upon  which  the  cause  of  action  is  set  out 
in  the  complaint  was  never  filed  or  presented  to  the  defend- 
ant."   *     *     * 

The  complaint  shows  that  the  action  was  brought  on  the 
said  claim,  which  was  presented  to  and  rejected  by  the  defend- 
ant. If  that  claim  is  based  upon  an  express  contract  between 
the  plaintiff  and  Mrs.  McDonald,  deceased,  and  to  recover 
an  agreed  price  for  said  services,  then  this  action  is  founded 
on  that  character  of  claim,  and  not  upon  an  implied  con- 
tract for  the  payment  of  what  said  services  were  reasonably 
worth.  If  the  defendant  regarded  ^  the  complaint  as  being 
uncertain  or  ambiguous  in  the  above  respect,  and  that  it  was 
material  for  him  to  be  informed,  for  the  purposes  of  his 
defense,  as  to  the  character  of  the  contract  on  which  the 
plaintiff  based  his  claim  against  the  estate,  he  should  have 
demurred  on  the  "  seventh  "  statutory  ground  of  demurrer. 

If  the  claim  on  which  this  action  was  brought  be  regarded 
as  a  claim  based  on  an  express  agreement,  and  for  an  agreed 
rate  of  compensation  for  the  services  performed,  a  recovery 
by  the  plaintiff  upon  proper  proof  of  the  services  and  of 
their  value  must  be  sustained.  At  most,  it  would  only  be  a 
variance  between  the  pleading  and  proof  which  might  be 
disregarded  unless  it  misled  the  defendant  to  his  prejudice. 
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which  is  not  pretended,  but  counsel  for  defendant  admitted 
in  open  court  below  that  he  was  not  misled.  (Gen.  Stats. 
sec.  3093;  Sussdorff  v.  Schmit,  55  N.  Y.  319.) 

''Under  an  allegation  of  an  agreed  price,  if  there  is  a  fail- 
ure to  prove  the  agreement  as  to  price,  evidence  of  value  is 
competent  for  the  purpose  of  a  recovery  of  what  the  article 
was  fairly  worth,  but  not  to  sustain  a  recovery  beyond  the 
amount  alleged."     {Livmgaton  v.  Wagner,  23  Nev.  57.) 

''  Under  an  allegation  of  a  contract  to  pay  a  specified  rate 
of  compensation,  plaintiff  may  prove  a  promise  to  pay  what 
the  services  were  really  worth  or  an  implied  promise  to  pay 
the  usual  compensation."  (Abbott's  Trial  Ev.  367,  and  cases 
cited.) 

Upon  the  other  hand,  under  a  complaint  on  a  quantum 
meruit  for  services,  where  a  specified  contract  is  proved, 
fixing  the  price  for  services,  the  stipulated  price  becomes  the 
quantum  msruit  in  the  case.    {Fells  v.  Vestvali,  2  Keyes,  152.) 

If  the  plaintiff  was  entitled  to  recover  at  all,  it  was  on  the 
ground  that  the  services  had  actually  been  rendered,  and 
after  complete  performance  of  an  express  contract  there  is 
no  reason  why  a  recovery  may  not  be  had  upon  a  complaint 
on  quantum  meruit  (Id.),  when  the  opposite  party  to  the 
action  has  not  been  misled  in  his  defense. 

The  plaintiff  introduced  and  examined  several  witnesses, 
having  no  interest  in  the  result  of  the  suit,  to  prove  the 
declarations  and  conversations  made  to  and  had  with  the 
several  witnesses  by  Mrs.  William  McDonald,  during  and  at 
the  time  the  plaintiff  was  engaged  in  performing  the  alleged 
services,  concerning  the  character  of  work  he  was  performing 
for  her,  the  amount  of  wages  he  was  to  receive  therefor  and 
the  terms  of  payment.  Counsel  for  defendant  objected  to 
the  evidence  on  the  ground  that  the  other  party  to  the 
transaction  is  dead.  The  court  overruled  the  objections, 
and  these  several  rulings  are  assigned  as  error.  The  objec- 
tions were  based  on  the  379th  section  of  the  civil  practice 
act,  as  amended.  Stats.  1897,  p.  44. 

The  civil  practice  act,  sec.  376,  provides:  "All  persons 
without  exception,  otherwise  than  as  specified  in  this  chapter, 
who,  having  organs  of  sense,  can  perceive,  and  perceiving 
can  make  known  their  perception  to  others,  may  be  witnesses 
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in  any  action  or  proceeding  in  any  court  of  this  state.  Facts 
which,  by  the  common  law,  would  cause  the  exclusion  of  wit- 
nesses may  still  be  shown  for  the  purpose  of  affecting  their 
credibility." 

The  evident  object  the  legislature  had  in  view  in  enacting 
the  above  provisions  was  to  abrogate  the  general  common-law 
rule  which  rendered  incompetent,  as  witnesses,  in  an  action 
or  proceeding,  the  parties  thereto  or  persons  having  a  direct 
interest  in  its  results,  except,  as  provided  in  certain  subse- 
quent sections,  among  which  is  section  379,  which  declares 
"that  no  person  shall  be  allowed  to  testify,  when  the  other 
party  to  the  transaction  is  dead,  or  when  the  opposite  party 
to  the  action  or  person  for  whose  immediate  benefit  the  action 
or  proceeding  is  prosecuted  or  defended  is  the  representative 
of  a  deceased  person,  when  the  facts  to  be  proved  transpired 
before  the  death  of  such  deceased  persons." 

That  is,  as  applicable  to  this  case,  under  said  objection,  no 
person  who  is  a  party  to  the  action  or  who  has  a  direct  inter- 
est in  the  result  of  the  action  shall  so  testify  when  the  other 
party  to  the  transaction  is  dead. 

The  said  witnesses  in  this  case  were  not  parties  to  the 
action,  nor  had  they  any  interest  in  the  result  of  the  action. 

The  contention  of  counsel  is,  in  effect,  that,  under  the  above 
provisions^of  the  statute,  persons  having  no  interest  in  the 
litigation,  as  parties  thereto,  or  otherwise,  are  equally,  with 
the  parties  to  the  action  and  persons  directly  interested  in 
its  result,  rendered  incompetent  to  testify  when  the  other 
party  to  the  transaction  is  dead.  If  such  constr^uction  of  the 
statute  be  correct,  then  the  legislature  has  practically  closed 
the  doors  of  the  courts  against  the  creditors  of  deceased  per- 
sons, and  against  all  persons  having  any  character  of  action 
arising  upon  any  transaction  when  the  other  party  to  the 
transaction  is  dead. 

We  are  not  willing  to  ascribe  to  the  legislature  such  unjust 
and  absurd  purpose.  Neither  the  letter,  object  nor  spirit 
of  the  statute  supports  the  construction  contended  for  by 
counsel. 

The  judgment  and  order  appealed  from  are  afSrmed. 
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[No.  1526.] 
THE  STATE  OF  NEVADA,  ex  rel.  A.  G.  FLETCHER, 
Relator,  v.  HENRY  RUHE,  W.  H.  NOYES,  S.  O. 
WELLS,  RICHARD  RYLAND  and  R.  S.  OSBURN, 
AS  THE  City  Council  of  the  City  of  Reno,  Respond- 
ents. 

Constitutional  Law— Rsno  Incorporation  Act— Embraces  Onb  Sub- 
jscT— ExpRBBSBD  IN  TiTLX.  The  act  incorporating  the  Town  of  Reno 
(Stats.  1897,  p.  50)  is  not  in  violation  of  section  17,  article  IV,  of  the 
state  cohstitation,  providing  that  each  law  shall  embrace  bat  one 
sabject,  to  be  expressed  in  the  title. 

Idbm— Right  of  SaPFRAOK  at  Municipal  Election.  Section  S4  of  said 
act  incorporating  the  Town  of  Reno,  req  airing,  for  the  determina- 
tion of  certain  qaestions,  a  majority  of  the  votes  cast  by  the  quali- 
iied  electors  of  a  city,  as  shown  by  the  last  official  registration,  is 
not  in  violation  of  the  constitution,  art.  II,  sec.  1,  providing  that 
every  male  citizen  of  the  United  States  not  sabject  to  certain  dis- 
abilities, and  possessing  certain  qualifications,  shall  be  entitled  to 
vote,  as  being  a  disfranchisement  of  qualified  electors  who  have 
become  so  since  the  last  registration. 

Idbm— Right  of  Trial  by  Jury.  Section  12  of  said  act  incorporating  the 
town  of  Reno,  providing  that  the  trial  of  all  cases  for  the  infraction 
of  ordinances  of  the  City  of  Reno  of  a  police  nature  shall  be  sum- 
mary in  character  before  the  police  judge,  without  a  jury,  is  not  in 
violation  of  the  constitutional  provision  according  to  ail  the  right 
of  trial  by  jury. 

Idem— Property  Qualification  for  Councilmsn.  Section  3  of  said  act 
incorporating  the  Town  of  Reno,  prescribing  a  property  qualification 
for  members  of  the  city  council,  is  not  in  violation  of  any  provision 
of  the  state  constitution. 

Idem— RESTRicrrioN  upon  Powers  to  Borrow  Money  for  Water  Supply. 
The  said  act  of  1897  (p.  50),  incorporating  the  City  of  Reno  having 
been  passed  pursuant  to  article  VIII,  section  1  of  the  state  consti- 
tution, permitting  the  creation  of  municipal  corporations  by  special 
enactment,  section  34  of  said  act,  granting  to  the  city  the  right 
within  a  certain  limit  to  borrow  money  for  procuring  water  and 
.erecting  water  works,  is  not  in  violation  of  the  constitution  (art. 
VIII,  sec.  8),  providing  that  the  legislature  shall  provide  for  the 
organization  of  cities  by  general  laws,  and  restrict  the  power  of  bor- 
rowing money  except  for  procuring  a  supply  of  water. 

Idem— Appointment  of  Officers- Disposition  of  Fines- Special  Act. 
The  objections  that  the  statute  names  therein  the  first  members  of 
the  city  council,  that  it  constitutes  county  oflicers  ex  officio  city 
officers,  that  it  diveiis  fines  from  the  school  fund,  that  it  is  a  spe- 
cial law,  are  all  answered  adversely  to  relator's  contention  in  State 
V.  Rosenitock,  11  Nev.  128. 

Rrno  Incorporation  Act— Construction— Meaning  of  "Majority  of 
Votes  Cast."  Under  section  34  of  the  said  act  incorporating  the 
Town  of  Reno  (providing  that  if  a  majority  of  the  votes  cast  of  the 
duly  qualified  electors  of  a  city,  as  shown  by  the  last  preceding 
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official  registration,  are  in  the  affirmative  on  the  question  of  certain 
proposed  improvements,  the  city  coancii  may  borrow  the  money  or 
issae  the  proposed  bonds),  a  majority  of  the  votes  cast,  and  not  a 
majority  of  the  votes  of  the  city  election  as  shown  by  the  last  regis- 
tration, is  required  to  determine  the  questions  presented. 
Statutbs— How  CoN8TBUKi>— Intent  of  Lbqislaturb.  The  object  of  the 
interpretation  of  statutes  is  to  ascertain  and  enforce  the  intention 
of  the  legislature.  No  sentence,  clause  or  word  should  be  con- 
strued as  unmeaning  and  surplusage  if  a  construction  can  be  found 
legitimately  which  will  give  force  and  preserve  all  the  words  of  the 
statute.  It  is  a  canon  of  construction  that,  if  it  be  possible,  effect 
must  be  given  to  every  word  of  an  act. 

Information  in  the  nature  of  quo  warranto  by  the  State, 
on  the  relation  of  A.  G.  Fletcher,  against  Henry  Ruhe,  W. 
H.  Noyes,  S.  O.  Wells,  Richard  Ryland,  and  R.  S.  Osburn, 
as  the  City  Council  of  the  City  of  Reno.  Judgment  for 
respondents  dismissing  the  information. 

The  facts  sufficiently  appear  in  the  opinion. 

F,  H,  Norcro88,  for  Relator: 

I.  The  act  to  incorporate  the  Town  of  Reno  embraces 
more  than  one  subject  and  matter  properly  connected  there- 
with, ,nnd  the  subject  thereof  is  not  briefly  or  at  all  expressed 
in  the  title  and  is,  therefore,  violative  of  article  IV,  section 
17  of  the  state  constitution.  In  addition  to  the  ordinary 
matters  and  subjects  usually  embraced  in  an  act  incorporat- 
ing a  town  or  city,  there  are  three  or  four  additional  or 
independent  subjects,  to  wit:  the  erection  of  water  works 
within  or  without  the  city  limits,  the  erection  of  buildings 
for  city  purposes,  the  erection  of  a  light  plant,  the  estab- 
lishment of  a  free  public  library.  Although  these  last  men- 
tioned subjects  might  involve  the  city  in  a  debt  of  from  one 
hundred  thousand  to  two  hundred  thousand  dollars,  there  is 
nothing  in  the  title  of  the  act  that  would  indicate  that  such 
subjects  were  contained  in  the  body  thereof. 

II.  The  act  to  incorporate  the  Town  of  Reno  may  be  con- 
sidered a  sequel  of  that  certain  act  of  the  Legislature  of 
Nevada  entitled  "An  act  directing  the  submission  of  certain 
questions  to  the  electors  of  the  Reno  election  precincts, 
at  the  general  election  of  1896,"  approved  March  15,  1895. 
(State.  1895,  p.  72).  In  that  act,  the  incorporation  of  the 
town,  the  operation  of  municipal  water  works  and  municipal 
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light  plant  were  made  three  separate  questions  for  the  elect- 
ors to  consider.  Why,  then,  if  in  the  last  mentioned  act 
they  were  made  three  separate  and  distinct  subjects,  should 
they  not  constitute  separate  and  distinct  subjects  in  the  act 
in  question?  But  even  if  it  should  be  held  that  the  subjects 
are  all  matters  properly  connected  with  the  incorporation  of 
the  city,  still  the  act  would  be  unconstitutional — at  least,  so 
far  as  the  sections  cited  are  concerned — for  the  reason  that 
there  is  no  mention  of  them  in  the  title.  (State  v.  Silver,  9 
Nev.  227;  State  v.  HaUock,  19  Nev.  384;  State  v.  Hoadley,  20 
Nev.  317.) 

III.  In  appointing  respondents  as  the  City  Council  of  the 
City  of  Reno,  the  act  is  violative  of  article  III,  section  1  of 
the  constitution.  {State  v.  Kennon  et  al,,  7  Ohio  St.  347;  1 
Cranch,  137;  4  Abbott's  Pr.  35.) 

IV.  The  act  constitutes  county  and  township  officers 
ex  officio  city  officers,  permanently  depriving  the  residents 
of  the  city  of  the  fundamental  right  of  local  self-govern- 
ment. (Constitution,  art.  Ill,  sec.  1;  Constitution,  art.  IV, 
sec.  1;  Constitution,  art.  IV,  sec.  32;  Constitution,  art.  l,sec. 
1,  20;  55  N.  Y.  55;  Cooley,  Const.  Lim.  34,  35.) 

V.  The  act  is  in  violation  of  article  I,  section  13  of  the 
constitution,  in  this:  It  apportions  representation  in  the 
city  council  upon  a  basis  of  geographical  limits,  instead  of 
population. 

VI.  The  act  is  violative  of  sections  1  and  6  of  article  II 
of  the  constitution,  in  this:  By  its  very  terms  it  deprives 
certain  qualified  electors  from  voting  at  special  elections, 
such  as  the  one  in  question  in  this  act.  All  qualified  electors 
residing  within  the  limits  of  the  city,  who  become  such  as 
defined  by  the  constitution,  subsequent  to  any  general  elec- 
tion, are  disqualified  from  voting  at  special  municipal  elec- 
tions occurring  after  such  election  and  subsequent  to  the  next. 
We  have  no  means  of  knowing  the  number  of  persons  who 
became  qualified  electors  in  the  City  of  Reno  subsequent  to 
the  date  of  the  last  general  election  and  the  municipal  elec- 
tion in  question.  This  law  permits  of  a  minority  vote  con- 
trolling in  all  special  elections,  a  thing  contrary  to  the 
fundamental  principle  of  government.  {Davies  v.  McKeehy, 
5  Nev.  369.) 
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VII.  Article  I,  section  3  of  the  constitution,  provides: 
•*  The  right  of  trial  by  jury  shall  be  secured  to  all  and 
remain  inviolate  forever,"  yet  this  act  in  contravention  of 
said  section  provides  (sec.  2)  'Hhat  the  trial  and  proceed- 
ings in  all  cases  wherein  any  person  or  persons  are  charged 
with  violating  any  ordinance  or  provision  of  an  ordinance  of 
the  City  of  Reno,  of  a  police  nature,  shall  be  summary  in 
character,  and  by  the  police  judge  of  Reno,  without  a  jury." 

VIII.  The  act  in  question  (sec.  34)  restricts  the  powers  of 
taxation  assessment,  borrowing  money,  or  loaning  the  credit 
of  the  city  for  procuring  a  supply  of  water  to  the  sum  of 
$150,000,  in  contravention  of  section  8  of  article  VIII  of  the 
constitution.  It  may  be  urged  that  this  section  of  the  con- 
stitution does  not  apply  to  towns  or  cities  operating  under 
special  charter,  but  it  is  obvious  that  the  reason  why  there 
should  be  no  limit  placed  upon  the  amount  of  money  that 
may  be  expended  in  procuring  a  supply  of  water  for  a  town 
under  the  general  act  applies  with  equal,  if  not  greater,  force 
to  a  city  operating  under  a  special  act.  (Cooley,  Const.  Lim. 
57,  58;  Broom's  Maxims,  521.) 

IX.  Sections  3  and  4  of  the  act  in  question,  providing 
that  freeholders  alone  shall  be  eligible  to  the  office  of  coun- 
cilmen  in  the  city,  is  violative  of  the  letter  and  spirit  of  the 
state  constitution,  and  being  so,  all  proceedings  of  respond- 
ents while  pretending  to  act  as  the  City  Council  of  the  City 
of  Reno,  were  and  are  in  excess  of  the  jurisdiction  of  respond- 
ents, and  were  and  are  void.  (State  Const,  art.  I,  sec.  1,  20; 
art.  II,  sec.  1;  art.  XV,  sec.  3;  art.  XVIII;  Cooley 's  Const. 
Lim.  57,  58;  Broom's  Maxims,  521. 

X.  It  is  not  disputed  in  this  case  but  that  for  the  general 
election  held  November  2,  1896,  there  was  registered  in  Reno 
voting  precinct,  1303  electors,  1000  of  whom  resided  within 
the  limits  of  the  City  of  Reno.  While  the  act  provides  that 
questions  submitted  to  the  qualiiSied  voters  for  their  consid- 
eration, in  order  to  carry  must  receive  a  majority  of  the  votes 
cast  of  the  duly  qualified  electors  residing  within  the  corpo- 
rate limits  of  the  City  of  Reno,  as  shown  by  the  last  preced- 
ing official  registration,  it  appears,  from  the  certified  records 
of  the  city  council  now  before  the  court,  that  not  a  single 
question  submitted  to  the  voters  at  the  election  held  on  the 
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7th  day  of  October,  1897,  received  a  majority  vote  of  the  duly 
qualified  electors  of  the  City  of  Reno,  as  shown  by  the  last 
preceding  official  registration.  Before  the  council  had  juris- 
diction to  advertise  for  bids  for  the  bonds  of  the  city,  it 
had  to  affirmatively  appear  of  record,  not  only  that  a  cer- 
tain vote  was  cast  at  the  election  on  the  7th  of  October,  1897, 
but  that  the  vote  in  favor  of  the  questions  submitted  was  a 
majority  vote  of  the  qualified  electors  as*  shown  by  the  last 
preceding  officii^l  registration. 

Torreyson  &  Summerfield,  for  Respondents: 

I.  The  title  of  the  act  briefly  expresses  the  subject  of  the 
act  and  is  in  conformity  with  the  requirement  of  the  consti- 
tution. The  act  itself  embraces  but  one  subject  and  matter 
properly  connected  therewith.  The  general  subject  of  the 
act  is  the  "  incorporation  of  the  Town  of  Reno,"  which  sub- 
ject is  briefly  and  concisely  stated  in  the  title.  "  It  has  been 
held  in  many  cases  that  an  act  entitled  in  general  terms  an 
act  to  incorporate  a  town  may  lawfully  provide  all  means 
necessary  for  the  government  of  the  town,  including  taxation, 
courts,  definition  of  misdemeanors,  punishment  of  offenders, 
municipal  improvements,  etc."  {Ex  parte  Liddell,  93  Cal.  637  j 
State  V.  Town  of  Union,  33  N.  J.  L.  350;  Lockhari  v.  Troy,  48 
Ala.  579;  Harris  v.  People,  59  N.  Y.  599;  State  v.  Madson,  43 
Minn.  438;  State  v.  Commissioners,  22  Nev.  405;  Cooley,  Const. 
Lim.  172;  23  Am.  &  Eng.  Ency.  of  Law,  247,  248. 

II.  "  It  seems  well  settled  that  it  is  not  necessary  that  the 
title  of  an  act  should  embrace  an  abstract  or  catalogue  of  its 
contents."  {Abeel  v.  Clark,  84  Cal.  229;  Montclair  v.  Rams- 
deU,  107  U.  S.  155;  People  v.  Hazlewood,  116  111.327;  Hope  v. 
GainsviUe,  72  Ga.  250;  Alleghany  Co.  v.  Hom^e^s  Appeal,  77 
Pa.  80;  State  v.  Barrett,  24  Kan.  218.) 

m.  An  examination  of  the  statutes  of  Nevada  shows 
that  in  .every  instance  of  the  incorporation  of  a  city  by  a 
special  act  of  the  legislature  the  title  of  the  act  has  been 
similar  to  the  one  by  this  proceeding  assailed.  (Stats.  1864, 
p.  98,  110;  Stats.  1864-5,  p.  230;  Stats.  1869,  p.  162;  Stats. 
1873,  p.  77;  Stats.  1875,  p.  87;  Stats.  1877,  p.  99.) 

IV.  These  statutes  show  the  legislative  construction  placed 
upon  this   section  of  the  constitution  with   reference  to  its 
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application  to  municipal  incorporation  acts  from  the  time  of 
the  adoption  of  the  constitution  until  the  present  time. 
{State  V.  Grey,  21  Nev.  287;  Cooley,  Const.  Lim.  82;  Endlich's 
Interp.  of  Stats.  527;  Bingham  v.  Miller^  17  Ohio,  445;  Peaple 
V.  La  Salle  Co.,  100  111.  495;  Mining  Co.  v.  Seawell,  11  Nev.  399.) 

V.  Relator's  contention  that  the  appointment  of  a  pro- 
visional city  council  in  the  body  of  the  act,  to  serve  until  the 
next  general  election,  is  violative  of  the  constitution,  has  been 
decided  differently  by  this  court  and  the  matter  is  now  stare 
decisis  in  Nevada.  {State  v.  Rosenstock,  11  Nev.  128;  Clarke 
V.  Irwin,  5  Nev.  111.) 

VI.  Relator's  objection  and  argument  that  the  act  is 
violative  of  the  constitution  in  designating  certain  county 
officers  as  ex  officio  city  officers,  and  thereby  depriving  the 
residents  of  the  city  of  local  self-government,  has  also  been 
decided  adversely  by  this  court,  and  is  no  longer  an  open 
question.     {State  v.  Rosenstock,  11  Nev.  128.) 

VII.  There  is  nothing  in  the  act,  in  relator's  petition,  nor 
in  the  return  thereto,  showing  or  indicating  that  the  geo- 
graphical ward  boundaries  are  not  fixed  upon  a  basis  of  pop- 
ulation, and  the  court  will  entertain  no  presumptions  upon 
that  subject— -at  least,  not  for  the  purpose  of  declaring  an 
act  unconstitutional.  The  constitutional  provisions  cited  by 
relator  do  not  sustain  his  contention  upon  this  point.  They 
do  not  refer  to  municipal  representation  at  all. 

VIII.  Relator's  objection  to  the  act  as  being  unconstitu- 
tional, because  it  .makes  the  last  preceding  official  registra- 
tion the  test  of  the  right  to  vote  at  special  elections  held  for 
the  purpose  of  submitting  municipal  questions,  is  untenable 
and  is  not  sustained  by  either  the  provisions  of  the  consti- 
tution or  the  terms  of  the  act,  and  there  is  certainly  noth- 
ing contained  in  relator's  petition,  or  in  the  return  thereto? 
showing  that  enough  electors  possessing  the  qualifications 
entitling  them  to  vote  to  have  changed  the  result  of  the  elec- 
tion were  deprived  of  the  right  to  vote.  In  fact,  it  does  not 
appear  that  any  elector  was  deprived  of  such  right.  The 
Statutes  of  1889,  p.  14,  providing  for  holding  a  special  elec- 
tion at  which  certain  proposed  amendments  to  the  state  con- 
stitution were  to  be  voted  upon,  adopted  the  last  preceding 
registry  lists  as  a  test  of  the  elector's  right  to  vote  at  that 
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election,  and  this  court  declared  such  adoption  a  commenda- 
ble act  of  legislative  authority  calculated  to  facilitate  rather 
than  to  impede  the  exercise  of  the  right  to  vote.  {State  v« 
Board  of  Examiners,  21  Nev.  67.) 

IX.  The  provisions  of  the  act  not  being  violative  of  the 
constitution,  in  order  to  invalidate  the  election  it  would  be 
necessary  to  show  that  a  sufficient  number  of  constitution- 
ally qualified  electors  were  prevented  from  voting  to  change 
the  result  of  the  election  in  order  for  relator  to  prevail  in 
this  proceeding.  (McCrary  on  Elections,  sec.  546;  First 
Parish  v.  Steams,  21  Mich.  148;  Trustees  v.  Gibbs,  2  Cush.  39.) 

X.  The  constitutional  guarantee  of  the  right  of  trial  by 
jury  is  not  strictly  applicable  to  prosecutions  for  violations  of 
municipal  police  ordinances.  In  such  case  the  trial  may  be 
summary  in  character  without  a  jury.  (1  Dillon,  Municipal 
Corporations,  3d  ed.  p.  424;  Byers  v.  Oommonwealih,  42  Pa.  St. 
89;  McOear  v.  Woodruff,  33  N.  J.  Law,  213;  Vason  v.  Augusta, 
38  Ga.  542.) 

XI.  Section  8  of  article  VIII  of  the  constitution  is  appli- 
cable only  to  towns  and  cities  organized  under  a  general  law, 
and  is  entirely  without  effect  upon  cities  incorporated '  by 
special  act.  The  legislature  possesses  3uch  legislative  powers 
as  are  not  inhibited  by  the  constitution. 

XII.  The  provisions  of  the  Constitution  of  Nevada  do  not 
sustain  relator's  contention  that  it  is  beyond  the  authority  of 
the  legislature  to  make  the  ownership  of  real  estate  a  quali- 
fication to  holding  the  municipal  office  of  city  councilman. 
The  right  to  make  such  ownership  a  qualification  not  being 
inhibited  by  either  an  express  provision  of  the  constitution, 
or  by  its  spirit,  or  any  fair  implication,  relator's  argument  is 
without  merit. 

XIII.  Relator's  contention  that,  in  order  to  authorize 
respondents  to  issue  and  sell  the  bonds  of  the  City  of  Reno, 
as  proposed  by  respondents  in  their  advertisements  for  bids, 
it  was  necessary  that  at  the  special  election  of  October  7, 
1897,  a  majority  of  the  number  of  electors  registered  in  Reno 
at  the  general  election  of  1896  should  vote  in  favor  thereof, 
is  untenable  and  is  unwarranted  by  the  language  of  the  act 
when  examined  in  the  light  of  the  accepted  rules  of  stat- 
utory construction.    The  construction  urged  by  relator  utterly 
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ignores  the  significance  of  the  word  cast.  No  part  of  a 
statute  should  be  rendered  nugatory,  nor  any  language 
turned  to  mere  surplusage,  if  such  consequences  can  be 
avoided  with  propriety.  {Torreyson  v.  Examiners,  7  Nev.  19; 
State  V.  RosSf  20  Nev.  61;  Ex  parte  Siebenhav^r,  14  Nev.  365.) 

By  the  Court,  Belknap,  C.  J.: 

This  is  an  information  in  the  nature  of  quo  warranto  for 
the  purpose  of  determining  the  constitutionality  of  the  act 
entitled  "An  act  to  incorporate  the  Town  of  Reno  "  (Stats. 
1897,  p.  50),  under  which  respondents  hold  office. 

Respondents  demurred  to  the  information  upon  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action. 

It  is  first  claimed  in  behalf  of  relator  that  the  act  is 
violative  of  article  IV,  section  17  of  the  constitution,  which 
requires  "that  each  law  enacted  by  the  legislature  shall 
embrace  but  one  subject  and  the  matter  properly  connected 
therewith,  which  subject  shall  be  briefly  expressed  in  the 
title."  *  *  *  It  is  said  that  the  act  not  only  embraces 
ther  incorporation  of  the  City  of  Reno,  but  three  or  four  other 
independent  subjects  not  indicated  by  the  title. 

This  restriction  upon  the  legislature  was  considered  in  the 
case  of  State  v.  Silver,  9  Nev.  231.  It  was  there  said  that  the 
design  of  the  constitution,  in  requiring  that  each  enactment 
should  contain  but  one  subject  and  matter  properly  connected 
therewith,  was  to  prevent  improper  combinations  to  secure 
the  passage  of  laws  having  no  necessary  or  proper  relation, 
and  which  as  independent  measures  could  not  be  carried, 
and  also  that  neither  the  members  of  the  legislature  nor  the 
public  should  be  misled  by  the  title. 

"The  general  purpose  of  these  provisions  is  accomplished 
when  a  law  has  but  one  general  object  which  is  fairly  indi- 
cated by  its  title.  To  require  every  end  and  means  necessary 
or  convenient  for  the  accomplishment  of  this  general  object 
to  be  provided  for  by  a  separate  act  relating  to  that  alone, 
would  not  only  be  unreasonable,  but  would  actually  render 
legislation  impossible."     (Cooley,  Const.  Lim.  143.) 

Accordingly,  this  court  held  that  under  an  act  entitled 
"An  act  to  provide  for  the  taking  care  of  the  insane  of  the 
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State  of  Nevada,"  properly  embraced  not  only  the  construc- 
tion of  an  asylum,  but  the  proceedings  by  which  the  money 
for  its  cost  should  be  taken  from  the  state  school  fund  and  in 
its  place  state  bonds  deposited,  and  a  levy  of  a  tax  for  the 
redemption  of  the  bonds  and  interest.  In  that  case  it  was 
said  that  the  different  steps  to  be  accomplished  are  not  dif- 
ferent subjects,  but  minor  parts  of  the  same  general  subject, 
to  wit:  the  care  of  the  insane. 

In  Harris  v.  The  People,  the  constitutionality  of  an  act 
entitled  "An  act  to  revise  the  charter  of  Long  Island  City  " 
was  attacked  upon  the  ground  that  it  contained  more  than 
one  subject  and  that  the  title  did  not  express  the  subject  of 
the  creation  of  the  court  of  Long  Island  City,  whose  jurisdic- 
tion was  assailed.  The  court  said:  "  We  think  it  plain  that 
an  act  creating  a  municipality,  and  giving  to  it  the  necessary 
legislative,  taxing,  judicial,  and  police  powers,  embraces  but 
one  subject.  Every  municipality,  to  be  of  benefit  to  its 
citizens,  and  to  be  efficient  in  its  action,  must  have  such 
powers  to  a  greater  or  less  extent.  Any  act  which  sets  out 
to  erect  a  municipality  must  give  to  it  these  powers  or  it  is 
passed  in  vain.  It  follows,  then,  that  the  separate  provisions 
of  the  act  defining  and  granting  these  powers  are  but  parts 
of  a  whole  and  essential  to  make  a  whole.  The  whole  thing, 
the  creation  of  the  municipality,  is  the  subject  of  the  act, 
I  and  the  parts  of  it  are  not  separate  subjects,  but  separate 

j  parts   of  one  subject.     So   that   the  act  under  which  Long 

I  Island  City  was  first  incorporated  embraced  but  one  subject, 

I  to  wit:  the  erection  of  that  municipality.    The  title  of  that 

act,  'An  act  to  incorporate  Long  Island  City,'  expressed 
clearly  that  subject."     (59  N.  Y.  601.) 

The  city  council  is  authorized  under  certain  restrictions  to 
borrow  a  sum  of  money  not  to  exceed  $150,000  for  the  pur- 
pose of  securing  a  supply  of  water  for  the  city  and  the  erec- 
tion of  water  works,  and  also  to  establish  an  electric  light 
plant  or  gas  works  for  lighting  the  streets  and  houses.  The 
charter  provides  that  these  matters  shall  be  submitted  to  the 
electors  of  the  city,  and  if  a  majority  of  the  votes  cast  by 
the  duly  qualified  electors  residing  within  the  corporate 
limits  of  the  City  of  Reno,  as  shown  by  the  last  preceding 
official  registration,  are  in  the  affirmative,  the  city  council 
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may  borrow  the  money  or  issue  the  proposed  bonds,  etc. 
Accordingly  certain  questions  framed  to  meet  the  issues  were 
submitted  to  the  people  for  their  action.  It  is  contended 
that  the  submission  of  these  questions  was  unconstitutional. 
Section  1  of  article  II  of  the  constitution  provides  that 
"Every  male  citizen  of  the  United  States  (not  laboring 
under  the  disabilities  named  in  this  constitution),  of  the  age 
of  twenty-one  years  and  upwards,  who  shall  have  actUallyj 
and  not  constructively,  resided  in  the  state  six  months,  atid 
in  the  district  or  county  thirty  days  next  preceding  any  elec- 
tion, shall  be  entitled  to  vote  for  all  oflBcers  that  now  are 
or  hereafter  may  be  elected  by  the  people  and  upon  all  ques- 
tions submitted  to  the  electors  at  such  election." 

It  is  said  that  by  adopting  the  last  official  registration 
as  the  test  for  the  qualification  of  electors,  those  who  had 
become  electors  between  the  general  election  of  1896  and  the 
municipal  election  of  October  7,  1897,  were  disfranchised 
because  their  names  could  not  be  on  the  registry  list. 

A  question  of  the  same  nature  arose  in  Weil  v.  CalhouUf  25 
Fed.  865.  It  was  charged  among  other  things  that  the  reg- 
istration act  made  no  provision  for  the  registry  of  persons 
who,  though  not  entitled  to  vote  when  the  books  were  closed, 
yet  became  so  during  the  ten  days  intervening  after  the  clos- 
ing of  the  books  and  the  registration.  After  considering  the 
objections  made  to  the  registry  law,  the  court  said:  "It 
seems  to  me  that  such  objections  to  the  registration  ought,  for 
reasons  of  public  policy,  to  conform  to  the  rules  applicable 
to  objections  to  election  not  held  in  strict  conformity  to  law, 
to  wit:  it  should  be  made  affirmatively  to  appear  that  the 
result  would  have  been  different  had  the  illegality  not  existed. 
Perhaps  the  voter  might  have  private  redress  for  the  wrong 
done  him  in  refusing  his  vote,  but  thaV  is  a  very  different 
thing  from  making  an  election  void  on  a  mere  abstraction 
not  affecting  the  result." 

In  the  American  and  English  Encyclopedia  of  Law,  vol. 
6,  p.  289,  it  is  said :  "  If  a  registry  is  had  under  an  uncon- 
stitutional law  and  an  election  held  upon  the  basis  of  such 
registry,  there  can  be  little,  if  any,  doubt  that  the  election 
will  be  held  valid  unless  it  is  shown  that  a  sufficient  number 
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of  legal  voters  to  have  changed  the  result  were  prevented  by 
such  law  from  casting  their  ballot." 

Again,  it  is  claimed  that  none  of  the  questions  submitted 
to  the  voters  were  carried  by  the  vote  of  the  majority  of  the 
1303  electors  of  the  City  of  Reno,  as  shown  by  the  official 
registration  of  1896.  The  portion  of  the  statute  affecting  the 
subject  is  as  follows: 

"  Sec.  34.  *  *  *  If  a  majority  of  the  votes  cast  of  the 
duly  qualified  electors  residing  within  the  corporate  limits  of 
the  City  of  Reno  as  shown  by  the  last  preceding  official  reg- 
istration are  in  the  affirmative,  the  city  council  may  borrow 
the  money  or  issue  the  proposed  bonds  in  such  denominations 
or  sums  that  they  may  deem  proper  and  sell  the  same."  *  *  * 

Under  relator's  interpretation  the  statute  would  read  thus: 
"  If  a  majority  of  the  votes  of  duly  qualified  electors  *  *  * 
are  in  the  affirmative,  *  *  *  the  city  council  may 
borrow  the  money."  *  *  *  It  will  be  observed  that  this 
interpretation  ignores  the  word  "  cast  "  in  the  statute.  The 
object  of  the  interpretation  of  statutes  is  to  ascertain  and 
enforce  the  intention  of  the  legislature. 

"  No  sentence,  clause,  or  word  should  be  construed  as 
unmeaning  and  surplusage  if  a  construction  can  be  found 
legitimately  which  will  give  force  and  preserve  all  the  words 
of  the  statute."  "  It  is  a  canon  of  construction  that,  if  it  be 
possible,  effect  must  be  given  to  every  word  of  an  act  of 
parliament."    *     *    *     (Black  on  Int.  of  Laws,  83.) 

It  is  a  matter  of  common  experience  that  special  elections 
submitting  issues  to  be  voted  for  by  the  electors  of  a  town  or 
city  do  not  bring  out  a  full  vote.  In  the  present  case  the 
vote  did  not  reach  forty-two  per  cent  of  the  registered  votes 
at  the  general  election  of  1896.  It  may  be  that  the  legisla- 
ture, aided  by  the  experience  of  similar  elections,  intended 
that  this  election  should  be  determined  by  a  majority  of  the 
votes  cast,  and  not  by  a  majority  of  all  the  electors  of  the 
City  of  Reno.  Whether  this  was  the  reason  or  not  for  the 
use  of  the  word  "  cast "  in  the  sentence,  the  fact  remains  that 
it  is  superfluous  under  any  other  view.  Under  the  rule  that 
no  word  should  be  rejected  as  superfluous  if  it  can  be  avoided, 
we  conclude  that  a  majority  of  the  votes  cast,  and  not  a 
majority  of  the  votes  of  the  electors  of  the  City  of  Reno  as 
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shown  by  the  oflQcial  registration  of  1896,  could  rightfully 
determine  the  questions  presented. 

It  is  objected  that  the  provisions  of  section  12  of  the  act 
providing  that  the  trial  in  all  cases  for  the  infraction  of  city 
ordinances  of  a  police  nature  shall  be  summary  in  character 
before  the  police  judge,  without  a  jury,  are  in  violation  of 
the  provisions  of  the  constitution,  which  declare  that  the 
right  of  trial  by  jury  shall  be  secured  to  all  and  remain 
inviolate  forever.  This  constitutional  provision  has  not  been 
considered  as  extending  the  right  of  jury  trial,  but  as  con- 
firming and  securing  it  as  it  was  understood  at  common  law. 

A  jury  cannot  be  claimed  as  of  right  in  an  equity  case,  or 
upon  an  issue,  of  law,  for  that  is  a  matter  purely  for  the 
court.  Sedgwick  says  that  *'  extensive  and  summary  police 
powers  are  constantly  exercised  in  all  of  the  states  of  the 
Union  for  the  repression  of  breaches  of  the  peace  and  petty 
offenses;  and  these  statutes  are  not  supposed  to  conflict  with 
the  constitutional  provisions  securing  to  the  citizens  a  trial  by 
jury."  ♦  ♦  ♦  (Sedg.  St.  &  Const.  Law,  p.  497.)  See,  also, 
Dillon  on  Mun.  Corp.  sec.  432;  McOear  v.  Woodriff^  33  N.  J.  L. 
217;  Johnson  v.  BarJdey,  1  Har.  1;  Byera  v.  Commonwealth^  42 
Penn.  St.  89. 

It  is  claimed  that  section  3  of  the  act,  which  provides  that 
the  members  of  the  city  council  shall  be  owners  of  real 
estate  in  the  city  as  a  qualification  of  membership,  is  in 
violation  of  the  constitution.  We  do  not  understand  which 
particular  provision  of  the  constitution  is  relied  upon,  but 
we  may  say  generally  that  there  is  nothing  in  the  constitu- 
tion upon  the  subject  of  the  property  qualifications  of  coun- 
cilmen  or  other  officers.  The  legislature,  not  being  restricted, 
had  the  power  to  impose  the  qualification,  and  the  provision, 
being  reasonable  and  intended  as  a  safeguard  to  the  owners 
of  property,  should  be  enforced.  (Mechem  on  Pub.  OflBcers, 
sec.  81.) 

It  is  also  objected  that  section  34  of  the  act  which  provides 
that  the  city  may  borrow  not  to  exceed  $150,000,  for  the  pur- 
pose of  procuring  water  and  the  erection  of  water  works,  is 
unconstitutional  as  being  contrary  to  section  8  of  article 
VIII,  which  provides  that  the  legislature  shall  provide  for 
the  organization  of  cities  and  towns  by  general  laws  and 
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restrict  the  powers  of  taxation,  assessment,  borrowing  money, 
contracting  debts,  and  loaning  their  credit,  except  for  pro- 
curing supplies  of  water.  The  fact  appears  to  have  been 
overlooked  that  the  City  of  Reno  was  incorporated  under  a 
special  law  enacted  in  conformity  with  section  1  of  article  I, 
which  authorizes  the  creation  of  municipal  corporations  by 
special  enactment. 

Objection  is  made  that  section  2  of  the  act  divides  the  city 
into  five  wards,  and  it  is  claimed  that  such  division  ignores 
the  provision  of  the  constitution,  which  requires  that  repre- 
sentation shall  be  apportioned  according  to  population  (Art. 
I,  sec.  13). 

Waiving  the  question  whether  the  provision  is  applicable  to 
municipalities,  it  is  sufficient  answer  to  say  that  it  is  impracti- 
cable to  apportion  representation  by  any  other  method  than 
by  geographical  lines,  and  it  will  be  presumed  that  the  lines 
have  been  fixed  in  conformity  with  the  requirements  of  the 
constitution  in  the  absence  of  a  showing  to  the  contrary. 

The  objections  that  the  statute  names  therein  the  first 
members  of  the  city  council;  that  it  constitutes  county  officers 
ex  officio  city  officers;  that  it  diverts  fines  from  the  school 
fund;  that  it  is  a  special  law,  are  all  answered  adversely  to 
relator's  contention  in  State  v.  Rosenatock,  11  Nev.  128. 

A  judgment  will  be  entered  dismissing  the  information 
and  taxing  the  costs  to  relator. 
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<  .  [N0.I6SI.] 

CHARLES  E.  BROOKS,  Appellant,  v.  THE  NEVADA 
NICKEL  SYNDICATE  (Limited),  a  Corporation, 
Respondent. 

AND 
[No.  1632.] 

NATIONAL  NICKEL  COMPANY,  a  Corporation,  Appel- 
lant, V,  THE  NEVADA  NICKEL  SYNDICATE  (Lim- 
ited), A  Corporation,  Respondent. 

Pbactick  on  Appeal— Filing  and  Ssbviob  of  Noticx.  The  filing  of  a 
notice  of  appeal  contemplated  by  the  statute  is  the  actual  deliyeiy 
of  the  notice  to  the  clerk,  and  the  placing  thereon  of  the  proper 
endorsement,  and  the  mere  deposit  of  the  notice  in  the  postoffice, 
directed  to  the  clerk,  contemporaneously  with  the  serylce  of  a  copy 
thereof,  is  not  a  compliance  with  the  statute  which  requires  that  the 
filing  of  the  notice  of  appeal  must  precede  or  be  contemporaneous 
with  the  service. 

Practice— Effect  of  Admission  of  Sebyice.  An  indorsement  by  an 
attorney  on  a  notice  of  appeal,  admitting  '*  the  receipt  of  a  copy  of 
the  within  paper,''  on  a  certain  date,  admits  nothing  except  a  service 
of  a  copy  of  the  paper  on  that  date. 

Idem— Rules  of  Suprebie  Coubt.  Where  there  is  no  statutory  rule  rega- 
lating  the  practice  on  appeals  to  the  supreme  court,  the  rules  of  this 
court  have  the  force  and  effect  of  a  statute. 

Idem— Effect  of  Stipulations — Waiveb.  Where  respondents  file  stipu- 
lations postponing  the  oral  arguments,  and  enlarging  the  time  in 
which  .parties  should  file  briefs,  reserving  therein  all  objections,  etc, 
that  either  party  may  have  under  the  rules  of  court,  they  do  not 
thereby  waive  any  right  of  objection  to  the  regularity  of  the  filing 
and  service  of  notice  of  appeal,  given  them  by  Supreme  Court  Rale 
No.  Vlll,  requiring  objections  to  the  notice  of  appeal,  etc.,  or  to  its 
proper  service  or  proof  of  service,  to  be  taken  at  the  first  term  after 
the  transcript  is  filed. 

Idem— Effect  of  Pboposinq  Amendments— Waiveb.  Respondent  does 
not  waive  any  objection  to  the  service  or  filing  of  the  notice  of 
appeal  by  subsequently  serving  appellant  with  amendments  to  his 
proposed  statement  on  appeal. 

Appeal  from  the  District  Court  of  the  State  of  Nevada, 
Ormsby  county;  0.  E.  Mack,  District  Judge: 

Actions  by  Charles  E.  Brooks  against  the  Nevada  Nickel 
Syndicate  (Limited),  and  by  the  National  Nickel  Company 
against  the  same  defendant.  From  judgments  for  defendant, 
plaintiffs  appeal  separately.   On  motions  to  dismiss.  Granted. 

The  facts  suflBciently  appear  in  the  opinion. 

George  W.  Baker,  for  Appellant: 

I.     In  Lyon  v.  Washoe  County,  8  Nev.  178,  the  court  said: 
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"  It  is  well  settled  that,  to  render  an  appeal  effective,  the 
filing  of  the  notice  of  appeal  must  precede  or  be  contempo- 
raneous  with  the  service  of  the  copy."  We  contend  that  the 
filing  of  the  notice  of  appeal  in  this  case  was  contemporaneous 
with  the  service  of  the  copy.  In  Wright  v.  RosSy  26  Cal.  263, 
a  notice  of  appeal  was  served  upon  defendant's  attorney,  who 
admitted  service  upon  the  original,  and  immediately  there- 
after the  original  was  taken  to  the  court  room  and  filed.  This 
was  regarded  as  one  act,  and  the  filing  and  service  were  held 
to  be  contemporaneous.  If  the  office  of  the  attorney  for 
respondent  had  been  in  Carson,  and  the  notice  of  appeal 
served  upon  him  there,  and  immediately  taken  to  the  court 
room  and  filed,  this,  under  the  authority  cited,  must  have 
been  regarded  as  one  act,  and  the  filing  and  service  deemed 
contemporaneous.  In  the  actual  case,  the  office  of  respond- 
ent's attorney  was  in  San  Francisco,  and  after  the  service  of 
the  original  notice  upon  him,  and  the  endorsement  of  his 
admission  of  service  thereon,  it  was  immediately  taken  to 
Carson  and  filed.  The  act  of  service  and  filing  in  this  case 
is  as  much  one  act  as  though  the  office  of  respondent's  attor- 
ney were  in  the  next  room  to  the  clerk's  office.  There  is  no 
difference  in  principle.  To  accomplish  the  act  of  serving  and 
filing  a  paper  in  this  case,  necessitated  parts  of  two  days,  on 
account  of  the  distance  from  the  office  of  respondent's  attor- 
ney to  that  of  the  clerk,  but  it  nevertheless  constituted  but 
one  act.  A  single  act  may  take  more  than  one  day  to  per- 
form, as  was  the  case  here,  and  we  t^iink  there  can  be  no 
doubt  that  the  proceedings  in  connection  with  the  service 
and  the  filing  of  this  notice  of  appeal  were  contemporaneous, 
within  the  meaning  of  the  decided  cases. 

n.  It  is  true  that  this  court  has  uniformly  held  that  the 
filing  of  a  notice  of  appeal  must  precede  or  be  contempora- 
neous with  the  service.  But  the  case  at  bar  can  be  readily 
distinguished  from  these  cases.  Here,  as  we  have  shown, 
the  act  of  serving  and  filing  the  paper  constituted  a  single 
continuous  act,  and  under  the  authorities,  when  such  is  the 
case,  it  is  immaterial  whether  that  act  was  initiated  by  the 
service  or  the  filing. 

III.  The  order  of  service  and  filing  of  a  notice  of  appeal 
is  immaterial.    To  deny  the  motion  upon  this  ground,  would 
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involve  a  reversal  of  the  cases  cited,  and  of  many  other 
early  cases  in  California.  But  we  shall  pcoceed  to  show  that 
this  is  the  reasonable  construction  of  the  statute,  and  we 
feel  confident  that  this  court  will  not  consider  itself  bound 
by  court-made  law,  and  the  principle  of  stare  decisis,  when 
the  fallacy  of  the  reasoning  which  led  to  it  is  made  appar- 
ent. The  Supreme  Court  of  Washington,  under  an  identical 
statute,  had  decided  that  the  order  of  service  and  filing  of  a 
notice  of  appeal  is  immaterial.  {Sadler  v.  Neisz,  5  Wash. 
182;  31  Pac.  Rep.  630.) 

IV.  In  California,  more  than  twenty  years  ago,  the 
unreasonableness  of  the  construction  which  the  court  there 
had  placed  upon  the  statute  became  apparent,  and  the  legis- 
lature declared  in  so  many  words  that  the  order  of  service 
and  filing  was  immaterial.     (Cal.  C.  C.  P.  940.) 

V.  The  mere  filing  of  a  notice  of  appeal  without  proof  of 
service  is  ineffectual.  {Henness  v.  Wells,  16  Or.  266.)  And 
it  is  obvious  that  the  best  proof  of  service  is  the  admission  of 
respondent's  attorney  on  the  original  that  a  copy  of  it  has 
been  received.  It  is  equally  apparent  that  such  admission 
must  be  obtained  before  filing.  Hence,  in  all  reason,  it 
would  seem  that  the  service  must  precede  the  filing  in  the 
case  of  a  notice  of  appeal  as  it  does  in  the  case  of  all  other 
documents  filed  in  a  court.  The  reasoning  of  the  decisions 
which  have  interpreted  the  statute  to  mean  that  the  filing 
must  precede  the  service,  seems  to  be  that,  if  the  paper  is 
served  before  it  is  filed,  there  can  be  no  original  to  support 
the  copy.  But  it  is  apparent  that  such  reasoning  would 
apply  with  equal  force  to  answers,  demurrers,  bills  of  excep- 
tions and  the  many  other  papers  which  maybe  served  before 
they  are  filed.  The  very  fact  that  an  attorney  admits  on  an 
original  document  the  receipt  of  a  copy  of  it,  should  estop 
him  from  denying  the  existence  of  the  original. 

VI.  Respondent  has  waived  the  right  to  dismiss  the 
appeal.  The  appellant  served  and  filed  its  notice  of  appeal 
in  this  action.  The  respondent  now  objects  to  the  manner 
of  the  service  and  filing.  But  any  irregularity  in  the  service 
and  filing  of  the  notice  of  appeal  has  been  waived  by  the 
respondent  by  its  action  upon  the  notice.  When  the  notice 
of  appeal  was  served  upon  respondent's  attorney,  he  acknowl- 
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edged  service  by  writing  thereon  "receipt  of  a  copy  of  the 
within  paper  is  hereby  admitted,  this  12th  day  of  January, 
1898."  By  acknowledging  service,  in  the  manner  above 
stated,  the  respondent  waived  the  right  to  object  that  the 
appeal  could  not  be  heard  when  the  case  was  brought  on  in 
this  court.  ( Withers  v.  Little,  56  Cal.  373;  Livermore  v.  Webb, 
56  Cal.  400.) 

VII.  Thereafter  the  appellant  presented  a  proposed  state- 
ment on  appeal  to  the  respondent,  and  subsequently  the 
respondent  served  upon  the  appellant  his  amendments  to 
that  statement.  Thereafter  the  respondent  entered  into  two 
stipulations  postponing  the  oral  argument  of  the  case  and 
enlarging  the  time  for  the  respective  parties  to  file  their  briefs. 
It  is  true  that  these  stipulations  contained  the  following  res- 
ervation: "It  is  further  stipulated  and  agreed  that  each 
party  reserves  all  objections,  exceptions  and  motions  that 
either  of  them  may  have  made,  or  may  make  under  the  rules 
of  said  court,^^  The  present  motion  to  dismiss  this  appeal  is 
not  one  made  under  the  rules  of  this  court.  The  only  objec- 
tion which  may  be  urged  under  the  rules  of  this  court  for 
the  dismissal  of  an  appeal  is  that  the  transcript  of  the  record 
was  not  filed  in  time,  and  all  other  objections  are  waived  by 
the  appearance.  Where  both  parties  appear,  any  irregularity 
in  the  notice  of  the  appeal  is  waived.  {McLeran  v.  Shartter, 
5  Cal.  70;  Shay  v.  Superior  Court,  57  Cal.  542.) 

W.  E.  F.  Deal,  for  Respondent: 

I.  "  The  method  of  taking  appeals  and  the  questions  to 
be  covered  thereunder  by  the  appellate  court  are  matters 
purely  of  a  statutory  regulation."  {Burbank  v.  Rivers,  20 
Nev.  83.) 

II.  The  statutes  of  Nevada  provide  (Gen.  Stats.  3353,  p. 
823):  "The  appeal  shall  be  made  hj  filing  with  the  clerk  of 
the  court  yyith  whom  the  judgment  or  order  appealed  from  is 
entered,  a  notice,  stating  the  appeal  from  the  same  or  some 
specific  part  thereof,  and  serving  a  copy  of  the  notice  upon 
the  adverse  party  or  his  attorney."  The  notice,  as  will  be 
seen  from  the  statute,  must  be  first  filed  and  afterwards  served. 

III.  This  court  say  in  Lyon  County  v.  Washoe  County,  8 
Nev.  178:     "  It  is  well  settled  that  to  render  an  appeal  effect- 
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ive,  the  filing  of  the  notice  of  appeal  muRt  precede  or  be  con- 
temporaneous with  the  service  of  the  copy;  otherwise,  that 
which  purports  to  be  a  copy  fails  as  such  for  want  of  an 
original  to  support  it.  {Buffendeau  v.  Edmundsony  24  Cal. 
94;  Moulton  v.  Ellmaker,  30  Cal.  527;  Boaton  v.  Haynes,  31 
Cal.  107;  Foy  v.  Domec,  33  Cal.  317;  Lynch  v.  Dunn,  34  Cal. 
518.)"  See,  also,  Reese  M.  Co.  v.  Rye  Patch  M.  Co.,  15  Nev. 
343;  State  v.  Alta  8.  M.  Co.,  24  Nev.  230. 

IV.  The  place  of  service  has  nothing  whatever  to  do  with 
the  question.  The  statute  is  a  positive  one,  and  has  been 
repeatedly  construed  by  this  court.  The  original  notice 
might  have  been  sent  by  mail  to  Carson  and  filed  at  any 
time  during  the  sixty  days  allowed  for  appeal,  and  proof  of 
service  could  have  been  made  by  the  service  of  a  copy  and 
acknowledgment  thereof  subsequently  to  or  contempora- 
neously with  the  filing  in  San  Francisco,  or  the  original 
could  have  been  filed  in  Carson  and  a  copy  mailed  from 
there  at  the  same  time  or  subsequently  to  appellant's  attor- 
ney, and  the  service  would  have  been  good,  or,  under  the  act 
of  March  19,  1897  (Stats.  1897,  p.  112),  the  service  could 
have  been  made  by  filing  the  papers  or  notice  to  be  served 
in  the  county  clerk's  oflBce,  if  respondent's  attorney  had  no 
ofiice.  If  the  attorney  did  not  know  where  the  oflBce  of 
respondent's  attorney  was,  or  if  respondent's  attorney  had 
no  ofiice,  he  could  have  served  it  under  this  statute,  but  the 
attorney  for  respondent  did  have  an  office,  and  the  office  was 
known  to  attorney  for  appellant,  who  did  attempt  to  make 
service  of  the  paper,  but  it  was  no  service  because  there  was 
no  original  on  file  to  support  it. 

V.  The  statute  was  adopted  from  California  where  it  had 
been  similarly  construed  by  the  supreme  court  for  many 
years,  as  will  be  seen  from  the  report  of  the  case  in  8th 
Nevada  in  the  same  way  this  court  construed  it.  This  con- 
struction was  followed  in  California  until  the  legislature  of 
that  state  changed  the  law  by  amendment.  It  will  be  time 
enough  to  change  the  practice  here  when  the  Legislature  of 
Nevada  changes  the  law. 

VI.  In  Sadler  v.  Neisz,  5  Wash.  182,  cited  by  counsel  for 
appellant,  the  Supreme  Court  of  Washington  say:  "It  is 
also  moved  to  dismiss  the  appeal     *     ♦     ♦     because  the  serv- 
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ice  of  the  notice  of  appeal  was  made  before  the  notice  was 
filed  in  the  clerk's  oflBce,  but  this  is  precisely  what  the  Code 
of  Procedure,  sec.  1405,  seems  to  contemplate."  This  is  all 
that  is  said  by  the  court  with  reference  to  this  question.  It 
would  make  no  difference  what  the  Supreme  Court  of  Wash- 
ington had  decided,  even  if  the  statutes  had  been  the  same, 
as  this  court  would  follow  its  own  decisions  in  such  a  matter 
as  this  rather  than  follow  the  decision  of  another  court,  upon 
the  principle  of  "stare  decisis/^  {Solen  v.  V,  &  T.  R.  R.  Co., 
14  Nev.  406.)  But  by  an  examination  of  section  1405  of  the 
Washington  Code  of  Procedure  this  court  will  see  that  the 
statute  of  Washington  is  entirely  different  from  ours.  (Hill's 
Annotated  Statutes  and  Codes  of  Washington,  vol.  2,  p.  541.) 

VII.  It  is  contended  that  respondent  has  waived  its  right 
to  dismiss  the  appeal.  Virst^  because  respondent's  attorney 
acknowledged  service  of  the  notice.  The  acknowledgment 
of  service  is  only  one  of  the  modes  of  proving  service.  The 
acknowledgment  was  in  this  form:  "Receipt  of  a  copy  of 
the  within  paper  is  hereby  admitted,  this  12th  day  of  January, 
1898."  There  was  not  even  an  admission  that  the  paper  was 
a  notice  of  appeal.  It  was  not  a  notice  of  appeal  and  could 
not  be  one,  because  the  original  had  not  been  filed.  The 
acknowledgment  could  prove  no  more  than  any  other  proof 
of  service.  It  admitted  nothing  except  that  a  copy  of  the 
paper  had  been  received  on  the  12th  day  of  January,  1898» 
It  amounted  to  no  more  than  an  affidavit  of  service  would 
have  shown.  It  contained  a  waiver  of  nothing.  All  the 
admission  is  that  the  paper  was  served  on  the  12th  day  of 
January,  1898.  In  the  case  of  Towdy  v.  Ellisj  22  Cal.  657, 
under  a  statute  similar  to  ours,  the  respondent  accepted  serv- 
ice of  a  notice  of  appeal  in  the  following  form:  "Due  serv- 
ice of  a  copy  of  the  within  notice  is  hereby  accepted  to  have 
been  made  this  twentieth  day  of  February,  1863."  The  court 
say  (p.  658) :  "  In  this  case  the  acceptance  only  admits  that 
the  notice  was  duly  served  at  a  certain  date  and  cannot  be 
considered  as  a  waiver  of  the  objection,"  aqd  the  appeal  was 
dismissed.  The  cases  of  Withers  v.  Little,  56  Cal.  373,  and 
Livermore  v.  Webby  56  Cal.  489,  do  not  support  appellant's 
contention. 

VIII.  The  service  statement  on  appeal  and  amendments 
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of  respondent  thereto  does  not  help  appellant.  That  did 
not  constitute  a  waiver,  because  the  statement  and  amend- 
ments  are  entirely  independent  matters.  If  a  party  desires 
a  statement  on  appeal,  he  has  the  right  to  propose  one,  and  \ 

respondent  has  the  right  to  amend,  but  the  appeal  can  be 
taken  afterwards. 

IX.    It  is  claimed  that  the  defect  in  the  appeal  is  cured 
by  stipulations  on  file.    These  stipulations  were  made  before 
the  record  was  filed  in  this  court.    The  record  was  filed  here 
March  5,  1898.    In  each  of  these  stipulations  each  party         | 
reserved  all  objections,  exceptions  and  motions  that  either  of         : 
them  may  have  made,  or  may  make,  under  the  rules  of  this         j 
court.    The  statute  does  not  require  any  copy  of  the  record  ^ 

to  be  served  upon  a  respondent  where  the  original  record  is         j 
brought  to  this  court  on  appeal,  as  in  this  case.    The  respond-  i 

ent  does  not  know,  and  cannot  legally  know,  what  the  record 
will  be  until  it  is  filed  in  this  court.  No  objection  to  the 
record  can  be  made  until  it  is  here.  How,  then,  can  any 
stipulation  filed,  made  before  the  record  is  filed,  operate  as  a 
waiver  of  any  objection  to  the  record?  There  is  nothing  to 
object  to  until  the  record  is  filed.  The  objection,  however,  is 
one  which  is  provided  for  by  Rule  VIII  of  this  court.  This 
objection  is  to  the  notice  of  appeal,  and  this  rule  was 
intended  to  cover  just  such  matters  as  this.  The  objection 
is  made  in  time  and  noted  in  respondent's  brief,  which  was 
filed  three  days  before  the  argument. 

By  the  Court,  Massey,  J.: 

The  question  presented  on  motion  to  dismiss  each  appeal 
in  the  above  actions  being  the  same,  it  is  both  convenient 
and  proper  that  the  motions  be  disposed  of  in  one  opinion. 
Each  appeal  is  from  an  order  of  the  lower  court  setting  aside 
and  vacating  a  judgment  taken  by  default.  The  orders 
were  made  on  the  3d  day  of  January,  1898.  The  record 
shows  that  the  notice  of  appeal  in  each  case  was  served  upon 
the  attorney  for  the  respondent  on  the  12th  day  of  January, 
1898,  and  was  filed  in  the  clerk's  office  on  the  13th  day  of 
January,  1898. 

The  appellant  has  shown,  by  affidavit,  that  the  notices 
were  served  upon  the  attorney  at  his  office  in  the  City  of  San 


Digitized  by 


Google 


Jan.  1898.]     Brooks  v.  Nev.  Nickel  Syndicate.  271 

Opinion  of  the  Courtr-Massey,  J. 


Francisoo  on  the  12th  day  of  January,  1898,  and  were  imme- 
diately mailed  to  the  clerk  of  the  district  court  at  Carson 
City,  and  from  this  showing  contends  that  the  filing  on  the 
13th  day  of  January  was  contemporaneous  with  the  service. 
This  contention  is  not  tenable.  The  filing  contemplated  by 
the  statute  is  the  actual  delivery  of  the  notice  to  the  clerk, 
and  the  placing  thereon  the  proper  endorsement.  It  must, 
at  least,  be  actually  delivered  to  the  clerk,  and  it  can  hardly 
be  said  to  have  been  delivered  to  the  clerk  at  the  time  of  its 
deposit  in  the  postoflBce  at  San  Francisco  in  the  absence  of 
any  statutory  authority  making  such  a  deposit  an  actual 
delivery.  The  acts  of  service  and  mailing  were  undoubtedly 
contemporaneous,  but  the  acts  of  service  and  filing  under 
the  statute  were  not  contemporaneous — did  not  occur  at  the 
same  time,  but  at  different  times  and  on  different  dates. 

It  is  also  contended  that  the  proof  of  service  of  the  notices, 
by  which  the  attorney  admitted  "  the  receipt  of  a  copy  of  the 
within  paper,"  on  the  12th  day  of  January,  1898,  operated  as 
a  waiver  of  any  irregularity  in  the  filing  and  service  of  the 
same.  This  acknowledgment  admitted  nothing  except  the 
service  of  a  copy  of  the  paper  on  that  date,  and  was  in  effect 
sufficient  proof  of  such  fact,  and  it  would  require  a  strained 
construction  of  language  to  hold  that  such  acknowledgment 
operated  as  a  waiver  of  an  objection  that  the  notice  had  not 
been  filed  within  the  time  required  by  the  statute.  {Towdy 
V.  Ellis,  22  Cal.  650.) 

It  is  also  contended  that  the  respondent  waived  any  objec- 
tion to  the  irregularity  of  the  filing  and  services  of  the  notices 
by  subsequently  entering  into  and  filing  stipulations  in  the 
actions,  postponing  the  oral  argument,  and  enlarging  the 
time  in  which  the  respective  parties  should  file  their  briefs. 
In  these  stipulations  each  party  reserved  all  objections,  excep- 
tions and  motions  that  either  may  have  made,  or  may  make, 
under  the  rules  of  the  court.  Rule  VIII  of  the  court  requires 
that  exceptions  or  objections  to  the  transcript,  statement,  the 
undertaking  on  appeal,  notice  of  appeal,  or  to  its  service  or 
proof  of  service,  or  any  technical  exception  or  objection  to 
the  record  affecting  the  right  of  the  appellant  to  be  heard  on 
the  points  of  error  assigned,  which  might  be  cured  on  sugges- 
tion of  diminution  of  the  record,  must  be  taken  at  the  first 
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term  after  the  transcript  is  filed,  and  must  be  noted  in  the 
written  or  printed  points  of  the  respondent,  and  filed  at  least 
one  day  before  the  argument,  or  they  will  not  be  regarded. 

There  being  no  statutory  rule  regulating  the  practice  in 
these  matters,  this  rule  has  the  force  and  effect  of  a  statute. 
This  is  so  we^  established  that  a  citation  of  authorities  in 
support  thereof  is  not  necessary.  Whether  or  not  the  making 
and  filing  the  stipulations,  without  the  reservation,  would 
operate  as  a  waiver  of  the  irregularities  under  the  rule  is  not 
before  us,  and  upon  that  question  we  express  no  opinion. 
But  it  is  so  clearly  evident  from  the  reservation  contained  in 
the  stipulations  that  the  parties  did  not  intend  to  waive  the 
right  under  the  rule  to  make  the  objections  that  we  are  now 
considering,  that  to  hold  otherwise  would  be  saying  that  the 
parties  had  stipulated  to  do  that  which  they  expressly  stipu- 
lated they  did  not  intend  to  do. 

It  is  also  urged  that  because  the  respondent  subsequently 
served  the  appellant  with  amendments  to  his  proposed  state- 
ment on  appeal  to  be  settled  by  the  district  court,  that  he 
thereby  waived  the  right  to  make  the  objections  to  the  notice. 
In  the  absence  of  any  cited  authority,  we  are  unable  to 
understand  why  the  exercise  of  a  statutory  right  to  have  the 
statement  settled  and  made  to  conform  to  the  truth  in  the 
lower  court  before  appeal  could  operate  as  a  waiver  of  the 
right  to  object  to  the  notice  of  appeal  because  of  irregular- 
ity in  the  filing  and  service  thereof,  which  under  the  rule 
above  quoted,  could  only  be  made  after  appeal.  It  is  also 
suggested  that  the  order  of  service  and  filing  the  notice  of 
appeal  is  immaterial.  This  court  has  repeatedly  held  other- 
wise— that  the  filing  of  the  notice  of  appeal  must  precede 
or  be  contemporaneous  with  the  service.  {Lyon  Co,  v.  Washoe 
Co.,  8  Nev.  177;  Johnson  v.  Badger  M.  &  M.  Co.,  12  Nev.  261; 
Reese  6.  &  S.  M.  Co.  v.  Rye  Patch  Con.  M.  &  M.  Co.,  15  Nev.  341.) 

Adopting  the  language  of  the  court  in  the  case  of  Reese  M. 
Co.  V.  Rye  Patch  M.  Co.,  above  cited,  as  the  rule  in  this  case,  we 
must  hold  that  "  in  order  to  take  and  perfect  an  appeal,  the 
party  desiring  to  do  so  should  first  file  his  notice  of  appeal, 
next  serve  it."  ♦  ♦  ♦  The  court  further  says,  in  the  same 
opinion:  "There  ought  to  be  no  diflficulty  in  understanding 
this  rule  and  none  in  following  it;  and,  even  if  we  were  to 
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concede  that,  as  an  original  proposition,  the  statute  might 
well  have  been  construed  to  naean  something  else,  there  would 
be  no  reason  for  adopting  such  a  construction  at  this  late  day. 
We  have  a  rule  of  practice  which  has  been  settled  by  a  line 
of  decisions  in  California  and  in  this  state,  and  which  ought 
to  be,  if  it  is  not,  well  understood  by  the  profession.  *  *  * 
For  these  reasons  we  would  not  feel  justified  in  setting  aside 
our  former  decisions  upon  the  matter  in  question,  even  if  we 
were  better  satisfied  than  we  are  that  our  construction  of  the 
statutes  rests  upon  implications  too  far-fetched  and  reasons 
too  insubstantial.  In  matters  of  practice  like  this  there  must 
be  some  rule,  and  even  a  poor  rule  uniformly  maintained  is 
better  than  no  rule  at  all,  or  a  rule  subject  to  continual 
changes." 

The  notice  of  appeal  having  been  filed  after  the  same  was 
served,  and  the  objections  of  the  respondent  to  the  notice 
having  been  made  in  proper  time,  and  not  having  been 
waived,  the  appeals  will  be  dismissed. 

Let  an  order  be  entered  accordingly. 


[No.  1529.] 

JAMES  NESBITT,  Respondent,  v.  THE  DELAMAR'S 
NEVADA  GOLD  MINING  COMPANY,  a  Corpora- 
tion, Appellant. 

Mining  Claims— Assbssmbnt  Work— Who  Authobizbd  to  Do  Work. 
Work  done  by  a  mere  trespasser  or  stranger  to  the  title  will  not 
inare  to  the  benefit  of  the  locator,  bat,  when  the  mine  is  represented 
by  an  owner,  and  annual  work  is  performed  by  or  at  the  instance  of 
the  owner  or  some  one  in  privity  with  him,  it  is  sufficient. 

Idem— Idem — Effect  of  Acts  of  Congress  of  1893  and  1894.  The  record- 
ing of  the  prescribed  notice  under  the  special  acts  of  congress  of 
1893  and  1894,  suspending  the  requirements  of  section  2324  of  the 
Revised  Statutes  as  to  the  annual  labor  on  mining  claims,  has  the 
same  legal  effect  as  the  performance  of  such  labor. 

Idem— Idem — Idem— Forfeiture.  Plaintiff,  under  the  belief  that  he  had 
secured  the  interest  of  two  of  the  three  original  locators  of  a  min- 
ing claim  by  a  purchase  under  an  execution  sale,  filed  notices  in 
1893  and  1894,  at  the  instance  of  the  other  original  locator,  who 
recognized  plaintiff  as  a  tenant  in  common,  that  they  intended  in 
good  faith  to  hold  and  work  said  claim,  which  notices  were  by 
special  acts  of  congress,  passed  in  1893  and  1894,  accepted  in  lieu  of 
the  annual  assessment  work  required  by  Rev.  Stats.  XJ.  S.  2324.  In 
1885  defendant  located  his  mine,  the  boundaries  of  which  took  in 
Vol.  XXIV.-18 
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part  of  plaintiff's  claim :  Heldj  that  the  prior  claim  had  not  been 
forfeited  or  rendered  subject  to  relocation,  and  hence  defendant's 
claim  was  invalid  in  so  far  as  it  overlapped  the  first  claim. 

Idem— Valid  Title  Not  Required  to  Obtain  Benefits  of  Acts  of  Co5- 
QRE88  or  1893  AND  1894.  Under  special  acts  of  congress  passed, 
respectively,  in  1893  and  1894,  substituting  the  filing  of  a  notice  that 
the  locators,  in  good  faith,  intended  to  hold  and  work  a  mining 
claim,  in  lieu  of  the  annual  assessment  work  required  by  Rev.  Stats. 
U.  S.  2324,  persons  need  not  have  a  valid  claim  to  the  mining  groand 
claimed,  in  order  to  entitle  them  to  file  such  notices. 

Idem— Quieting  Title— Interest  of  Third  Parties.  A  judgment  qaiet- 
ing  title  to  mining  lands  in  favor  of  one  of  the  original  locators  and 
his  coclaimants,  as  against  defendant,  whose  relocation  was  invalid, 
because  the  claim  was  not  subject  to  forfeiture,  cannot  be  attacked 
by  defendant  on  the  ground  that  the  coclaimants'  alleged  title  was 
in  other  parties,  since  that  is  a  question  to  be  decided  among  plain- 
tiffs, which  in  no  way  affected  defendant's  right  to  the  property. 

On  Rehearing. 

Quieting  Title— Tenants  in  Common— Action  for  Benefit  of  All. 
Where  a  complaint  alleges  that  plaintiff  and  his  coOwners  are  in 
possession  as  tenants  in  common,  and  prays  that  the  title  be  quieted 
in  him  and  his  cotenants,  the  action  is  not  for  the  benefit  of  plaintiff 
alone,  but  for  himself  and  his  cotenahts. 

United  States  Land  Office  Procedure— Notice  by  One  Joint  Claim- 
ant-Adverse Claim.  A  notice  of  adverse  claim  to  a  mine  may  be 
filed  in  the  United  States  Land  OflSce  by  one  of  several  joint  claim- 
ants, on  behalf  of  all,  without  having  a  power  of  attorney  from  his 
coclaimants. 

Idem — Mining  Patent — Waiver.  In  proceedings  in  the  United  States 
Land  Office  to  obtain  a  patent  to  a  mine,  all  adverse  claims  not  filed 
within  the  prescribed  time  are  waived. 

Title  under  Execution  Sale- Color  of  Title.  Under  Gen.  Stats.  3255, 
providing  that  the  purchaser  of  real  estate  under  execution  sale 
acquires  all  the  title  of  the  judgment  debtor,  and  requiring  a  certifi- 
cate of  sale  to  be  given,  the  certificate  shows  color  of  title  in  the 
purchaser. 

Appeal  from  the  District  Court  of  the  State  of  Nevada, 
Lincoln  county;  G.  F,  Talbot,  District  Judge: 

Action  by  James  Nesbitt  against  The  Delamar's  Nevada 
Gold  Mining  Company,  a  corporation,  to  quiet  title  -to  min- 
ing claim.  From  a  judgment  for  plaintiff,  and  from  an 
order  denying  a  new  trial,  defendant  appeals.     AflSrmed. 

The  facts  sufficiently  appear  in  the  opinion. 

Henry  Rives  and  T.  J.  Osborne,  for  Appellant: 
I.    The  defendant  contends  that  there  never  was  any 
action  pending  between  J.  Nesbitt  &  Bro.  and  either  DeBeck 
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or  Stevens  because  nothing  was  legally  done  to  institute  such 
an  action  except  to  file  the  complaints  with  the  justice,  for 
two  reasons:  First,  because  the  summonses  were  issued  on 
the  12th  day  of  May,  1893,  before  any  affidavit  for  obtain- 
ing an  order  for  their  publication  had  ever  been  made  or 
filed,  and  they,  having  been  issued  and  made  returnable  on 
that  day  for  a  period  more  than  ten  days  after  their  issu- 
ance, were  in  excess  of  the  jurisdiction  of  the  justice,  and 
void;  and,  secondly,  because  the  affidavits  filed  for  the  pur- 
pose of  obtaining  an  order  for  the  publication  of  the  sum- 
monses are  totally  insufficient  and  void.  {Paul  v.  Armstrong, 
1  Nev.  82;  Paul  v.  Beegan,  1  Nev.  327;  Roy  v.  Whitford,  9 
Nev.  370;  Little  v.  Currie,  5  Nev.  90;  Ricketson  v.  Richardson, 
26  Cal.  149;  Braly  v.  Seaman,  30  Cal.  610;  Forbes  v.  Hyde, 
31  Cal.  342;  Victor  M.  &  M,  Co.  v.  Justice^s  Court,  18  Nev.  21; 
Coffin  V.  Bell  et  al,  22  Nev.  169.) 

II.  Where  a  justice's  court  acts  without  jurisdiction,  its 
judgment  is  a  nullity,  not  voidable,  but  void.  And  the 
question  may  be  raised  at  any  time  and  anywhere.  (12  Am. 
&  Eng.  Ency.  p.  400-401;  Hart  v.  Sansome,  110  U.  S.  152; 
Earl  V.  McVeigh,  91  U.  S.  398.) 

III.  The  act  of  November  3,  1893,  provides  "  that  the 
claimant  or  claimants  of  any  mining  location,  in  order  to 
secure  the  benefits  of  this  act,  shall  cause  to  be  recorded  in 
the  office  where  the  location  notice  or  certificate  is  filed,  on 
or  before  December  31,  1893,  a  notice  that  he  or  they,  in 
good  faith,  intend  to  hold  and  work  said  claim."  Under  the 
facts  and  law  it  cannot  be  denied  but  that  the  plaintiff  in 
this  section  never  had,  nor  has  he  now,  any  valid  "  claim  " 
in,  to  or  concerning  said  mine.  Nor  has  his  brother,  George 
Nesbitt,  ever  had  any  valid  "  claim "  to  any  portion  of  this 
mine.  First — Because  all  of  the  muniments  upon  which 
they  could  base  any  shadow  of  claim  were  and  ever  have 
been  void,  and,  secondly,  because  their  pretension  in  the  case 
of  a  two  years  adverse  occupation,  the  period  of  limitation 
on  mines,  is  not  pretended  to  have  been  exercised,  or  held  or 
enjoyed  continuously  for  two  years  prior  to  the  entry  of  the 
defendant  on  the  1st  day  of  January,  1895.  Even  if  plain- 
tiff's certificates  of  sales,  followed  by  his  deeds  from  the 
special  constable,  ever  constituted  "  color  of  title,"  they  can- 
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not  avail  him  in  this  case,  because  color  of  title  can  only  aid 
in  such  instances  to  eke  out,  add  to,  or  build  up  a  prescrip- 
tive title,  and  no  such  title  is  pretended  to  have  been  shown 
in  this  case. 

IV.  The  defendant  contends  that  the  "claimant  or  claim- 
ants" mentioned  in  the  statute  must  certainly  mean  those 
who,  during  the  year  1893,  had  a  legal,  or  at  least,  an  equi- 
table, claim  upon  the  premises  described  in  the  exemption 
notice,  and  it  cannot  be  contended  in  this  case  that  the  plain- 
tiff or  his  brother  either  had,  during  1893  or  in  1894,  any 
legal  or  equitable  claim  to  the  Fraction  Mine. 

V.  An  absolute  nullity  as  a  void  deed  or  judgment  will 
not  constitute  color  of  title,  and  the  Statute  of  Limitations 
will  not  run  in  favor  of  a  person  under  it.  {Bemal  v.  Gletm, 
33  Cal.  668;  1  Am.  &  Eng.  Ency.  p.  288,  notes,  and  cases 
cited;  Moore  v.  Brown,  11  How.  U.  S.,  book  13,  L.  C.  P.  Co. 
756.)  And  a  void  deed  will  not  connect  grantee  with  grant- 
or's possession,  nor  will  it  constitute  the  basis  of  an  action. 
{People  V.  Klunhe,  41  Cal.  264;  Weltony.  Palmer, 39  Cal. 456.) 

VI.  There  is  another  principle  involved  in  this  case  which 
demonstrates  the  error  of  the  district  court,  and  this  princi- 
ple arises  from  the  following  conditions,  viz :  First — It  might 
be  admitted  that  the  plaintiff  neither  has,  nor  ever  had,  any 
valid  title  to  the  Fraction  Mine.  Second — It  is  admitted 
that  the  most  he  is  entitled  to  claim  under  whatever  title  he 
has  shown  amounts  to  only  "  color  of  title."  Third — And 
only  having  a  color  of  title,  uncoupled  with  prior  actual  pos- 
session, and  having  failed  to  establish,  and  not  pretending  in 
this  case  that  he  did  establish,  any  actual  or  adverse  occu- 
pation for  the  statutory  period  of  two  years,  or  in  fact  for 
any  period,  his  "color  of  title"  can  avail  him  nothing. 
Fourth— We  find  that  the  premises  were  mineral  lands  of 
the  United  States,  presumably  open  to  location  by  Davidson 
&  Murphy,  and  certainly  open  to  such  location  unless  the 
plaintiff's  notice  of  exemption  from  assessment  work  for  the 
years  1893  and  1894  withdrew  the  land  from  location  on 
January  1,  1895.  Fifth — If  the  notices  filed  by  the  plaintiff 
in  the  years  1893  and  1894  operated  to  maintain  the  claim 
as  a  valid  subsisting  mining  claim,  it  probably  did  so,  not 
only  for  the  plaintiff  himself,  but  for  his  brother  and  for 
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Burtb,  and,  if  it  did  so  for  Burth,  it  preserved  it  for  DeBeck 
and  Stevens,  and  the  plaintiff,  not  having  shown  any  equita- 
ble, prescriptive  or  other  legal  title  to  the  interests  held  by 
DeBeck  and  Stevens,  their  interests  remained  intact  because 
the  plaintiff  has  shown  no  legal  successors  to  their  interests, 
and  hence  the  inconsistency  of  the  court  in  quieting  a  title 
in  the  plaintiff  which  never  existed. 

VII.  Defendant  submits  that  the  court,  by  its  judgment, 
has  quieted  the  title  in  the  plaintiff,  which  never  existed,  and 
which  title,  if  it  exists  to-day  at  all,  is  still  in  DeBeck  and 
Stevens,  and  with  which  title  the  plaintiff  has  shown  neither 
a  legal  nor  an  equitable  connection,  and  neither  of  them 
being  parties  to  this  action,  that  title  cannot  be  affected  by 
this  action,  nor  can  it  be  quieted  in  a  party  who  is  a  stranger 
to  it,  and  especially  it  cannot  be  quieted  in  favor  of  such 
stranger  as  against,  a  bona  fide  prior  occupant,  claiming 
under  a  color  of  title  superior  to  that  set  up  by  the  plaintiff. 

George  S.  Sawyer,  for  Respondent: 

I.  All  of  the  proceedings  in  the  cases  of  Neshitt  v.  DeBeck 
and  Stevens  were  valid,  and,  if  not  sufficient,  their  deficiency 
cannot  be  inquired  into  in  this  action  by  entire  strangers  to 
the  proceedings.  The  cases  in  Nevada,  referred  to  in  appel- 
lant's brief,  were  cases  between  the  parties  or  their  privies. 
(Pennoyer  v.  Neff,  95  U.  S.  721;  43  Cal.  643;  33  Cal.  506;  34 
Cal.  391;  37  Cal.  458;  44  Cal;  356-465;  65  Cal.  396;  12  Am. 
&  Eng.  Ency.  of  Law,  148  J.  and  note.) 

II.  The  appellant  admits  in  its  brief  that  an  attachment 
levied  on  a  mining  claim  would  be  such  a  right  as  could  be 
protected  from  forfeiture,  and  that  in  this-  case,  even  if  no 
judgments  had  been  rendered;  but  the  certificates  of  sale  gave 
an  equitable  color  of  title,  and  the  deed  gave  color  of  title 
which  could  ripen  into  title,  and  could  therefore  be  protected 
as  against  strangers.  (26  Am.  &  Eng.  Ency.  of  Law,  p.  40, 
et  seq.j  notes  and  cases  cited;  Tryon  v.  Huntoon^  67  Cal.  325; 
Field  V.  Columhet,  4  Saw.  523;  Hall  v.  Law,  102  U.  S.  466; 
Wilson  V.  Atkinson,  77  Cal.  485.) 

III.  That  the  Nesbitts  claimed  title  in  good  faith  from 
the  time  the  property  was  sold  to  them  is  not  disputed;  and 
that  Burth  recognized  them  as  his  cotenants  and  coowners 
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from  the  time  of  the  sale,  is  equally  indisputable  and  undis- 
puted. Thus  they  were  all  "  claimants"  within  the  meaning 
of  the  act  of  congress  of  July  18,  1894  (Stats.  1893-94,  p. 
114),  which  was  a  copy  of  the  act  of  November  3,  1893. 
(Morrison's  M.  Rights,  87;  Lindley  on  Mines,  sec.  633.) 

IV.  Burth,  for  whom  this  action  was  brought,  as  well  as 
the  other  coowners,  was  an  original  locator,  and  has  always 
done  everything  required  to  preserve  his  rights.  He  located 
the  claim,  caused  the  notices  to  be  recorded,  and  performed 
his  share  of  the  work,  always  in  connection  with  the  Nesbitts, 
whom  he  recognized  as  his  coowners,  and  kept  the  Fraction 
mining  claim  intact.  His  interest  certainly  was  never  for- 
feited, and,  consequently,  the  Fraction  mining  claim  was  not 
forfeited.  All  presumptions  are  against  forfeiture.  To  estab- 
lish a  forfeiture,  the  law  must  be  beyond  cavil,  and  the  evi- 
dence beyond  doubt.  (Lindley  on  Miups,  sec.  645,  and  cases 
cited  in  notes.) 

Henry  Rives  and  T.  J.  Osborne,  Attorneys  for  Petitioner  for 
Rehearing: 

I.  A  deed,  under  certain  circumstances,  although  invalid, 
constitutes  a  "color  of  title,"  but  a  certificate  of  sale  cannot 
be  said  to  have  that  force  or  effect,  however  valid  it  may 
actually  have  been;  and  how  much  less  than  "color  of  title" 
did  these  certificates  constitute  when  they  are  admitted  to 
have  been  originally,  and  are  still,  void  and  invalid? 

II.  We  contend  that  it  was  the  intention  of  congress,  in 
passing  the  acts  of  1893  and  1894,  where  it  has  used  the 
words  "claimant  or  claimants,"  to  have  intended  that  "claim- 
ant or  claimants"  should  only  include  locators  of  mines 
and  their  legal  successors  in  interest,  and  that  the  word 
"  claimant "  only  embraces  one  person  who  may  have  located 
a  mine,  and  that  "claimants"  is  intended  only  to  include  a 
number  of  persons  who  may  have  jointly  located  a  mine,  or 
who  may  have  jointly  succeeded  to  the  legal  title.  In 
instances  where  various  parties  may  have  made  various  and 
separate  locations  of  the  same  mine,  the  word  "claimants" 
would  only  embrace  those  who  had  made  these  separate  loca- 
tions, some  of  which  might  be  valid  and  the  others  invalid. 
Still  the  "claimants"  of  the  invalid  title  would  derive  no 
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benefit  from  the  filing  of  the  notice,  while  the  owner  of  the 
real  and  superior  title  would  be  the  only  "  claimant "  whose 
filed  and  recorded  notice  would  avail  anything. 

III.  In  its  opinion  in  this  case  this  court  properly  decides 
that  "  this  action  was  brought  *  *  *  pursuant  to  section 
2325  of  the  Revised  Statutes  of  the  United  States."  Now 
section  2326  of  the  Revised  Statutes  of  the  United  States 
provides  in  such  cases  that  "  after  judgment  shall  have  been 
rendered,  the  party  entitled  to  the  possession  of  the  claim 
*  *  *  may,  without  giving  further  notice,  *  *  *  file 
a  certified  copy  of  the  judgment  roll  with  the  register  of  the 
land  ofiice,  *  *  *  and  a  patent  shall  issue  thereon  for 
the  claim."  Now,  let  us  suppose  that  the  plaintiff  pursues 
this  course,  as  he  certainly  will,  and  while  he  may  have  an 
imperfect  title,  and  in  fact  while  the  real  title  may  clearly 
appear  in  another,  still  he  obtains  a  patent  under  such  a 
judgment  as  has  been  rendered  in  this  case,  not  that  he  has 
the  real  or  best  title,  but  simply  because  his  claim  to  the 
ground  may  be  better  than  that  of  the  defendant. 

IV.  To  prevent  such  a  result,  congress  on  the  3d  day 
of  March,  1881  (21  U.  S.  Stats.  505),  passed  the  following 
special  act,  which  provides:  "  That  if,  in  any  action  brought 
pursuant  to  section  2326  of  the  Revised  Statutes,  title  to 
the  ground  in  controversy  shall  not  be  established  by 
either  party,  the  jury  shall  so  find,  and  judgment  shall  be 
entered  according  to  the  verdict,  *  *  *  and  the  claim- 
ant shall  not  proceed  in  the  land  office  or  be  entitled  to  a 
patent  for  the  ground,  until  he  shall  have  perfected  his  title." 
This  act  seems  to  have  been  passed  with  special  reference  to 
exactly  such  cases  as  this,  and  we  think  it  cannot  be  seri- 
ously contended  that  plaintiff  has  "  established  title  to  the 
ground  in  controversy,"  however  superior  it  may  be  to  that 
of  the  defendant. 

V.  The  plaintiff  was  compelled  on  the  trial  to  establish 
the  validity  of  the  location  made  by  DeBeck,  Stevens  and 
Burth,  in  order  to,  if  possible,  show  he  had  regularly  suc- 
ceeded to  the  same;  but  in  this  he  has  failed,  although  he 
may  have  demonstrated  that  the  title  of  the  locators  is  still 
alive  through  his  notices,  etc.  Suppose  this  court  refuses  to 
prescribe  the  "  legal  value  "  of  the  plaintiff's  title,  but,  in  the 
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face  of  the  facts  and  the  last  quoted  statute,  quiets  the  title 
in  him,  what  will  the  unjust  result  be?  He  will  proceed  to 
obtain  his  patent,  and  when  the  holders  of  the  real  and 
manifestly  legal  title — DeBeck  and  Stevens — sue  him  to 
obtain  their  rights,  he  will  shield  and  cloak  himself  behind 
the  plea  of  a  prescriptive  title,  by  showing  that  he  has  held 
adversely  to  them  under  "  color  of  title  "  since  the  date  of 
his  fraudulent  deeds  on  February,  19,  1894. 

VI.  If  this  court  is  of  the  opinion  that  the  title  to  the 
Fraction  Mine  was  kept  alive  by  the  notices  filed  by  the 
Nesbitts  alor^e  in  1893  and  1894,  then  it  must  conclude  that 
the  relocation  by  Davidson  and  Murphy  was  invalid;  but  this 
conclusion  does  not  warrant,  or  in  the  slightest  degree  justify, 
the  court  in  quieting  the  title  in  the  plaintiff  and  his  brother, 
unless  they  have  *'  established  "  a  valid  title  in  themselves. 

By  the  Court,  Bonnifield,  J.: 

W.  M.  Davidson  filed  his  application  in  the  United  States 
Land  Office  at  Carson  City  for  a  patent  to  the  Sleeper  Mine, 
situated  in  Ferguson  mining  district,  Lincoln  county,  and 
the  plaintiff  filed  in  said  office  a  protest  against  the  issuance 
of  such  patent  and  an  adverse  claim  to  that  portion  of  the 
Sleeper  Mine  embraced  within  the  boundaries  of  the  Fraction 
Mine,  claiming  said  Fraction  Mine  -for  himself  and  his 
alleged  coowners,  George  Nesbitt  and  A.  Borth,  as  tenants 
in  common. 

This  action  was  brought  by  the  plaintiff  against  said  W. 
M.  Davidson,  pursuant  to  section  2325  of  the  Revised  Stat- 
utes of  the  United  States  and  section  1900  of  the  General 
Statutes  of  Nevada,  to  determine  the  right  of  possession  to 
the  Fraction  Mine. 

The  case  was  tried  before  the  district  court  in  and  for  said 
county  without  a  jury.  A  judgment  was  given  in  favor  of 
said  plaintiff  and  his  cotenants.  A  notice  of  motion  for  new 
trial  was  given  and  statement  on  motion  made  by  W.  M. 
Davidson,  the  defendant.  Before  said  motion  was  heard, 
Delamar's  Nevada  Gold  Mining  Company  was  substituted 
for  said  Davidson  as  defendant.  The  motion  was  denied. 
The  appeal  is  taken  from  the  judgment  and  from  the  order 
denying  a  new  trial. 
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The  notice  of  motion  for  new  trial  designates  as  grounds 
thereof:  First — Insufficiency  of  the  evidence  to  justify  the 
judgment  and  that  the  judgment  is  against  law.  Second — 
Errors  in  law  occurring  at  the  trial  and  excepted  to  by  the 
defendant.  The  court  made  no  express  findings.  One  of  the 
specifications  of  error  is  that  the  judgment  is  not  supported 
by  the  evidence.  The  inquiry  then  is  presented:  Is  there 
substantial  evidence  to  support  the  judgment? 

The  evidence  shows  that  W.  DeBeck,  H.  Stevens  and  A. 
Borth  located  the  Fraction  Mine  on  the  12th  day  of  May, 
1892,  and  that  they  performed  all  the  acts  required  to  make 
a  valid  location;  that  the  Nesbitt  Brothers  and  A.  Borth  did 
assessment  work  in  each  of  the  years  1895,  1896  and  1897  to 
the  full  amount  required  by  law;  that  the  Sleeper  Mine  was 
located  on  the  1st  day  of  January,  1895,  and  the  boundaries 
thereof  take  in  the  Fraction  Mine;  that  no  work  was  done 
on  the  Fraction  Mine  in  either  of  the  years  1893  and  1894, 
but  that  the  Nesbitt  Brothers  in  December  of  each  of  said 
years  had  a  notice  recorded  in  the  county  recorder's  office 
where  the  original  notice  of  the  location  of  the  Fraction  Mine 
was  filed,  declaring  their  intention  in  good  faith  to  hold  and 
work  said  mine. 

The  plaintiff  claimed  that  he  and  George  Nesbitt,  his 
brother,  had  acquired  all  the  right,  title,  interest  and  claim 
of  said  W.  DeBeck  and  H.  Stevens  in  and  to  the  Fraction 
Mine,  and  that  they  and  A.  Borth  were  the  owners  of  said 
mine  as  tenants  in  common.  In  support  of  this  claim  he 
offered  in  evidence  a  judgment  recovered  by  the  Nesbitt 
Brothers  against  said  W.  DeBeck  for  $212  in  the  justice's 
court  of  Pioche  township  in  Lincoln  county,  and  a  judgment 
recovered  by  them  against  said  H.  Stevens  on  the  same  day 
and  in  the  same  court  for  $160,  together  with  all  the  records, 
papers  and  proceedings  of  said  court  in  said  cases,  to  the 
introduction  of  which  counsel  for  defendant  objected  on  sev- 
eral different  grounds,  and  the  court  excluded  them  on  the 
ground,  in  effect,  that  the  record  showed  that  the  justice's 
court  had  not  acquired  jurisdiction  over  either  defendant  in 
either  of  said  cases. 

It  appears  that  on  the  15th  day  of  July,  1893,  the  justice's 
court  issued  an  execution  on  each  of  said  judgments   and 
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specially  deputed  A.  J.  Denton,  pursuant  to  the  provisions 
of  section  571  of  the  civil  practice  act,  to  serve  the  same; 
that  on  the  11th  day  of  August  next  following,  said  special 
officer  sold  to  the  Nesbitt  Brothers  all  the  right,  title  and 
interest  of  said  DeBeck  and  Stevens,  respectively,  in  and  to 
the  Fraction  Mine  under  and  in  pursuance  of  the  commands 
of  said  executions;  that  on  said  last  date  said  officer  executed 
to  the  Nesbitt  Brothers  a  certificate  of  said  sales,  respectively, 
and  filed  a  duplicate  copy  thereof  in  the  office  of  the  county 
recorder  on  the  19th  day  of  August,  1893;  that  on  the  19th 
day  of  February,  1894,  said  officer  executed  to  the  Nesbitt 
Brothers  deeds  of  conveyance  of  the  said  interest  of  DeBeck 
and  Stevens,  respectively,  in  said  mine,  no  redemption  having 
been  made.  The  certificates  and  deeds  were  admitted  in 
evidence,  against  the  objections  of  the  defendant,  but  for  the 
purpose  only  of  showing  or  as  "tending  to  show  color  of 
title  and  adverse  possession." 

Counsel  for  appellant  contends  and  his  theory  is,  in  effect, 
that  said  judgments  being  void,  the  certificates  of  sale  and 
the  deeds  executed  to  the  Nesbitt  Brothers  are  void  and  do 
not  tend  to  show  color  of  title  or  adverse  possession  to  said 
Fraction  Mine;  that  all  acts  done  by  the  Nesbitt  Brothers 
with  reference  to  said  mine  are  nugatory  and  can  avail  the 
plaintiff  nothing  in  this  action;  that  they  acquired  no  right 
to  file  said  notice  in  1893,  nor  in  1894,  because  the  certificates 
of  sale  gave  no  right  of  entry  upon  the  Fraction  Mine,  and 
that  said  deeds  gave  no  right  to  such  entry;  that  the  original 
locators  of  the  Fraction  Mine  having  failed  to  perform  the 
required  annual  labor  for  the  years  1893  and  1894,  and  hav- 
ing failed  to  file  any  notice  of  intention  to  hold  and  work 
the  mine,  as  required  by  the  acts  of  congress  in  that  respect, 
and  the  Nesbitt  Brothers  not  having  taken  actual  possession 
until  the  fall  of  1895,  the  mine  had  been  forfeited  and  was 
subject  to  relocation  when  the  defendant  and  James  Murphy 
located  the  Sleeper  Mine. 

The  vital  question  in  this  case  is  whether  the  said  notices 
the  Nesbitt  Brothers  caused  to  be  recorded,  of  their  intention 
to  hold  and  work  said  mine,  had  the  legal  effect  of  saving  the 
mine  from  being  subject  to  relocation  for  any  period  of  time. 
In  determining  this  question  it  is  not  necessary  to  consider 
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what  legal  value  said  certificates  of  sale  and  deeds  may  have, 
if  any,  except  as  evidence  tending  to  show  the  good  faith  of 
the  Nesbitt  Brothers  and  their  coclaimant,  A.  Borth,  in  all 
they  did  with  reference  to  said  mine. 

The  evidence  discloses  that,  from  the  date  of  said  sales, 
A.  Borth  regarded  the  Nesbitt  Brothers  as  having  acquired 
all  the  interests  of  DeBeck  and  Stevens  in  said  mine,  and 
that  the  Nesbitt  Brothers  and  A.  Borth  mutually  recognized 
each  other  as  coowners  of  said  mining  claim  as  tenants  in 
common;  that  upon  consultation  and  agreement  between 
them,  and  at  the  request  of  A.  Borth,  the  Nesbitt  Brothers 
had  said  notices  recorded  in  lieu  of  performing  the  annual 
labor;  that  said  notices  were  recorded  for  the  benefit  of  all 
three  and  to  represent  said  mine;  that  in  all  things  done  in 
the  premises  all  of  said  claimants  acted  in  good  faith  and  in 
the  belief  that  the  Nesbitt  Brothers  acquired  all  the  right, 
title  and  interest  of  DeBeck  and  Stevens  in  and  to  said  mine 
by  virtue  of  said  judgments,  and  sales  made  thereunder. 

If  the  Nesbitt  Brothers  at  the  instance  of  A.  Borth,  and 
in  pursuance  of  an  agreement  between  them  and  him,  had 
in  good  faith  performed  one  hundred  dollars'  worth  of  labor 
or  improvements  on  said  mine  in  1893  and  1894,  pursuant  to 
the  provisions  of  section  2324,  U.  S.  Revised  Statutes,  cer- 
tainly the  mine  would  not  have  been  subject  to  relocation  on 
the  1st  day  of  January,  1895,  although  it  might  turn  out  on 
judicial  investigation  that  the  Nesbitt  Brothers  had  no  legal 
or  equitable  title  to  any  interest  therein.  Such  labor  would 
have  represented  the  mine,  and  defeated  any  relocation  made 
in  1895.  It  is  true  that  work  done  by  a  mere  trespasser  or 
stranger  to  the  title  will  not  inure  to  the  benefit  of  the 
locator.  {Little  Gunnel  M,  Co,  v.  Kawher^  1  Morr.  Min.  Rep. 
536.)  But  when  the  mine  is  represented  by  an  owner,  and 
annual  work  performed  by  or  at  the  instance  of  the  owner 
or  some  one  in  privity  with  him,  it  is  sufficient.  (2  Lindley 
on  Mines,  sec.  633.) 

Evidently  it  was  the  intention  of  congress,  in  passing  the 
special  acts  of  1893  and  1894,  suspending  the  requirements 
of  section  2324  of  the  Revised  Statutes  as  to  the  annual  labor 
on  mining  claims,  that  the  recording  of  the  prescribed  notice 
should  have  the  same  legal  effect  as  performing  the  labor. 


Digitized  by 


Google 


284  Nesbitt  v.  Delamar  M.  Co.  L24th  Nev. 


Opinion  of  the  Court^-Bonnifield,  J. 


The  act  of  1893  provides  *  *  *  "  that  no  mining  claim 
which  has  been  regularly  located  and  recorded  as  required 
by  the  local  laws  and  mining  regulations  shall  be  subject  to 
forfeiture  for  non-performance  of  the  annual  assessment 
work  for  the  year  eighteen  hundred  and  ninety-three;  pro- 
vided, that  the  claimant  or  claimants  of  any  mining  location, 
in  order  to  secure  the  benefits  of  this  act,  shall  cause  to  be 
recorded  in  the  office  where  the  location  notice  or  certificate 
was  filed  on  or  before  December  thirty-first,  eighteen  hun- 
dred and  ninety-three,  a  notice  that  he  or  they  in  good  faith 
intend  to  hold  and  work  said  claim."  The  act  of  1894  was 
the  same  in  terms  as  the  act  of  1893,  except  the  year  of  1894 
was  substituted  for  the  year  1893. 

The  Fraction  Mine  being  represented  by  one  of  the  loca- 
tors, A.  Borth,  and  said  Nesbitt  Brothers  having  had  said 
notices  recorded,  in  pursuance  of  said  agreement  and  at  the 
instance  of  said  Borth,  as  well  as  of  themselves,  and  under 
the  honest  belief  of  all  three  that  the  Nesbitt  Brothers  had 
legally  acquired  all  the  right,  title  and  interest  of  the  other 
two  locators  by  virtue  of  said  judgments  and  sales  made 
thereunder,  we  are  of  opinion  that  said  mine  had  not 
been  forfeited  nor  subject  to  relocation  when  the  location  of 
the  Sleeper  Mine  was  made,  and,  therefore,  that  the  location 
of  the  Sleeper  Mine  was  and  is  invalid  in  so  far  as  it  covers 
the  Fraction  mining  claim. 

The  contention  of  counsel  that,  in  the  sense  of  said  Statutes 
of  1893  and  1894,  "  the  claimant  or  claimants  "  authorized  to 
secure  the  benefits  of  said  acts,  miist  have  a  valid  claim  to 
the  mining  ground  claimed,  is  not,  in  our  opinion,  tenable. 
In  case  of  conflicting  locations  of  the  same  mining  claim, 
the  respective  claimants  are  both  required  to  perform  the 
annual  labor,  and  in  1893  and  1894  they  were  both  required 
to  do  the  required  assessment  work,  or  cause  the  prescribed 
notice  to  be  recorded  in  lieu  thereof,  yet  in  no  such  case  could 
both  have  a  valid  claim  to  the  same  mine. 

Counsel  contends  that  the  judgment  is  against  law  in  that 
it  quiets  the  title  in  the  plaintiff,  which  title  they  allege 
''  never  existed  and  which  title,  if  it  exists  at  all,  is  still  in 
DeBeck  and  Stevens,  and  with  which  title  the  plaintiff  has 
shown  neither  a  legal  nor  an  equitable  connection,  and  neither 
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o!  them  (DeBeck  and  Stevens)  being  parties  to  this  action, 
that  title  cannot  be  affected  by  this  action,  nor  can  it  be 
quieted  in  a  party  who  is  a  stranger  to  it,  and  especially  it 
'cannot  be  quieted  in  favor  of  such  stranger  as  against  a  bona 
fide  prior  occupant,  claiming  under  color  of  title  superior  to 
that  set  up  by  the  plaintiff." 

The  answer  to  this  contention  is  that  the  title  to  the 
Fraction  Mine  was  quieted  in  the  plaintiff  and  his  said 
coclaimants,  ojie  of  whom  is  A.  Borth,  one  of  the  original 
locators;  that,  as  we  think  we  have  shown,  said  mine  has  not 
been  subject  to  forfeiture,  and  hence  the  defendant's  reloca- 
tion is  invalid ;  that  if  the  Nesbitt  Brothers  have  no  valid 
title  to  DeBeck  and  Stevens'  interest,  and  have  not  otherwise 
a  valid  interest  in  said  mine,  A.  Borth  has  the  exclusive  right 
of  possession  as  against  them,  as  well  as  against  the  defend- 
ants, and  the  invalidity  of  the  claim  of  the  Nesbitt  Brothers 
could  not  avail  the  defendant  or  make  valid  or  strengthen 
his  claim,  nor  could  it  invalidate  or  impair  the  validity  of 
the  claim  of  A.  Borth.  Any  question  that  may  exist,  if  any, 
between  any  of  the  locators  of  the  Fraction  Mine  and  the 
Nesbitt  Brothers  as  to  the  rights  of  the  latter  claimants  with 
reference  to  said  mine,  is  a  matter  solely  of  their  own  con- 
cern, and  not  a  matter  in  which  the  defendant  has  any  legal 
interest. 

We  are  of  opinipn  that  the  evidence  is  sufficient  to  sup- 
port said  judgment  and  that  said  judgment  is  not  against 
law.  The  judgment  and  order  appealed  from  are,  therefore, 
affirmed. 

ON   PETITION   FOR  REHEARING. 

By  the  Court,  Bonnifield,  J.: 

The  first  ground  urged  for  a  rehearing  is  "  that  the  plain- 
tiff does  not  pretend  to  sue  except  in  his  own  behalf,  and  it 
certainly  affirmatively  appears  from  the  complaint  and  the 
admissions  in  the  case  that  he  alone  filed  a  protest  in  the 
United  States  Land  Office  against  defendant's  application 
for  a  patent,  and  therefore  the  appellant  claims  that  this 
court  erred  in  assuming,  as  it  does  in  the  opinion,  that  the 
plaintiff  claimed  in  his  protest  or  in  this  action  said  Fraction 
Mine  for  himself  and  his  alleged  coowners,  George  Nesbitt 
and  A.  Borth  as  tenants  in  common." 
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Counsel  are  in  error  in  the  above  contention.  By  the  com- 
plaint it  is  alleged  that  the  plaintiff  and  his  coowners  as 
tenants  in  common  are  in  possession  and  entitled  to  the  pos- 
session of  the  Fraction  Mine,  etc.  Also,  that  the  plaintiff' 
filed  in  the  United  States  Land  Office  his  and  his  cotenants' 
adverse  claim  to  that  portion  of  the  Sleeper  Mine  embraced 
within  the  Fraction  Mine,  and  plaintiff  prays  that  the  title 
to  said  Fraction  Mine  be  quieted  in  him  and  his  cotenanta, 
and  such  is  the  decree  of  the  trial  court.  The  adverse  claim, 
filed  as  aforesaid,  alleges,  substantially,  that  the  affiant  (the 
plaintiff  here)  and  his  cotenants  (naming  them),  George 
Nesbitt  and  A.  Borth,  are  the  owners,  etc.,  of  the  Fraction 
Mine  as  tenants  in  common. 

By  the  answer  it  is  alleged  "  that  said  plaintiff  and  the  said 
George  Nesbitt  and  A.  Borth  base  their  ri^ts  to  such  pos- 
session (of  a  portion  of  the  Sleeper  Mine)  upon  the  alleged 
pretended  location  called  by  them  the  Fraction  mine."  *  *  * 

Where  a  claim  is  owned  by  more  than  one  individual,  it  is 
customary  to  select  one  to  act  in  behalf  of  all,  for  which  pur- 
pose a  special  power  of  attorney  is  executed  and  filed  with 
the  application,  but  this  is  not  necessary.  (Lindley  on  Mines, 
sec.  681.)  The  practice  of  the  department  has  been  to  recog- 
nize such  application,  signed  by  one  joint  owner  in  behalf 
of  himself  and  the  remaining  owners.  (Lindley  on  Mines, 
sec.  681;  Ayers  v.  Dailey,  3  Copp's  L.  0.  196.)  Unquestion- 
ably an  act  manifestly  done  by  one  coowner  for  the  benefit 
of  all  would  be  presumed  to  be  authorized  or  at  least  ratified. 
(Lindley,  sec.  681.) 

The  contention  of  petitioner  that  neither  the  certificates  of 
sale  of  the  interests  of  DeBeck  and  Stevens  in  the  Fraction 
Mine  nor  the  deeds  of  the  officer  show  color  of  title  in  Nesbitt 
Brothers,  we  think,  is  not  correct.  The  certificates  are  regular 
in  form  and  fully  comply  with  section  3253,  General  Statutes 
of  Nevada,  which  provides  that:  "  Upon  a  sale  of  real  estate 
(under  execution)  the  purchaser  shall  be  substituted  to  and 
acquire  all  the  right,  title,  interest  and  claim  of  the  judgment 
debtor  thereto,  and  when  the  estate  is  less  than  a  freehold  of 
two  years  unexpired  term,  the  sale  shall  be  absolute.  In  all 
other  cases  the  real  property  shall  be  subject  to  redemption 
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as  provided  in  this  chapter.  The  officer  shall  give  to  the 
purchaser  a  certificate  of  sale  containing,  *  *  *.  A  dupli- 
cate of  such  certificate  shall  be  filed  by  the  officer  in  the 
office  of  the  recorder  of  the  county."  All  of  which  the  officer 
did. 

The  deeds  are  also  regular  in  form  and  purport  to  convey 
by  the  officer  said  interests  of  DeBeck  and  Stevens  in  said 
mine  to  Nesbitt  Brothers. 

Petitioner  further  claims  that,  if  the  judgment  is  affirmed, 
the  patent  will  be  issued  to  the  plaintiff,  and  that  DeBeck 
and  Stevens  will  be  robbed  of  possibly  immensely  valuable 
property.  But  it  does  not  appear  that  DeBeck  and  Stevens 
would  be  robbed  of  anything,  or,  if  they  were,  how  the  appel- 
lant would  be  affected  thereby.  It  does  not  appear  that  they 
have  or  claim  to  have  any  interest  in  said  mine.  It  appears 
that  they  left  the  state  about  five  years  ago,  and  there  is  no 
intimation  that  they  ever  intend  to  return.  It  appears  that 
after  the  location  of  said  mine  they  did  nothing  to  preserve 
their  interests  therein,  and  that  nothing  was  done  for  them 
in  that  respect.  Besides,  this  action  is  a  continuation  of  the 
proceedings  instituted  in  the  United  States  Land  Office,  and 
it  does  not  appear  that  DeBeck  and  Stevens,  or  either  of 
them,  filed  any  protest  or  adverse  claim  in  that  office,  or  that 
any  was  filed  in  their  behalf.  {Wolverton  v.  Nichols,  119  U. 
S.  485;  Doe  v.  Waterloo  M.  Co.,  43  Fed.  219.) 

"  The  statute  makes  such  a  proceeding  regularly  prosecuted 
when  the  period  of  notice  is  completed,  without  the  presenta- 
tion of  an  adverse  claim  absolutely  conclusive  against  adverse 
claims.  The  proceeding  is  in  the  nature  of  a  proceeding  in 
rem,  and  is  binding  upon  all  the  world  so  far  as  any  unrep- 
resented adverse  claim  is  concerned."  {Hamilton,  v.  Southern 
Nevada  G.  &  S.  M.  Co.,  13  Saw.  113.) 

"The  publication  and  posting  of  notice  of  the  application 
for  patent  is  a  process  which  brings  all  adverse  claimants 
into  court — a  summons  to  all  persons  whose  interests  may 
be  affected  by  the  issuance  of  a  patent  to  the  tract  applied 
for  to  appear  and  file  their  adverse  claim."  (Lindley  on 
Mines,  sec.  713,  and  cases  cited.) 

"  It  is  so  well  established  as  to  be  axiomatic,  that  a  failure 
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to  file  an  adverse  claim  within  the  time  fixed  by  law  oper- 
ates as  a  waiver  of  all  rights  which  were  the  proper  subject 
of  such  a  claim."     (Lindley,  sec.  742,  note  1.) 

We  find   no  valid   reason  for  granting  a  rehearing.    It 
therefore  is  denied. 
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[No.  1530.] 

APRIL  FOOL  GOLD  MINING  AND  MILLING  COM- 
PANY, A  Corporation,  Appellant,  v.  T.  E.  DULA,  bt 
AL.,  Respondents. 

Practicb— Stipulations  of  Counsel.  Stipalations  by  coansel  in  relation 
to  matters  ander  their  control  are  binding,  bat  a  stipalation  ignor- 
ing the  positive  requirements  of  law  will  be  disregarded. 

Idem— Idsm — Appeal — Statement  on  Motion  fob  New  Trial.  Under  sec- 
tion 197  of  the  civil  practice  act,  providing  for  a  statement  on  motion 
for  a  new  trial,  and  that  the  statement  thus  ased,  in  connection  with 
pleadings  and  the  evidence,  and  the  minutes  of  the  court  read  or 
referred  to  on  the  hearing,  shall  constitute  the  papers  to  be  used  on 
appeal,  where  the  statement  did  not  contain  any  of  the  testimony, 
and  the  documentary  evidence  was  not  referred  to  nor  identified  by 
the  certificate  of  the  district  court,  a  stipulation  that  such  papers 
should  be  treated  as  properly  certified  for  purpose  of  appeal  will  be 
disregarded. 

Appeal  from  the  District  Court  of  the  State  of  Nevada, 
Lincoln  county;  A.  E.  Cheney,  District  Judge,  presiding: 

Action  by  the  April  Fool  Gold  Mining  and  Milling  Com- 
pany against  T.  E.  Dula,  and  others.  Judgment  for  defend- 
ants. From  an  order  denying  a  new  trial,  plaintiff  appeals. 
AflSrmed. 

The  facts  sufficiently  appear  in  the  opinion. 


Henry  Rives  and  /.  R,  Judge,  for  Appellant. 
Vol.  XXIV— 19. 
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F.  R.  McNamee,  George  S.  Sawyer  and  T.  J,  Osborne,  for 
Respondents. 

By  the  Court,  Belknap,  C.  J.: 

The  district  court  overruled  a  motion  for  new  trial  upon 
the  grounds  that  the  statement  did  not  contain  any  of  the 
testimony,  nor  was  the  documentary  evidence  referred  to  and 
made  a  part  of  the  statement,  and  testimony  taken  by  a 
reporter,  identified  by  the  certificate  of  the  district  judge. 

No  question  is  made  touching  the  correctness  of  the  ruling, 
but  its  effect  is  sought  to  be  avoided  by  a  stipulation  entered 
into  by  counsel  in  this  court  that  the  documentary  evidence 
and  the  testimony  taken  by  the  reporter  shall  be  treated  as 
having  been  identified  for  the  purposes  of  this  appeal.  The 
legal  effect  of  the  stipulation  was  not  discussed  at  the  bar, 
but  the  court  of  its  own  motion  must  suggest  reason  why  it 
should  not  be  considered. 

Section  197  of  the  civil  practice  act  provides  for  the  state- 
ment to  be  used  upon  motion  for  new  trial,  and  indicates  the 
several  proceedings  by  which  it  may  be  perfected.  When 
the  statement  has  been  perfected,  it  is  provided  that  ♦  *  * 
"  the  statement  thus  used,  in  connection  with  such  pleadings, 
depositions,  documentary  evidence  on  file,  testimony  taken 
by  a  reporter  and  the  minutes  of  the  court  as  are  read  or 
referred  to  on  the  hearing,  shall  constitute,  without  further 
statement,  the  papers  to  be  used  on  appeal  from  the  order 
granting  or  refusing  a  motion  for  new  trial." 

Under  this  provision  the  district  courts  and  the  supreme 
court  act  upon  the  same  statement.  The  district  courts  pri- 
marily have  jurisdiction  of  the  statement  upon  motion  for 
new  trial,  and  their  records  made  in  accordance  with  the 
provisions  of  the  statute  cannot  be  altered  by  this  court. 
Stipulations  by  counsel  in  relation  to  matters  under  their 
control  are  binding,  but  a  stipulation  ignoring  the  positive 
requirements  of  law  will  be  disregarded. 

Judgment  affirmed. 
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[No.  1615.] 

In  Re  Estate  of  M.  D.  FOLEY,  Deceased,  W.  E.  GRIF- 
FIN, Administrator  of  the  Estate  of  M.  D.  FOLEY, 
Deceased,  Appellant,  v.  JOHN  D.  FOLEY,  JERE- 
MIAH D.  FOLEY,  EDMUND  D.  FOLEY,  ANNA  D. 
FOLEY  and  JOHANNA  FOLEY,  Respondents. 

Probate  Practice— Partial  Distribution— Rights  of  Grantee  of  Heir. 
When  any  person  appears  in  a  proceeding  for  partial  distribution  of 
the  estate  of  a  decedent,  claiming  the  property  sought  to  be  dis- 
tributed as  the  grantee  of  an  heir,  devisee  or  legatee,  and  objects  to 
such  distribution  being  made  to  his  grantor,  the  distribution  should 
be  denied  or  suspended  until.the  rights  of  the  contestant  are  deter- 
mined on  final  distribution  or  in  some  other  appropriate  proceeding. 

Appeal  from  the  District  Court  of  the  State  of  Nevada, 
Washoe  county;  0.  E.  Mack,  District  Judge,  presiding: 

Administration  of  the  estate  of  M.  D.  Foley,  deceased. 
Petition  of  Mrs.  Oscar  J.  Smith,  former  widow,  for  a  par- 
tial distribution.  John  D.  Foley  and  others,  heirs,  answered. 
From  a  decree  of  distribution,  the  administrator,  W.  E. 
GriflBn,  appeals.  Reversed.  Petition  for  rehearing  denied. 
(See  case  of  Smith  v.  Foleyy  this  volume,  page  198.) 

The  facts  suflSciently  appear  in  the  opinion. 

Curler  &  Curler,  for  Appellant. 

R.  R.  Bigelow,  Geo,  W.  Baker  and  T.  V.  Julien,  for  Respond- 
ents. 

By  the  Court,  Belknap,  C.  J.: 

There  have  been  two  appeals  taken  in  the  matter  of  the 
above  estate,  one  by  Mrs.  Smith,  Docket  No.  1518,  and  the 
present  one  by  the  administrator,  Docket  No.  1515. 

The  same  question  is  presented  by  each  of  the  appeals, 
and  upon  the  authority  of  our  former  decision,  Docket  No. 
1518,  the  judgment  herein  is  reversed  and  the  cause  remanded. 

ON  petition  for  rehearing. 

By  the  Court: 

We  determined  the  appeal  in  this  case  upon  the  authority 
of  the  case  of  Mrs.  Smith  v.  Foley,  et  al.  The  respondents 
have  petitioned  for  a  rehearing  based  mainly  upon  the  ground 
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that  in  the  Smith-Foley  case  it  is  not  clear  what  the  decision 
is  with  respect  to  the  sufficiency  of  respondents'  answer  as 
an  objection  to  distribution  being  made  to  Mrs.  Smith  of  the 
property  in  dispute. 

In  that  case  (antey  pages  197-216),  the  sufficiency  of  the 
answer  of  respondents  as  an  objection  under  the  statute  to 
the  distribution  to  Mrs.  Smith  of  the  one-half  of  the  com- 
munity property  claimed  by  them  as  grantees  was  not 
raised  by  counsel,  nor  considered  by  the  court.  To  remove 
any  doubt  that  counsel  may  have  on  that  point,  we  hold 
that  when  any  person  appears  in  a  proceeding  for  partial 
distribution  of  the  estate  of  a  decedent,  claiming  to  be  inter- 
ested in  the  estate  as  the  grantee  of  an  heir,  devisee  or  leg- 
atee, and  claiming  the  property  sought  to  be  distributed  as 
his  own,  and  objects  to  such  distribution  being  made  to  his 
grantor  on  these  grounds,  the  distribution  should  be  denied 
or  suspended  until  the  rights  of  the  contestant  may  be 
determined  on  final  distribution  or  in  some  other  appropriate 
proceeding. 

The  petition  for  rehearing  is  denied. 


[No.  1522.] 

A.  S.  THOMPSON,  Appellant,  v.  H.  W.  TURNER,  Auditor 
OP  Lincoln  County,  Respondent. 

Stare  Decisis.  In  this  case,  the  court  having  passed  upon  the  point 
involved  in  two  other  cases,  the  legislature  having  passed  a  number 
of  acts  of  the  same  character,  and  it  having  been  the  recognized  law 
of  the  state  for  a  number  of  years,  the  question  must  be  considered 
as  settled. 

Constitutional  Law — County  Debt.  The  act  approved  March  6,  1897 
(Stats.  1897,  p.  47),  providing  for  the  payment  of  the  indebtedness  of 
Lincoln  county,  is  not  in  violation  of  the  constitutional  provision 
(Const,  art.  IV,  sec.  20)  against  "  special  and  local  laws  regulating 
county  business." 

Appeal  from  the  District  Court  of  the  State  of  Nevada, 
Lincoln  county;  G.F.  Talbot ,  District  Judge : 

Mandamus  by  A.  S.  Thompson  against  H.  W.  Turner, 
Auditor  of  Lincoln  county.  Writ  denied,  and  petitioner 
appeals.     Affirmed. 

The  facts  sufficiently  appear  in  the  opinion. 
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opinion  of  the  Court—Massey,  J. 

T.  J.  Oabome  and  George  S.  Sawyer^  for  Appellant. 
F,  R,  McNamee,  for  Respondent. 

By  the  Court,  Masssy,  J.: 

The  appellant  made  application  to  the  district  court  for 
a  writ  of  mandamus  against  the  respondent,  as  auditor  of 
Lincoln  county,  to  compel  the  issuance  of  warrants  for  the 
payment  of  certain  certificates  of  indebtedness  owned  and 
held  by  the  appellant,  against  the  general  fund  in  the  treasury 
of  said  county.  From  a  judgment  in  favor  of  the  respondent, 
the  appeal  has  been  taken. 

The  refusal  of  the  respondent  to  issue  the  warrants  is  based 
upon  that  certain  act  of  the  legislature  making  provision  for 
the  payment  of  the  indebtedness  of  Lincoln  county,  approved 
March  6,  1897.     (Stats.  1897,  p.  47.) 

The  appellant  contends  that  this  act  is  unconstitutional, 
and  the  question  presented  by  this  contention  is  the  only 
one  to  be  determined.  The  same  question  was  before  this 
court  in  the  case  of  Youngs  v.  Hall,  9  Nev.  212,  in  which 
a  majority  of  the  court  held  a  similar  act  constitutional. 
While  that  case  may  have  been  criticised,  and  doubts  may 
be  entertained  as  to  the  correctness  of  the  ruling,  it  has  been  • 
the  recognized  law  of  the  state  for  a  number  of  years,  and 
the  legislature  has  since  passed  a  number  of  acts  similar  in 
character. 

This  court,  since  the  ruling  in  Youngs  v.  Hall,  supra,  held 
a  similar  act  constitutional.  ( Odd  Fellows^  Bank  v.  QuiUen, 
11  Nev.  109.) 

We  must,  therefore,  consider  the  question  as  settled,  and 
are  unwilling  to  disturb  the  rule.  This  conclusion  has  been 
reached  after  a  long  and  careful  consideration  of  the  very 
cogent  reasons  urged  on  behalf  of  appellant,  and  without 
expressing  any  opinion  as  to  what  the  rule  should  be,  if  the 
question  were  new,  the  judgment  will  be  affirmed. 
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[No.  1527.] 

SUSAN  BAILEY,  Respondent,  v.  F.  L.  LITTELL,  as 
Sheriff  of  Lyon  County,  et  al.,  Appellants. 

Husband  and  Wifb— Fbaudulent  Convetancb&--Exkmption8.  Property 
which  is  exempt  from  ezecation  by  statute  may  be  transferred  by 
the  owner  free  from  any  claim  of  his  creditors,  and  a  gift  of  such 
property  by  a  husband  to  his  wife  is  valid,  and  cannot  be  defeated 
by  his  creditors. 

Appbal— Costs  Omitted  fbom  Judgment.  Failure  of  the  clerk  to  insert 
the  amount  of  plaintiff's  costs  in  the  judgment  is  not  legal  groand 
for  dismissing  an  appeal. 

Appeal  from  the  District  Court  of  the  State  of  Nevada, 
Lyon  county;  C.  E,  Mack,  District  Judge: 

Action  by  Susan  Bailey  against  F.  L.  Littell,  as  Sheriff  of 
Lyon  county,  et  al.  From  a  judgment  for  plaintiff,  and  an 
order  denying  a  new  trial,  defendants  appeal.     Affirmed. 

The  facts  sufficiently  appear  in  the  opinion. 

F.  M.  Huffaker,  for  Appellants: 

I.  The  court  erred  in  giving  the  first  special  instruction 
asked  by  the  plaintiff,  for  the  reason  that  this  instruction 
does  not  correctly  state  the  law  applicable  to  fraud  in  cases 
of  transactions  between  husband  and  wife.  Its  tendency  is  to 
mislead  the  jury  to  the  prejudice  of  defendants.  It  informs 
the  jury  that  in  this  case,  notwithstanding  the  plaintiff  may 
have  directed  her  husband  to  manage  and  control  her  prop- 
erty and  deal  with  it  as  his  own,  yet  they  cannot  find  any 
fraud  as  against  creditors,  unless  the  facts  sufficient  to  estab- 
lish a  fraud  are  clear  and  convincing,  without,  at  the  same 
time,  informing  the  jury  as  to  what  character  of  facts  is  an 
element  of  fraud.  It,  in  effect,  withdraws  from  the  jury 
any  consideration  of  circumstances  attending  transactions 
between  husband  and  wife  by  saying  the  proof  "  should  be 
so  strong  and  cogent  as  to  satisfy  the  mind  and  conscience 
of  a  common  man,  and  so  to  convince  him  that  he  would 
venture  to  act  upon  that  conviction  in  matters  of  the  highest 
concern  and  importance  to  his  own  interests."  "And  as  an 
allegation  of  fraud  is  against  the  presumption  of  honesty  it 
requires  stronger  proof  than  if  no  such  presumption  existed." 

II.  I  contend  that  when  a  husband  is  in  debt  the  pre- 
sumption is  against  honesty  in  transactions  between  husband 
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and  wife,  hence  this  instruction  is  not  the  law  of  this  case,  as 
this  court  has  well  said:  ^'No  doubt  the  circumstances  of 
the  relation,  and  the  facility  with  which  frauds  may  be 
accomplished  under  the  pretense  of  sales  or  gifts  between 
husband  and  wife  should  be  carefully  weighed  in  determin- 
ing whether  a  gift  has  been  made"  (Lake  v.  Bender,  18  Nev. 
385),  and  such  would  have  been  the  law  in  this  case,  but  the 
instructions  as  given  took  all  such  consideration  from  the 
jury,  and  was,  therefore,  misleading. 

III.  Can  the  homestead  be  then  disposed  of  and  made  the 
separate  property  of  the  wife  when  the  husband  is  in  debt? 
If  not,  then  the  court  also  erred  in  refusing  defendants' 
special  instruction  9:  "  You  are  instructed,  gentlemen  of  the 
jury,  that  a  husband  while  in  debt  cannot  make  a  valid  gift, 
as  against  existing  creditors,  to  his  wife."  Is  this  law?  It 
certainly  is,  and  has  been  so  held  uniformly,  upon  the  princi- 
ple that "  a  man  should  be  just  before  generous."  "  If  the 
husband  can  transfer  common  property  to  the  wife  by  direct 
conveyance  to  her,  it  must  be  as  a  gift,  he  being  at  the  time 
free  from  debts  or  liabilities."  {Kahner  v.  Ashenauer,  17  Cal. 
578;  Jackson  v.  Torrence,  83  Cal.  521;  Peck  v.  Brummagin,  31 
Cal.  440;  Higgins  v.  Johnson,  20  Tex.  389.) 

IV.  The  second  of  defendants'  said  refused  instructions 
is  certainly  the  law  in  this  state,  and  should  have  been  given 
instead  of  plaintiff's  third,  for  to  say  that  a  homestead  can- 
not be  taken  by  creditors  is  misleading,  as  under  our  statutes 
it  depends  on  conditions  named,  and  it  may  be  taken  by 
creditors  when  abandoned,  or  when  changed  from  a  home- 
stead into  other  property,  or  diverted  to  other  use.  ( Wright 
V.  Wertheimevy  28  Pac.  440.)  Such  are  the  requirements  of 
our  laws.  (Gen.  Stats.  539;  Smith  et  al.  v.  Shrieves,  13  Nev. 
303;  Lachman  v.  Walker,  15  Nev.  422;  Child  v.  Singleton,  15 
Nev,  461.) 

V.  How  much  stronger  does  the  foregoing  principle  apply 
to  the  facts  of  the  case  at  bar,  where  the  proceeds  are  invested 
in  other  property  which  cannot  be  made  a  homestead,  and 
under  the  claim  that  a  homestead  can  thus  be  converted  into 
separate  property  of  the  wife?  This  is  the  theory  upon 
which  plaintiff  tried  her  case  and  the  court  instructed  the 
jury,  to  sustain  which  would   require   judicial  legislation. 
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Consequently,  it  was  prejudicial  error  for  the  court  to  refuse 
defendants'  second  and  third  instructions. 

VI.  There  is  no  question  that  the  cattle  in  controversy 
were  paid  for  in  part  with  money  derived  from  a  sale  of 
plaintiff's  and  her  husband's  homestead  on  community  prop- 
erty in  Churchill  county,  and  partly  with  borrowed  money. 
Upon  what  statute  or  principle  can  this  be  claimed  to  be 
separate  property  of  the  plaintiff  and  exempt  from  her  hus- 
band's debts,  and  particularly  exempt  from  a  debt  in  exist- 
ence at  the  time  of  the  entire  transaction?  When  the  proceeds 
of  a  homestead  are  invested  in  anything  except  another 
homestead,  evidenced  by  a  duly  recorded  declaration,  the 
exemption  laws  do  not  protect  them  from  the  husband's 
creditors.  As  bearing  on  this  I  cite:  Hoyt  v.  Howe,  3  Wis. 
742;  Folsom  v.  Carlie,  5  Minn.  333,  337;  Moore  v.  Orangery  30 
Ark.  574;  TUlotaon  v.  Millard,  7  Minn.  513;  State  v.  Oeddis, 
44  Iowa,  539. 

VII.  It  would  seem  the  principles,  as  enunciated  by  the 
Supreme  Court  of  California,  should  apply  to  the  case  at 
bar,  to  wit:  "  If  the  husband  at  the  time  of  the  gift  to  his 
wife  of  money,  so  that  she  could  act  as  sole  trader,  was 
embarrassed,  the  transfer  would  be  fraudulent  and  void  as 
to  his  creditors."  (Guttermau  v.  Scannel,  7  Cal.  479;  63  Cal. 
465;  Morgan  v.  Hecher,  74  Cal.  540;  Wetherly  v.  Straus,  93 
Cal.  283.) 

VIII.  Then  the  question  of  intent  in  making  such  gift 
comes  in  as  an  element  to  be  submitted  to  the  jury,  and  the 
court  erred  in  refusing  defendants'  instruction  No.  9,  and 
giving  plaintiff's  third.  For  the  court  to  instruct  the  jury 
"  that  a  husband  may  make  a  gift  to  his  wife  of  his  interest 
in  the  homestead,  or  of  the  proceeds  of  the  sale  of  the  home- 
stead, *  *  *  and  in  neither  case  can  creditors  complain, 
because  such  gift  does  not  affect  property  that  they  could  sub- 
ject to  their  claims,  and,  further,  that  such  gift  by  operation 
of  law  becomes  the  separate  property  of  the  wife,"  is  to  posi- 
tively say  to  the  jury:  "  You  cannot  consider  any  question 
of  fraudulent  intent  or  financial  condition  of  the  donor;  there 
is  but  one  question  for  you  to  decide:  '  Did  the  husband 
give  the  proceeds  to  his  wife?'"  This  is  certainly  not  law, 
for  there  are  conditions  under  which  a  homestead  may  be 
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taken  by  the  husband's  creditors.  Then,  for  the  court  to  say 
that  under  no  state  of  case  can  creditors  subject  a  homestead 
or  its  proceeds  to  their  claims  is  manifest  error.  To  say  the 
least,  under  the  authorities,  the  question  of  bona  fides  should 
have  been  submitted  to  the  jury.  {Judson  v.  Lyford,  84  Cal. 
505;  Landers  v.  Beers^  48  Cal.  546;  Kane  v.  Desmond j  63  Cal. 
464;  Morgan  v.  Ball,  81  Cal.  93.) 

IX.  The  conditions  under  which  a  homestead  can  and 
cannot  be  taken  by  creditors  of  the  husband  should  have  been 
stated  to  the  jury  by  the  court;  and  this  defendants  asked 
in  their  instructions,  which  were  refused,  the  court  telling 
the  jury  that  a  homestead  or  its  proceeds  could  not,  under 
any  condition,  be  taken  by  a  creditor  of  the  husband,  and 
further  that,  under  all  conditions  and  circumstances,  a  hus- 
band had  the  right  to  give  to  his  wife  his  interest  in  the 
homestead,  and  ipso  facto,  by  operation  of  law,  it  becomes  the 
separate  property  of  the  wife,  to  be  ever  after  used,  managed 
and  invested  by  the  husband  in  business  for  the  benefit  of 
the  union,  for  the  purpose  of  preventing  creditors  reaching 
it.  This  is  the  theory  upon  which  the  court  instructed  the 
jury,  and  of  which  defendants  complain  as  not  correctly 
stating  the  law. 

X.  The  policy  of  our  statute  being  to  secure  a  homestead 
to  parties,  while,  and  only  while,  a  declaration  thereof  is 
duly  recorded,  and  the  same  is  occupied  and  lived  upon  as  a 
home  by  the  declarants,  without  which  it  may  be  taken  by 
the  creditors  of  the  husband,  any  failure  of  the  owners  to 
maintain  all  these  conditions  subjects  the  homestead  or  its 
proceeds  to  execution  against  the  husband  as  completely  as 
if  no  declaration  had  ever  been  filed.  Hence,  for  the  court 
to  say  to  the  jury  that  a  homestead  is  a  species  of  property 
in  which  a  creditor  of  the  husband  can  have  no  interest,  is 
error  and  misleading,  for  since  it  is  exempt  only  while  it  is 
filed  upon,  occupied  and  used  as  a  home  for  the  family,  the 
moment  these  conditions  disappear  the  creditors  can  appro- 
priate it.  I  invoke  the  rule:  *'  When  a  debtor  voluntarily 
disposes  of  exempt  property,  he  voluntarily  deprives  himself 
of  the  benefits  of  the  statute,  and  waives  the  privilege  thus 
secured."  {Anderson  v.  Rowan,  28  How.  Pr.  128;  Wygat  v. 
Smith,  2  Lans.  185;  Pate  v.  Fertilizing  Co,,  54  Ga.  515;  Fried- 
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lander  v.  Mahoney,  31  Iowa,  315;  Scott  v.  Bingham^  27  Vt 
561;  EdBon  v.  Trash,  22  Vt.  18.) 

XI.  As  against  all  this,  the  plaintiff,  on  the  trial  of  this 
case,  based  her  theory  upon  that  part  of  section  70  of  a  little 
work  styled  "  Property  Rights  of  Married  Women,"  by  H.  G. 
Piatt,  found  on  page  225,  edition  1885,  which  says:  "The 
husband  may  make  a  gift  to  his  wife  of  his  interest  in  the 
homestead,  or  of  the  proceeds  of  the  sale  of  the  homestead 
(before  the  sale  is  made),  or  he  may  convey  it  to  her  by  a 
bona  fide  sale,  and  in  neither  case  can  creditors  complain, 
because  the  conveyance  does  not  affect  property  that  they 
could  subject  to  their  claims,"  and  refers  to  Allen  v.  floH, 
Texas  Court  of  Appeals  (Civil  Cases),  sec.  1279,  which  case 
I  have  been  unable  to  find  reported  in  the  official  reports 
of  the  Texas  Court  of  Appeals  (Civil  Cases).  Nor  do  I  for 
a  moment,  concede  that,  if  such  a  case  was  decided,  and 
contains  such  language,  the  theory  upon  which  the  court 
instructed  the  jury  in  the  case  at  bar,  could  be  deduced,  for 
the  decision  has  reference  to  a  Texas  statute,  and  the  con- 
cluding part  of  this  paragraph  shows  the  limitation,  to  wit: 
"Any  agreement  made  by  husband  and  wife  concerning  the 
homestead  is  valid  as  to  them,  but  a  sale  by  the  husband  to 
the  wife,  which  is  not  intended  to  pass  title,  is  invalid  as  to 
creditors,  and  the  land,  when  disrobed  of  its  homestead  char- 
acter by  abandonment,  or  otherwise,  would  be  subject  to  their 
claim."  Then  the  language  attributed  to  Allen  v.  Hali  can 
refer  to  a  homestead  while  a  homestead  only,  and  not  to  a 
change  of  a  homestead  into  separate  property  of  his  wife,  or 
into  other  property. 

XII.  What  does  Texas  say  upon  this  proposition  ?  "  There 
is  a  distinction  generally  recognized  with  reference  to  the  con- 
version of  that  class  of  property  which  is  exempt,  into  that 
class  which  is  not  exempt,  between  a  voluntary  and  an  invol- 
untary change  of  conversion.  And  it  is  held,  as  a  general 
rule,  that  where  property  of  the  first  class  is  voluntarily  con- 
verted into  property  of  the  other  class  that  the  latter  will 
not  be  exempt  from  forced  sale."  ( Watkins  v.  Davis,  61  Tex. 
415.)  This  puts  a  quietus  upon  the  theory  attempted  to  be 
deduced  from  Mr.  Piatt  and  his  Allen  v.  Hall.  The  Texas 
court  proceeds  to  say  that  in  that  state  the  rule  is,  under 
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their  statute,  the  proceeds  of  the  sale  of  a  homestead,  invol- 
untarily made,  is  exempt  if  held  bona  fide  for  purchase  of 
another  homestead  as  illustrated  in:  Reeves  v.  Stephens,  28 
S.  W.  Rep.  707;  Todlock  v.  Eckes,  20  Tex.  792;  Huston  &  Co. 
V.  Winter y  44  Tex.  611;  Whetson  v.  Co/ey,  48  Tex.  277. 

XIII.  It  was  virtually  conceded  upon  'the  trial  of  this 
case  that  if  AUen  v.  Hail  was  not  law  and  binding  on  our 
courts,  then  the  instructions  given  by  the  court,  as  asked  by 
plaintiff,  were  erroneous.  My  contention  is  that,  while  the 
issue  involved  in  the  case  at  bar  is  mainly  an  open  question 
in  this  state,  it  must  be  determined  within  the  purview  of  our 
own  statutes,  and,  as  a  guide  to  a  correct  apprehension  of 
that  statute,  I  prefer  the  Supreme  Court  of  Idaho  upon  a 
statute  identical  with  ours,  to  the  unsupported  assertions  of 
Horace  G.  Piatt,  when  it  is  not  shown  a  statute  similar  to 
ours  was  involved. 

XIV.  It  must  be  clear  that  a  statute  like  ours  intended 
to  protect  a  debtor  only  while  he  occupied  and  used  the  stat- 
utory homestead.  And  since  it  is  silent  as  to  any  protection 
of  the  proceeds  of  a  homestead,  by  voluntary  conversion  into 
money,  when  a  homestead  is  sold  the  proceeds  become  com- 
munity property,  which  the  husband  cannot  voluntarily  give 
to  his  wife  or  any  other  person  to  the  prejudice  of  exist- 
ing creditors;  otherwise,  the  homestead  law  would  prove  an 
instrument  of  fraud,  which,  surely,  was  never  the  purpose  of 
the  legislature.  Nor  can  we  lose  sight  of  this  purpose,  while 
considering  the  deliverances  of  other  courts,  many  of  which, 
as  those  relied  upon  by  respondents,  were  under  peculiar  con- 
stitutional and  statutory  provisions,  differing  from  ours. 

Torreyson  &  Summerfield,  for  Respondent: 

I.  The  question  in  this  case  is  as  to  whether  or  not  a  hus- 
band while  in  debt,  in  consideration  of  his  wife  joining  in 
the  deed  for  the  homestead,  can  make  her  a  gift  of  the  pro- 
ceeds of  the  homestead  in  consideration  of  her  signing  the 
deed,  and  that  such  property  become  her  separate  property. 
Of  course,  it  is  admitted  that,  if  free  from  debt,  the  husband 
could  make  a  gift  to  his  wife  of  any  property,  and  she  would 
have  a  good  title  to  the  same,  and  under  our  law,  having 
acquired  the  same  after  marriage,  by  gift,  it  would  become 
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her  separate  property;  but  we  claim  that  the  husband  may 
give  to  his  wife,  although  he  be  in  debt,  exempt  property,  and 
that  it  becomes  her  separate  property,  for  the  reason  that  his 
creditors  have  no  just  cause  of  complaint,  because  as  to  that 
property  he  is  without  creditors,  and  it  is  no  more  beyond 
his  reach  after  transfer  than  it  was  before. 

II.  In  the  case  of  Wright  v.  Wertheimer  (28  Pac.  Rep.  440, 
2  Idaho,  962),  so  strongly  relied  upon  by  appellant,  it  is  pro- 
vided by  the  statute  of  that  state  "  that  the  homestead  is  sub- 
ject to  execution  or  forced  sale  in  satisfaction  of  judgment 
obtained,  for  certain  debts  and  incumbrances,  and,  among 
others,  in  which  an  attachment  was  levied  upon  the  premises 
before  the  filing  of  the  declaration  of  homestead."  In  this 
case  it  is  shown  that  the  attachment  was  levied  before  the 
declaration  of  homestead  was  filed,  and  the  court  held  that 
the  attachment  to  be  good,  and  the  only  question  decided  in 
that  case  was  that  the  proceeds  of  a  homestead,  if  invested 
in  another  homestead,  is  not  exempt  unless  a  declaration  be 
filed.  This  Idaho  case  is  in  direct  conflict  with  the  cases 
cited  by  appellant  in  44  Iowa,  p.  639,  and  16  Tex.  292,  and 
other  cases  cited  by  counsel  for  appellant  in  his  brief,  and 
with  the  decided  weight  of  authority,  and  these  cases  hold 
that  the  proceeds  of  a  homestead  may  be  invested  in  another 
homestead,  and  that  the  debtor  has  a  reasonable  time  in 
which  to  invest  such  proceeds  in  another  homestead. 

III.  Our  contention  in  this  case  is  that  the  husband  may 
make  a  gift  to  the  wife  of  his  entire  interest  in  the  home- 
stead, or  of  the  proceeds  of  the  sale  of  the  homestead  (before 
the  sale  is  made),  or  he  may  convey  it  to  her  by  a  bona  fide 
sale,  and  in  neither  case  can  creditors  complain,  because  the 
conveyance  does  not  affect  property  that  they  could  subject 
to  their  claims.  (Piatt  on  Property  Rights  of  Married 
Women,  ed.  1885,  p.  225;  Allen  v.  Hale,  Tex.  Ct.  of  App. 
(Civil  Cases)  741;  Waples  on  Homestead  and  Exemptions, 
514,  n.  1  and  authorities  cited;  Fellows  v.  Lewis,  65  Ala.  343, 
354;  Story,  Eq.  Jur.  367;  Crummen  v.  Bennett ,  68  N.  C.  494; 
Rhead  v.  Hounson,  46  Mich.  244;  Stanley  v.  Snyder,  43  Ark. 
430,434;  Smithy.  Allen,  S9  Miss.  469,475;  Wood  v.  Chambers, 
20  Tex.  247,  254;  Thompson  v.  Crane,  73  Fed.  Rep.  327; 
Weatherly  v.  Straus,  93  Cal.  283.) 
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IV.  Creditors  cannot  complain  that  a  conveyance  of  a 
homestead  was  fraudulent  to  defeat  the  collection  of  their 
debts.  They  could  not  reach  it  if  not  conveyed,  and  the 
motives  for  the  conveyance  do  not  concern  them.  The  debtor 
may  sell,  exchange  or  give  away,  and  his  creditors  have  no 
just  cause  of  complaint,  for,  being  exempt,  it  is  no  more 
beyond  his  reach  after  transfer  than  it  was  before.  In  such 
alienations  there  may  be  bad  motive,  but  no  illegal  act. 

By  the  Court,  Bonnifield,  J.: 

The  plaintiff  recovered  a  judgment  in  the  district  court  in 
and  for  Lyon  county  against  the  defendants  for  the  return  to 
her  of  ninety-six  head  of  cattle  described  in  her  complaint, 
'*if  a  return  thereof  can  be  had,  and  if  a  return  thereof  can- 
not be  had,  then  for  the  sum  of  $2,346,  and  for  her  costs  of 
suit,"  with  legal  interest  on  said  sum  from  date  of  judgment 
till  paid.  The  case  was  tried  before  a  jury,  and  judgment 
was  rendered  upon  their  verdict. 

This  appeal  is  taken  by  the  defendants  from  said  judgment 
and  from  the  order  of  the  court  denying  a  new  trial. 

The  motion  for  new  trial  was  made  on  the  grounds: 

"  1.     Insufficiency  of  the  evidence  to  justify  the  said  verdict. 

'^2.     Said  verdict  is  against  law. 

"3.  Errors  of  law  occurring  at  the  trial  and  excepted  to 
by  the  defendants." 

There  is  evidence  to  the  effect:     That  in  the  month   of 

,  1896,  J.  M.  Douglass,  one  of  the  defendants  herein, 

brought  an  action  against  W.  S.  Bailey,  the  husband  of  the 
plaintiff,  on  a  money  demand,  and  caused  to  be  attached 
therein  400  head  of  horses,  1,900  head  of  cattle,  18,000  acres 
of  land  and  certain  farming  implements,  the  latter  being  of 
the  value  of  $2,500,  situated  in  Churchill  county;  that  a  por- 
tion of  said  land,  and  situated  in  about  the  center  of  said 
tract,  was  the  homestead  of  Bailey  and  wife;  that  Douglass 
offered  $7,500  for  the  homestead  and  farming  implements; 
that  the  plaintiff  refused  to  part  with  the  homestead,  and 
refused  to  execute  a  deed  therefor  except  on  condition  that 
said  sum  should  be  paid  to  and  received  by  her  in  her  own 
right  and  as  her  separate  property,  lest,  after  parting  with 
I  her  homestead,  her  husband's  creditors  should  take  the  pro- 
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ceeds  of  said  sale;  that  in  order  to  secure  to  the  plaintiff  in 
her  own  right  and  as  her  separate  property,  by  way  of  gift, 
said  homestead  and  farming  implements  and  the  proceeds  of 
the  sale  thereof,  Bailey  assigned  and  gave  to  her  all  of  his 
right,  title  and  interest  in  the  same;  that  thereupon  she 
executed  to  Douglass  a  deed  for  said  property  and  he  paid 
over  to  her  said  sum  therefor;  that  she  deposited  the  said 
money  in  bank  in  her  own  name  and  right  and  continued 
all  the  time  to  exercise  exclusive  control  thereof  as  her  sep- 
arate property;  that  in  November,  1896,  the  plaintiff  pur- 
chased 361  head  of  beef  cattle  and  received  possession  thereof, 
of  which  the  96  head  involved  in  this  action  were  a  part; 
that  of  said  moneys  received  by  her  as  aforesaid  she  paid 
14,635  on  her  said  purchase  and  pledged  264  head  of  said 
cattle  on  which  she  raised  and  paid  the  balance  of  said  pur- 
chase money;  that  all  of  the  above  transactions  on  her  part 
were  with  the  knowledge  and  consent  of  her  husband,  and 
that  he  contracted  for  the  purchase  of  said  cattle  for  her  and 
as  her  agent  and  at  her  request;  that  after  the  plaintiff  had 
executed  said  deed,  and  on  the  31st  day  of  May,  1895,  said 
Douglass  bought  and  had  assigned  to  him  a  judgment  recov- 
ered in  March,  1895,  by  the  Occidental  Land  and  Improve- 
ment Company  against  W.  S.  Bailey  for  the  sum  of  $1,500 
and  over,  and  in  January,  1897,  caused  an  execution  to  be 
issued  thereon  and  said  96  head  of  cattle  to  be  seized  and 
afterwards  sold  thereunder  by  the  sheriff,  F.  L.  LittelL 

The  validity  of  said  assignment  and  gift  by  the  husband 
to  the  wife  is  vigorously  contested  by  the  appellants.  The 
contention  of  appellants'  counsel  is,  in  effect,  that  the  trans- 
fer or  gift  of  said  property  to  the  plaintiff  was  made  and 
received  with  intent  to  hinder,  delay  and  defraud  the  cred- 
itors of  W.  S.  Bailey,  and  was  null  and  void;  that  said  sum 
received  for  said  property  was  the  separate  property  of  the 
husband  or  the  community  property  of  husband  and  wife, 
and  that  the  cattle  purchased  as  aforesaid  were  such  separate 
or  community  property  and  liable  to  be  seized  for  the  debts 
of  the  husband. 

Respondent's  counsel  contends,  in  substance,  that  the 
property,  the  subject  of  said  assignment  and  gift,  being 
exempt  from  execution,  the  debtor,  Bailey,  might  lawfully 
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give  it  to  his  wife,  and  that  such  gift  was  not  fraudulent  in 
law  or  in  fact,  and  that  his  creditors  have  no  legal  concern 
as  to  the  motives  for  such  gift,  and  that  said  property  and 
the  proceeds  of  the  sale  thereof  became  the  separate  property 
of  the  wife,  and  as  such  subject  to  her  control  and  to  her 
investment  in  other  property  in  her  own  right. 

Counsel  have  cited  numerous  authorities  and  made  elab- 
orate arguments  in  support  of  their  respective  contentions. 

Under  the  statutes  of  Nevada,  the  homestead  selected  by 
husband  and  wife,  or  either  of  them,  or  other  head  of  the 
family,  not  exceeding  five  thousand  dollars  in  value,  and  all 
the  implements  of  husbandry  of  the  judgment  debtor,  are 
exempt  from  attachment  or  forced  sale  on  execution,  with 
certain  exceptions  not  involved  in  this  case. 

We  are  of  opinion  that  it  is  well  settled  upon  reason  and 
authority  that,  when  property  is  exempt  from  execution  by 
statute,  the  owner  may  transfer  it  free  from  any  claim  of  his 
creditors,  if  there  is  no  provision  in  the  statute  to  the  con- 
trary. No  prejudice  or  injustice  can  be  wrought  to  the  cred- 
itor by  such  transfer,  for  the  reason  that  the  property  is 
beyond  his  reach,  and  his  condition,  rights  and  remedies 
would  not  be  affected  by  the  transfer.  (Waugh  v.  Bridgeford, 
69  Iowa,  334.) 

Any  property  of  the  husband  exempt  from  execution  he 
may,  as  against  his  creditors,  settle  upon  or  give  to  his  wife. 
{Robb  V.  Brewery  60  Iowa,  539.) 

A  voluntary  conveyance  will  be  held  void  as  against  cred- 
itors only  when  it  embraces  property  which  is  liable  to  be 
taken  in  execution  for  the  payment  of  debts.  (Delashmut  v. 
Trau,  44  Iowa,  613,  and  cases  cited.) 

In  Premo  v.  Hevntt,  55  Vt.  362,  the  court  say:  "  The  right 
of  the  husband  to  give  to  the  wife  the  avails  arising  from  the 
sale  of  the  homestead,  as  against  his  creditors,  who  had  no 
right  to  take  the  homestead  in  satisfaction  of  their  debts,  has 
been  fully  recognized  by  this  court  in  Keys  v.  Rains,  37  Vt. 
260,  and  Morgan  v.  Steams,  41  Vt.  398." 

"Any  property  of  the  husband,  personal  or  real,  which  his 
creditors  could  not  proceed  against,  he  may,  as  against  them, 
settle  upon  his  wife.  Thus,  there  is  no  fraud,  in  law  or  in 
fact,  in  a  conveyance  by  him  to  her  of  the  homestead,  or  of 
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her  earnings  or  cattle,  if  they  are  exempt;  or  of  her  choses 
in  action,  which  are  not  his  till  reduced  to  possession,  and 
which  his  creditors  cannot  compel  him  to  so  reduce."  (Stew- 
art on  Law  of  Husband  and  Wife,  sec.  118,  and  notes.) 

"A  conveyance  by  husband  to  wife  of  the  homestead,  which 
is  exempt  from  execution,  cannot  be  considered  fraudulent 
as  to  creditors."  {Pike  v.  Miles,  23  Wis.  164;  Dreutzer  v. 
Bell,  11  Wis.  118.) 

"A  creditor  cannot,  in  legal  contemplation,  be  defrauded 
by  the  mere  conveyance  by  his  debtor  of  property  which 
by  law  is  exempt  from  attachment."  (Legro  v.  Lord,  10  Me. 
161.) 

Counsel  for  respondent  cite  many  authorities  in  point, 
including  cases  in  the  Supreme  Courts  of  Alabama,  Arkansas, 
California,  Michigan,  North  Carolina,  Mississippi  and  Texas, 
which  are  in  line  with  the  above  cases,  which  we  omit,  as 
they  will  appear  in  counsel's  brief  in  the  report  of  this  case 
in  24th  Nevada  Reports.  Of  these  citations  we  give  AUen 
V.  Hale,  1  Tex.  Ct.  of  App.  (Civil  Cases)  741,  wherein  the 
court  say ; 

"  So  long  as  the  property  remained  the  homestead,  Brockin^s 
creditors  had  no  interest  in  it,  and  it  would  only  be  after  the 
sale  had  been  completed  that  his  creditors  could  subject  the 
proceeds  to  the  payment  of  his  debts.  But,  if  he  chose  to 
make  a  gift  to  the  wife  of  his  interest  in  the  homestead,  his 
creditors  cannot  complain,  as  to  them  it  cannot  be  considered 
fraudulent,  for  the  obvious  reason  that  they  had  no  interest 
in  the  property.  So,  also,  if,  before  the  sale  is  made,  he 
agreed  to  and  did  make  a  gift  to  his  wife  of  the  proceeds  to 
induce  her  to  join  in  the  sale,  then  such  proceeds  would  be 
the  separate  property  of  the  wife,  for  the  same  obvious  reason 
that,  at  the  time  of  the  gift,  the  creditors  had  no  interest  in 
the  property,  and  no  right  to  subject  it  to  the  payment  of 
Brockin's  debts." 

There  is  nothing  in  our  statutes  prohibiting  the  husband 
from  giving  to  his  wife  any  property  he  may  own,  or  in  which 
he  may  have  an  interest,  when  such  property  is  not  subject 
to  the  claims  of  his  creditors. 

"All  property  of  the  wife,  owned  by  her  before  marriage, 
and  that  acquired  by  her  afterwards  by  gift,  bequest,  devise 
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or  descent,  with  the  rents,  issues  and  profits  thereof,  is  her 
separate  property."     (Gen.  Stats,  sec.  499.) 

We  are  of  opinion  that  there  is  substantial  evidence  to 
support  the  verdict  upon  all  the  material  issues  of  fact  raised 
in  the  case;  that  the  court  did  not  err  in  the  instructions 
given  or  in  refusing  others,  and  that  the  verdict  of  the  jury 
is  not  against  law. 

The  Costa:  Counsel  for  respondent  moved  this  court  to  dis- 
miss the  appeal  on  the  ground  that  the  judgment  is  incom- 
plete, in  that  the  costs  to  which  the  plaintiff  is  entitled  are 
not  included  in  the  judgment.  The  judgment,  as  entered, 
appears  above,  and  as  to  costs  it  is,  to  wit,  "and  for  her  costs  of 
suit,"  no  amount  being  named  therefor.  It  appears  that  the 
cost  bill  was  filed  in  due  time  by  the  plaintiff  after  the  entry 
of  said  judgment  by  the  clerk,  and  the  defendants  duly 
moved  the  court  to  retax  the  costs,  but  subsequently  with- 
drew their  motion.  The  clerk  should  have  inserted  the 
amount  of  plaintiff's  cost  bill  in  the  judgment  after  the 
defendants  had  withdrawn  their  motion  to  retax.  Not 
having  done  so  is  not  legal  ground  for  dismissing  the  appeal. 

The  motion  to  dismiss  is  denied. 

The  judgment  and  order  appealed  from  are  affirmed,  and 
the  clerk  of  the  district  court  will  complete  the  entry  of  said 
judgment  as  above  indicated. 


[No.  1523.] 

THE    ELKO-TUSCARORA    MERCANTILE    COMPANY, 
Respondent,  v.  IRA   D.  WINES  and  LEN   WINES, 

Appellants. 

Pbacticb  on  Appeal— Dismissal.    An  appeal  taken  before  the  rendition 
of  the  judgment  will  be  dismissed. 

Appeal  from  the  District  Court  of  the  State  of  Nevada, 
Elko  county;  G,  F.  Talbot,  District  Judge: 

Action  by  Elko-Tuscarora  Mercantile  Company  against 
Ira  D.  Wines  and  Len  Wines.  From  a  judgment  for  plain- 
tiff, defendants  appeal.     Dismissed  on  motion. 

The  facts  sufficiently  appear  in  the  opinion. 


John  T,  Baker,  for  Appellants. 
Vol.  XXIV.-20 
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Webster  &  Wihon  and  Marion  S.  WiUon,  for  Respondent. 

By  the  Court,  Bonnifibld,  J.: 

This  appeal  is  from  a  final  judgment. 

The  notice  of  appeal  was  filed  on  the  14th  day  of  October, 
1897,  and  the  same  was  served  or  attempted  to  be  served  on 
the  same  day.  The  judgment  was  not  rendered  till  the  3d 
day  of  November,  1897.  Respondent  moves  the  court  to  dis- 
miss the  appeal  upon  several  grounds,  one  of  which  is  that 
the  notice  of  appeal  was  filed  and  served,  if  served  at  all, 
before  the  rendition  of  the  judgment. 

An  appeal  may  be  taken  from  a  final  judgment  within  one 
year  after  the  rendition  of  the  judgment.     (Gen.  Stats.  3352.) 

Such  appeal  taken  before  the  rendition  of  the  judgment 
will  be  dismissed.  (Ency.  PI.  &  Pr.  248;  McLaughlin  v. 
Dohertyy  54  Cal.  519.)  Many  other  authorities  might  be  cited 
to  the  same  effect. 

The  appeal  is  dismissed  on  the  ground  above  specified. 

It  is  not  material  to  pass  upon  the  other  grounds  on  which 
the  motion  is  based. 

Belknap,  C.  J.:    I  concur. 

Massby,  J.,  being  an  attorney  in  the  case  in  the  court 
below,  did  not  participate  in  this  decision. 


[No.  1538.] 

^^1  A.    MARX,   Appellant,  v.  I.  J.  LEWIS,   Doing   Business 

UNDER    THE    FiRM     NaME    OP    I,    J.    LbWIS     &    COMPANY, 

Respondent. 

Practice  on  Appeal—Noticb  and  Undertaking — Waiver.  The  provisions 
of  the  civil  practice  act,  requiring  the  giving  of  a  notice  and  the 
filing  of  an  undertaking  on  appeal  (Oen.  Stats.  3353, 3363),  are  man- 
datory, and  cannot  be  waived  by  stipulation  of  counsel. 

Idem— Dismissal— Counsel  Cannot  Waive  Undertaking  and  Notick 
Under  section  327  of  the  civil  practice  act,  which  empowers  this 
court  to  review  judgments  and  orders  from  which  appeals  have 
been  taken  in  the  manner  prescribed  by  the  act,  ^^and  ttot  oiheneUet" 
this  court  cannot  consider  an  appeal  when  no  notice  of  or  under- 
taking on  appeal  has  been  filed,  even  though  counsel,  by  express 
stipulation,  waive  the  same. 

Appeal  from  the  District  Court  of  the  State  of  Nevada, 
Lander  county;  A.  L.  Fitzgerald,  District  Judge: 
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Action  by  A.  Marx  against  I.  J.  Lewis,  doing  business 
under  the  name  of  I.  J.  Lewis  &  Company.  From  an  order 
setting  aside  a  judgment  by  default,  plaintiff  appeals.  Dis- 
missed. 

The  facts  suflSciently  appear  in  the  opinion. 

W.  D.  Jones,  for  Appellant. 

/.  B.  Egan  and  Preston,  Carr  &  Oillman,  for  Respondents. 

By  the  Court,  Massby,  J.: 

This  appeal  is  attempted  to  be  taken  from  an  order  setting 
aside  a  judgment  by  default.  No  notice  of  appeal  was  ever 
filed  or  served,  and  no  undertaking  on  appeal  was  ever  made 
and  filed.  We  find  a  stipulation  of  the  attorneys  in  the 
record  reciting,  among  other  matters,  that  notice  of  appeal 
and  undertaking  on  appeal  in  the  action  are  waived.  The 
method  of  procedure  in  taking  appeals  is  regulated  by  stat- 
ute. Section  327  of  the  civil  practice  act,  in  direct  terms, 
confers  authority  upon  this  court  to  review  judgments  and 
orders  from  which  appeals  can  be  taken  in  the  manner  pre- 
scribed by  the  act,  "and  not  otherwise." 

Section  331  of  the  same  act  requires  that  notice  shall  be 
given,  and  section  341  provides  that,  in  order  to  render  an 
appeal  effectual  for  any  purpose,  undertaking  on  appeal  shall 
be  executed.     (Gen.  Stats.  3349,  3353,  3363.) 

Under  the  language  used  in  these  sections,  we  have  no 
power  or  authority  to  review  any  question  presented  in  this 
record. 

The  attempt  to  stipulate  a  waiver  of  the  notice  and  under- 
taking can  be  of  no  effect,  for  the  reason  that  such  attempt 
is  doing  that  which  the  statute  says  cannot  be  done.  The 
language  used,  "  and  not  otherwise,"  precludes  the  intention 
of  conferring  authority  to  review  appeals  under  such  stipula- 
tions as  completely  as  it  would  were  such  intention  expressed 
in  direct  terms.  The  same  may  be  said  of  the  language  used 
in  section  341,  supra,  requiring  the  undertaking  to  "  render 
an  appeal  effectual  for  any  purpose." 

In  this  connection  we  desire  to  repeat  the  statement  made 
in  Sherman  v.  Shaw,  9  Nev.  152,  that  "  it  is  as  unsatisfactory 
to  the  court  as  it  is  to  counsel  and  litigants  to  have  cases  dis- 
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posed  of  upon  mere  questions  of  practice.  But  it  must  be 
remembered  that  the  rules  of  practice  are  as  obligatory  upon 
us  as  upon  the  parties  to  a  suit;  and,  if  attorneys  desire  to 
have  their  cases  examined  upon  the  merits,  they  must  com- 
ply with  the  plain  provisions  of  the  statute  and  the  rules  of 
practice,  as  established  by  the  court." 
The  appeal  will  be  dismissed. 


[No.  1S34.] 

STATE  OF  NEVADA,  ex  rel.  JOHN  WILSON,  Relator, 
V.  W.  H.  STONE,  Justice  of  the  Peace  and  ex  officio 
Registry  Agent,  in  and  for  Carson  Township,  Ormsby 
County,  Nevada,  Respondent. 

Constitutional  Law — Elections — Registration.  Section  6  of  article  II 
of  the  state  constitation  authorizes  and  requires  the  legislature  to 
provide  by  law  for  the  registration  of  all  persons  who  possess  the 
prescribed  qualifications  of  electors,  and  the  imposing  of  any  condi- 
tions on  the  right  of  registration,  other  than  the  prescribed  qualifi- 
cation, is  in  excess  of  the  authority  of  the  legislature. 

Idbm— Idem— Idem— Qualification  of  Elbctobs— Payment  of  Poll  Tax. 
The  legislature  may,  by  the  enactment  of  a  proper  law,  add  to  the 
qualifications  of  electors,  prescribed  by  section  1  of  article  II  of  the 
constitution,  the  requirement  of  the  payment  of  an  annual  poll  tax. 

Idem— Idem— Idem— Statutes-Title  Must  Express  Object.  The  act  of 
1897,  making  the  payment  of  the  annual  poll  tax  a  condition  to  the 
right  of  voting,  is  unconstitutional,  as  its  title,  "An  act  to  require 
the  payment  of  poll  tax  by  all  legal  voters  under  sixty  years  of  age," 
does  not  comply  with  the  constitution  (art.  IV,  sec.  17),  providing 
that  the  subject  or  object  of  a  law  shall  be  briefly  expressed  in  ita 
title. 

Original  proceeding  by  the  State,  on  relation  of  John 
Wilson,  against  W.  H.  Stone,  Registry  Agent,  for  mandamus, 
to  compel  the  registration  of  his  name  as  a  legal  voter. 
Writ  granted. 

The  facts  sufficiently  appear  in  the  opinion. 

William  WoodhurUj  for  Relator. 

A.  J.  McOowan,  for  Respondent. 

By  the  Court,  Bonnifield,  J.: 

The  relator  applied  to  the  respondent,  a  justice 'of  the 
peace  and  ex  officio  registry  agent  of  Carson  township,  Ormsby 
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county,  to  be  registered  as  a  voter.  The  respondent  refused 
to  register  his  name,  on  the  ground  that  the  relator  did  not 
exhibit  a  poll  tax  receipt  for  the  year  1897  and  1898,  as 
required  by  an  act  of  the  legislature  entitled  "An  act  to 
require  the  payment  of  poll  tax  by  all  legal  voters  under 
sixty  years  of  age,"  approved  February  9,  1897. 

It  appears  that  the  relator  possesses  all  the  qualifications 
of  an  elector  as  prescribed  by  section  1,  article  II  of  the  con- 
stitution of  this  state.  The  payment  of  poll  tax  is  not 
among  such  qualifications.  The  relator,  to  test  the  validity 
of  said  act,  petitions  this  court  for  a  writ  of  mandamus  to 
compel  the  respondent  to  register  his  name  under  the  pro- 
visions of  the  general  registration  law. 

Section  6  of  article  II  of  the  constitution  requires  that: 
"  Provision  shall  be  made  by  law  for  the  registration  of  the 
names  of  the  electors  within  the  counties  of  which  they  may 
be  residents,  and  for  the  ascertainment,  by  proper  proofs,  of 
the  persons  who  shall  be  entitled  to  the  right  of  suffrage,  as 
hereby  established,  to  preserve  the  purity  of  elections,  and  to 
-regulate  the  manner  of  holding  and  making  returns  of  the 
same;  and  the  legislature  shall  have  power  to  prescribe  by 
law  any  other  or  further  rules  or  oaths  as  may  be  deemed 
necessary  as  a  test  of  electoral  qualification." 

In  conformity  to  the  above  requirements  of  said  section  6, 
the  legislature  in  1869  passed  the  existing  general  registra- 
tion act.  Considering  the  provisions  of  this  act  alone,  the 
relator  is  entitled  to  be  registered  thereunder;  but  the  act  in 
question  of  1897  modifies  the  provisions  of  the  general  regis- 
tration act,  to  wit:  "Section  1.  The  name  of  no  person 
under  the  age  of  sixty  years  shall  be  registered  by  any  regis- 
try agent  until  such  person  shall  exhibit  a  proper  receipt  for 
the  poll  tax  required  by  law  for  the  then  current  year,  and 
also  for  the  preceding  year,  when  such  person  shall  have 
been  an  inhabitant  of  the  State  of  Nevada  during  the  last 
six  months  of  the  preceding  year;     *     *     *." 

Said  Section  6  of  article  II  of  the  constitution  authorizes 
and  requires  the  legislature  to  provide  by  law  for  the  regis- 
tration of  all  persons  who  possess  the  prescribed  qualifica- 
tions of  electors,  but  it  does  not  authorize  the  legislature  to 
impose  any  conditions  on  the  right  of  registration  other  than 
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the  prescribed  qualifications  of  electors,  and  when  the  legis- 
lature does  so  it  exceeds  its  authority. 

In  Clayton  v.  Harris,  7.  Nev.  64,  it  is  held  that:  "Under 
article  II,  section  6  of  the  constitution,  the  legislature  can 
prescribe  what  oath  or  oaths  may  be  necessary  as  a  test  of 
electoral  qualification,  but  it  can,not  impede  or  trammel  the 
right  of  suffrage  by  adding  new  grmlifications" 

Registration  is  not  an  electoral  qualification,  but  is  only  a 
means  for  ascertaining  and  determining  in  a  uniform  mode 
the  persons  who  possess  the  prescribed  electoral  qualifica- 
tions, and  to  secure  in  an  orderly  and  convenient  manner 
the  right  of  voting.  {Boyle  v.  Board  of  Examiners,  21  . 
Nev.  67.) 

But  it  is  argued  that  section  7  of  article  II  of  the  constitu- 
tion authorizes  the  legislature  to  make  the  payment  of  an 
annual  poll  tax  a  condition  to  the  right  of  voting,  and  that 
the  act  in  question  has  done  so.  It  is  true  that  the  constitu- 
tion confers  such  power.  The  legislature  may,  by  the  enact- 
ment of  a  proper  bill,  add  to  the  electoral  qualifications 
prescribed  by  said  section  1,  article  II,  the  payment  of  an  • 
annual  poll  tax,  and  when  it  does  the  payment  of  such  tax 
may  be  made  one  of  the  conditions  of  registration,  and  not 
before. 

If  the  object  of  the  act  of  1897  was  "  to  make  the  payment 
of  an  annual  poll  tax  a  condition  to  the  right  of  voting," 
then  its  title,  "An  act  to  require  the  payment  of  poll  tax  by 
all  legal  voters  under  sixty  years  of  age,"  is  deceptive  and 
misleading,  and  does  not  express  the  object  or  subject  of  the 
act,  and  does  not  conform  to  the  requirements  of  section  17, 
article  IV  of  the  constitution.  Said  section  requires  that  the 
subject  or  object  of  every  law  enacted  by  the  legislature 
shall  be  briefly  expressed  in  the  title.  That  a  compliance 
with  this  provision  of  the  constitution  is  essential  to  the 
validity  of  every  law  enacted  by  the  legislature,  has  been  so 
often  decided  by  this  court  that  it  is  not  worth  while  to  cite 
the  cases. 

If  the  object  of  the  act  was  "to  require  the  payment  of 
poll  tax  by  all  legal  voters  under  sixty  years  of  age,"  as 
expressed  in  its  title,  then  the  legislature  signally  failed  of 
its  purpose,  for  the  body  of  the  act  does  not  require  any  one 
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to  pay  any  poll  tax.  Whatever  may  have  been  the  object  of 
the  act  in  the  contemplation  of  the  legislature,  we  have  this 
spectacle  presented  to  us:  The  title  of  an  act  without  a 
corresponding  act  and  an  act  without  a  corresponding  title. 

We  are  of  opinion  that  the  act,  for  the  foregoing  reasons, 
is  unconstitutional. 

The  writ  prayed  for  is  granted. 

Massey,  J.:    I  concur. 

Belknap,  C.  J.,  did  not  participate  in  this  decision. 


[No.  1521.] 

CHARLES  E.  BROOKS,  Respondent,  v.  THE  NEVADA 
NICKEL  SYNDICATE,  Limited,  a  Corporation, 
Appellant. 

pRACTiCB—AppEAii— Motion  to  Vacate  Judgment— Indbpsndsnt  Rem- 
edies. Under  oar  practice  act,  the  appellant  can  appeal  from  the 
jadgment,  and,  at  the  same  time,  prosecute  a  motion  to  yacate  and 
set  aside  the  jadgment,  they  being  separate  and  independent  reme- 
dies. 

Judgment— Not  Suspended  ob  Vacated  bt  Appeal.  That  an  appeal  from 
a  jadgment  does  not  operate  to  vacate  or  suspend  such  judgment, 
is  evident  from  those  sections  of  the  civil  practice  act  regulating  the 
method  of  stay  of  execution  of  jadgment  after  appeal  therefrom. 
(Gen.  Stats.  8364-3367.) 

Process — Summons— Constitutional  Law.  A  summons  is  not  a  process 
within  the  meaning  of  article  VI,  section  IS,  of  the  state  constitu- 
tion, requiring  all  process  to  run  in  the  name  of  the  state;  hence,  a 
summons  that  runs  in  the  name  of  "The  People  of  the  State  of 
Nevada''  is  not  void. 

Summons— Foreign  Corporation— Resident  Agent.  Statutes  of  1889,  p. 
47,  requires  a  foreign  corporation  doing  business  or  owning  property 
in  the  state  to  appoint  an  agent  within  the  state,  upon  whom 
service  of  summons  can  be  made;  and,  upon  failure  to  make  such 
appointment,  service  may  be  made  upon  the  secretary  of  state: 
Held,  in  an  action  against  a  foreign  corporation,  that  an  allegation 
in  the  complaint  that  defendant  owns  certain  specified  mining 
claims  in  the  state  is  a  sufficient  showing  thi^t  it  owns  property 
within  the  state. 

Idbx— Idem — Idem — Service  on  Sbcretart  of  State.  If  the  conveyance 
of  certain  mining  claims  in  the  state  to  a  foreign  corporation,  as 
alleged  in  an  action  against  the  corporation,  is  merely  a  mortgage, 
the  allegation  is  a  Hutlicient  showing  that  the  corx)oration  is  doing 
business  within  the  state  to  authorize  the  service  of  the  summons 
on  the  secretary  of  state  under  said  Stats.  1889,  p.  47. 
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Idem — Idbm — Idem— Idem— Return  of  Sheriff.  A  certificate  by  the 
sheriff,  that  defendant  has  no  agent  within  a  certain  county  apon 
whom  service  of  summons  can  be  made,  is  not  sufficient  to  authorize 
service  on  the  secretary  of  state,  under  said  Btats.  1889^  p.  47. 

Foreign  Corporations— Summons— -When  Mat  Be  Served  on  Sbcrbtaby 
OF  State,  Under  said  Statutes  of  1889,  p.  47,  in  order  for  service  of 
summons  upon  a  foreign  corporation  to  be  made  upon  the  secretary 
of  state,  it  must  affirmatively  appear  of  record  that  such  corpora- 
tion is  the  owner  of  property  or  is  doing  business  in  this  state,  and 
that  the  company  has  no  agent  in  the  state  upon  whom  service  can 
be  made. 

Appeal  from  the  District  Court  of  the  State  of  Nevada, 
Ormsby  county;  C,  E.  Mack,  District  Judge: 

Action  by  Charles  E.  Brooks  against  the  Nevada  Nickel 
Syndicate,  Limited,  and  another.  From  a  judgment  for 
plaintiff,  the  Nevada  Nickel  Syndicate  appeals.     Reversed. 

The  facts  suflficiently  appear  in  the  opinion. 

W.  E.  F.  Deal,  for  Appellant: 

I.  The  district  court  did  not  have  jurisdiction  of  the 
Syndicate,  and  the  judgment  and  decree  are  null  and  void. 
No  summons  was  ever  issued  in  this  action.  Section  13, 
article  VI,  of  the  constitution  of  this  state,  provides:  "The 
style  of  process  shall  be  *  The  State  of  Nevada,'  and  all  pros- 
ecutions shall  be  conducted  in  the  name  and  by  the  authority 
of  the  same."  The  paper  entitled  "  summons  "  was  no  sum- 
mons. The  style  in  the  paper  is  "  The  People  of  the  State 
of  Nevada."  {Curtis  v.  McCulloughy  3  Nev.  210;  Charles  v. 
Mamey,  1  Mo.  537;  Fowler  v.  Watson,  4  Mo.  27;  Davis  v. 
Woody  7  Mo.  162;  Doan  v.  Boley,  38  Mo.  449;  Branch  v.  Branch, 
6  Fla.  314;  Knott  v.  Pepperdine,  63  111.  219;  Ckland  v.  Taver- 
nier,  11  Minn.  194;  Gorman  v.  Steed,  1  W.  Va.  1;  GUbrdith 
v.  Kuyendall,  1  Ark.  50;  Manville  v.  Battle  Mt.  Smelting  Co,, 
5  McCrary  (U.  S.)  328.) 

II.  The  return  of  the  sheriff  does  not  show  that  the 
Syndicate  did  not  comply  with  the  statute,  and  the  record  is 
absolutely  silent  upon  the  subject.  The  record  shows  con- 
clusively that  there  was  no  other  proof  made  of  the  summons 
than  the  return  of  the  sheriff.  The  return  does  not  show  that 
the  Syndicate  had  not  complied  with  the  act,  nor  that  the 
Syndicate  did  not  have  agents  in  the  state  upon  whom  serv- 
ice could  have  been  made.     The  return  of  the  sheriff  shows 
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no  more  than  the  fact  that  no  agent  of  defendant  could  be 
found  in  Ormsby  county.  That  is  all  the  sheriff  could  show 
by  his  return.  He  is  a  ministerial  oflBcer,  and  could  make 
no  return  except  as  to  the  existence  or  non-existence  of  an 
agent  of  the  Syndicate  within  Ormsby  county;  and  that  is 
all  his  return  shows  or  was  intended  to  show.  The  record  is 
absolutely  silent  as  to  any  fact  under  which  such  a  service 
as  was  authorized  by  the  statute  could  have  been  made^  and 
there  was  no  proof  made  to  the  court  of  any  fact  prior  to  the 
service  of  the  summons  which  authorized  such  a  service. 

III.  The  summons  in  this  case  (if  the  paper  be  a  sum- 
mons) is  shown  by  the  sheriff's  return  to  have  been  made  on 
the  secretary  of  state.  The  sheriff  could  not  officially  serve 
the  summons  out  of  his  county,  nor  could  he  certify  to  any- 
thing except  that  he  had  or  had  not  made  service,  when  and 
where  he  made  it,  and  whether  or  no  he  could  or  could  not  find 
the  defendant  in  his  county.  His  return  of  any  matter  other 
than  that  which  fell  within  the  line  of  his  duty,  as  provided 
by  law,  is  nothing  but  surplusage,  and  is  of  no  more  effect 
than  a  clipping  from  a  newspaper  would  be.  As  he  had  no 
official  power  outside  of  his  county,  he  could  not  know 
whether  the  Syndicate  had  or  had  not  an  agent  outside  of 
his  county  upon  whom  service  could  be  made.  If  the  Syndi- 
cate had  been  served  by  delivery  to  its  agent  outside  of 
Ormsby  county  by  the  sheriff  of  that  county,  the  sheriff  could 
only  prove  the  service  by  an  affidavit,  as  would  be  the  case 
with  any  other  citizen.  The  sheriff  returned  that  he  "  served 
personally  the  within  summons  and  copy  of  complaint  upon 
Eugene  Howell,  secretary  of  state,  for  defendants  in  the 
above  entitled  case  by  delivering'  to  him,  in  the  county  of 
Ormsby,  State  of  Nevada,  on  the  3d  day  of  October,  A.  D. 

•  1896,  a  true  copy  thereof,  and  by  showing  him  this  original." 
This  was  all  he  could  return,  but  he  added  '^  the  defendants 
having  no  agents  in  the  state  upon  whom  service  could  be 
made  after  due  diligence  cannot  be  found  in  my  county." 

IV.  The  return  is  upon  a  printed  blank,  and  all  the 
printed  matter  not  crossed  out  is  part  of  the  return.  The 
law  being  strictly  construed,  the  double  negative  means  that 
defendants  have  agents  in  the  state  that  could  be  found  in 
Orixisby  county.    This  is  the  meaning  that  must  be  given  to 
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this  return,  as  the  inquiry  is  what  did  the  sheriff  return,  not 
what  he  intended  to  return.  But  what  could  the  sheriff  have 
returned  in  place  of  the  words  last  quoted,  or  what  could  he 
have  intended  to  return?  All  that  he  could  have  returned, 
if  such  was  the  fact,  is  that  he  could  find  no  agent  of  defend- 
ant in  Ormsby  county,  after  using  due  diligence,  upon  whom 
service  could  be  made.  He  could  not  return  that  defendant 
had  no  agent  in  the  state,  because  he  could  not  know  any- 
thing outside  of  his  county,  or  make  any  return  of  what  did 
or  did  not  exist  out  of  his  county.  He  could  not,  by  his 
return,  show  that  the  defendant  had  not  appointed  an  agent 
and  certified  his  residence  and  filed  the  certificate  with  the 
secretary  of  state.  That  fact  could  only  be  proved  by  an 
affidavit,  and,  for  all  that  appears  to  the  contrary  in  this 
judgment  roll,  the  Syndicate  had  agents  or  oflScers  who, 
under  other  statutes  of  the  state,  could  have  been  served 
with  this  summons.  » 

V.  No  showing  of  any  kind  was  made  before  either  the 
court  or  the  judge  until  the  trial.  The  silence  of  the  statute 
upon  these  matters  only  makes  it  the  more  necessary  that 
every  fact  required  by  the  statute  should  be  shown  to  have 
been  made  by  a  record,  and  that  the  court  authorized  the 
service  to  be  made  by  a  record  before  any  service  was  made. 
These  prerequisites  are,  and  must  be,  the  very  basis  of 
acquiring  jurisdiction,  and  without  them  all  judicial  pro- 
ceedings are  nullities.  Presumptions  in  support  of  judg- 
ments are  limited  to  jurisdiction  over  persons  within  the 
limits  of  the  state.  {OalpinY.  Page,  18  Wall.  350;  JVe/ v. 
Pennoyevy  3  Saw.  93;  Belcher  v.  Chambers,  53  Cal.  639.) 

VI.  It  does  not  appear  by  the  record  that  the  Syndicate 
either  owned  property  or  did  business  within  the  State  of 
Nevada  at  the  time  when  this  action  was  commenced,  or  at 
any  time  afterwards,  but  it  does  appear  that  the  Syndicate 
neither  owned  any  property,  nor  did  any  business  in  the 
state,  at  the  time  when  this  action  was  commenced,  or  at  any 
time  afterwards.  The  statute  in  question  required  only  those 
foreign  corporations  which  owned  property  or  did  business  in 
this  state  to  comply  with  its  provisions.  It  is  not  alleged 
in  the  complaint  that  the  Syndicate  owned  any  property  in 
the  state,  nor  that  it  did  any  business  in  the  state.    It  is 
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alleged  that  it  is  a  corporation,  organized  under  the  laws  of 
the  kingdom  of  Great  Britain,  having  its  principal  place  of 
business  in  the  City  of  London.  It  is  alleged,  however,  that 
the  National  Nickel  Company,  which  is  really  the  plaintiff  in 
the  case,  was  organized  for  the  purpose  of  carrying  on  and 
conducting  a  general  mining  business  in  the  State  of  Nevada, 
and  more  particularly  to  prospect  for  and  develop  its  nickel 
mines  in  the  county  of  Churchill,  in  the  State  of  Nevada, 
and  for  more  than  five  years  last  past  has  been  actually 
engaged  in  the  prosecution  of  work  in  the  development  of  its 
mines,  which  are  described  in  the  complaint,  and  which  are 
the  same  property  described  in  the  mortgage  mentioned  in 
the  complaint.  The  complaint  was  filed  October  2,  1896,  so 
that  up  to  that  time  it  owned  the  very  mines  described  in  the 
mortgage,  and  was  engaged  in  the  business  of  mining  on 
those  mines,  and  had  been  so  engaged  for  five  years,  up  to  the 
time  of  the  commencement  of  this  action.  There  is  an  utter 
lack  of  any  showing  in  the  judgment  roll  that  would  tend  to 
bring  the  Syndicate  within  the  terms  of  the  statute.  The 
plaintiff  was  obliged  to  shbw  that  the  National  Nickel  Com- 
pany was  in  the  possession  of  and  owned  this  property,  other- 
wise it  could  not  maintain  this  action.  The  plaintiff  neither 
owned  nor  possessed  the  property,  the  title  of  which  was 
alleged  to  be  clouded  by  the  deed  of  conveyance. 

VII.  Section  3278,  Gen.  Stats.,  provides:  "An  action  may 
be  brought  by  any  person  in  possession,  by  himself  or  his 
tenant  of  real  property,  against  any  person  who  claims  an 
estate  or  interest  therein  adverse  to  him  for  the  purpose  of 
determining  such  adverse  claim,  estate  or  interest."  If  it  be 
claimed  that  Charles  E.  Brooks  is  anything  more  than  a 
nominal  plaintiff,  then  the  judgment  is  void,  because,  upon 
the  face  of  the  judgment  roll,  he  was  not  in  possession  of  the 
property  either  as  owner  or  by  his  tenant.  If  it  be  claimed 
that  the  National  Nickel  Company  is  the  real  plaintiff,  it 
could  maintain  the  action,  providing  the  complaint  showed 
that  the  instrument  which  was  alleged  to  be  a  deed  of  con- 
veyance was  in  fact  such  an  instrument,  but  the  complaint 
shows  that  it  was  a  mortgage,  and  not  a  deed.  £ven  assum- 
ing, however,  that  the  complaint  sets  forth  sufficient  facts  to 
sustain  an  action  to  quiet  title,  its  allegations  negative  the 
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claim  that  the  Syndicate  owned  any  property  or  did  any 
business  within  the  state.  It  could  not  own  that  which  the 
National  Nickel  Company  owned,  as  the  allegation  of  owner- 
ship of  the  National  Nickel  Company  of  the  mines  which 
the  Syndicate  is  alleged  to  be  in  possession  of  under  a  deed 
of  conveyance,  claiming  the  ownership  of  it,  negatives  the 
last  allegation.  Two  cannot  be  the  sole  owners  of  the  same 
property.  Ownership  in  the  National  Nickel  Company 
excludes  ownership  in  any  other,  and  the  very  instrument 
under  which  the  Syndicate  is  alleged  to  be  in  the  possession 
of  the  property  claiming  to  be  the  owner  is,  upon  its  face,  a 
mortgage  to  secure  the  payment  of  money.  The  statute  does 
not  say  that  any  foreign  corporation  claiming  to  own  property^ 
and  failing  to  comply  with  its  provisions,  may  be  served  as 
provided  in  the  statute,  and  the  statute  providing  for  such 
substituted  service  must  be  strictly  construed,  and  its  terms 
cannot  be  extended  to  embrace  any  others  than  those  men- 
tioned. {Scorpion  S,  M.  Co,  v.  Marsanoy  10  Nev.  370;  Works 
on  Jurisdiction  of  Courts,  p.  266,  et  aeq.) 

VIII.  The  statute,  which  is  one  out  of  the  ordinary  course 
of  the  law  and  in  derogation  of  the  common  law  and  which 
must  be  strictly  construed,  does  not  provide  that  foreign  cor- 
porations in  possession  of  real  estate  and  claiming  to  own 
real  estate  may  be  served  with  summons  by  delivery  to  the 
secretary  of  state,  but  that  such  corporation  must  own  prop- 
erty or  do  business  in  the  state.  Much  less  does  it  provide 
that  a  foreign  corporation,  claiming  the  right  of  possession 
under  a  mortgage  which  provides  for  such  possession  as 
security  for  the  payment  of  money,  shall  appoint  and  keep 
an  agent  in  the  state.  To  place  such  a  construction  upon 
this  statute  would  require  every  non-resident  corporation 
loaning  money  upon  real  estate  in  this  state  upon  mortgage 
to  appoint  and  keep  an  agent  in  this  state  upon  whom  pro- 
cess might  be  served. 

IX.  The  judgment  in  this  case  was  void  upon  its  face, 
because  it  does  not  appear  from  the  judgment  roll  that  any 
showing  was  made  to  the  court  prior  to  the  service  of  the  sum- 
mons that  the  defendant,  Nevada  Nickel  Syndicate,  had  not 
complied  with  the  act  of  February  25,  1889  (Stats.  1889,  p. 
47),  nor  does  it  appear  that  this  court  made  any  order  for 
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such  service,  nor  that  the  defendant,  Nevada  Nickel  Syndi- 
cate, owned  any  property  or  did  any  business  within  the 
State  of  Nevada,  nor  that  it  had  not  some  officer  or  agent 
upon  whom  service  could  be  made  within  the  state,  as  pro- 
vided for  by  section  3051  of  the  General  Statutes,  and  it 
does  not  appear  from  the  judgment  roll  that  the  Nevada 
Nickel  Syndicate  neither  owned  nor  did  any  business  in  the 
state,  and  that  no  showing,  prior  to  the  service  of  the  aummons, 
was  made  to  the  court  that  the  Syndicate  had  not  complied 
with  the  act,  and  that  no  order  was  made  by  this  court 
directing  such  service  to  be  made,  and  it  also  appears  from 
said  judgment  roll  that  no  showing  was  made  to  this  court, 
as  appears  by  the  judgment  roll  either  before  or  after  serv- 
ice of  summons,  that  the  Syndicate  had  not  complied  with 
the  act,  nor  that  it  did  not  have  some  agent  or  officer  in  the 
state  upon  whom  service  of  summons  could  have  been  made 
under  section  3051  of  the  General  Statutes. 

X.  It  is  contended  by  counsel  for  Charles  E.  Brooks  and 
National  Nickel  Company  that  this  paper  is  not  process  as 
used  in  the  constitution  of  the  state.  If  process  as  there 
used  be  one  thing,  and  summons  another  and  entirely  differ- 
ent thing,  what  did  the  legislature  mean  when  it  used  the 
word  "process"  in  the  Statutes  of  1889,  under  which  this 
service  is  claimed  to  have  been  made?  The  word  "  process" 
is  used  in  the  title  of  the  act  and  six  different  times  in  the 
body  of  the  act  itself,  and  nowhere,  either  in  the  title  or  in 
the  body  of  the  act,  is  the  word  "  summons  "  used.  Not  only 
is  the  word  "  process  "  used,  but  it  was  qualified  by  the  word 
"legal,"  characterizing  it  as  the  process  which  is  provided  by 
the  constitution  of  the  state,  which  alone  provides  in  whose 
name  process  of  all,  any  and  every  kind  shall  run,  and  this 
constitutional  provision  must  be  read  in  connection  with  any 
statute  on  the  subject  of  process  to  ascertain  what  the  supreme 
law  of  the  state  intended  by  the  word  "  process."  The  stat- 
utes of  the  state  providing  what  a  summons  shall  contain 
are  in  addition  to,  and  must  be  supplemented  by,  the  pro- 
vision of  the  constitution  which  provides  the  style  of  the 
process.  The  authorities  which  hold,  notwithstanding  con- 
stitutional provisions  providing  the  style  of  the  process,  that 
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a  summons  is  good  without  that  style,  or  with  any  other 
style,  were  legislating  instead  of  interpreting  laws. 

XI.  The  fact  that  the  Syndicate  appealed  to  this  court 
directly  from  the  judgment  in  the  Brooks  case  does  not  affect 
the  proceedings  of  the  Syndicate  in  the  district  court  to  set 
aside  the  judgment  by  motion,  nor  this  appeal  from  the  order 
setting  the  judgment  aside.  An  appeal  from  a  judgment 
does  not  waive  the  right  of  a  party  to  get  any  other  legal 
relief  by  any  other  proper  collateral  proceeding  then  pending. 
At  the  time  the  appeal  was  taken  the  motion  to  set  aside  was 
pending  and  undetermined.  The  statute  gave  the  Syndicate 
the  right  of  appeal  within  the  time  allowed  by  law,  and  the 
power  to  set  aside  void  judgments  is  inherent  in  courts  of 
general  jurisdiction.  Each  right  can  be  exercised  at  any 
time  before  the  judgment  is  in  fact  set  aside  by  the  district 
court.  The  case  would  have  been  different  if  the  appeal  had 
not  been  taken  until  after  the  judgment  was  in  fact  set  aside. 

Geo.  W.  Baker,  for  Respondent: 

I.  Our  contention  is  that  a  summons  does  not  fall  within 
this  constitutional  provision  of  "  process,"  which  must  be  in 
the  name  of  the  state.  And  this  seems  to  be  the  view  taken 
by  the  legislature  in  enacting  the  section  of  the  statute 
describing  what  the  summons  shall  contain.  Gen.  Stats. 
3046,  provides:  ^'The  summons  shall  state  the  parties  to 
the  action,  the  court  in  which  it  is  brought,  the  county  in 
which  the  complaint  is  filed,  the  cause  and  general  nature  of 
the  action,  and  require  the  defendant  to  appear,"  etc.  Sec- 
tion 3045  provides  that  the  summons  shall  be  issued  and 
signed  by  the  attorney  for  the  plaintiff  or  by  the  clerk,  and, 
when  issued  by  the  clerk,  shall  be  issued  under  the  seal  of 
the  court.  This  is  all  the  statute  requires,  and  there  is  no 
mention  made  in  the  statute  that  it  shall  run  in  the  name  or 
by  the  authority  of  the  state.  {Porter  v.  Vandercooky  11  Wis. 
70;  Comet  Consolidated  M.  Co,  v.  Frost,  25  Pac.  Rep.  506; 
Gilner  v.  Bird,  15  Fla.  411;  Hanna  v.  Russell,  12  Minn.  80; 
Baily  v.  Williams,  6  Or.  71.) 

II.  Upon  an  examination  of  the  old  cases  cited  by  counsel 
in  his  brief,  it  will  be  found  that  they  do  not  bear  out  the 
contention  that  he  makes,  with  one  exception — that  of  1st 
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Ark. — and  the  reasoning  of  that  case  is  not  such  as  to  be 
reassuring  to  the  practitioner  of  to-day.  The  case  of  Curtis 
V.  McCullough  (3  Nev.  202)  was. a  writ  of  mandamus,  which 
can  only  be  issued  by  a  court  of  record,  whereas  a  summons 
may  be  issued  by  the  attorney  for  the  plaintiff,  and  is  simply 
a  notice  to  the  defendant  that  an  action  has  been  commenced 
against  him.  {Lowry  v.  Harris^  12  Minn.  255;  Bludworth  v. 
Someyrac,  3  Martin  (La.)  719;  Kimball  v.  Taylor ,  2  Woods 
(U.  S.)  37.) 

III.  It  must  be  remembered  always  that  the  return  of 
this  summons  shows  that  the  sheriff  served  the  defendant  by 
delivering  to  Eugene  Howell,  secretary  of  state,  a  copy  of 
the  summons  attached  to  a  certified  copy  of  the  complaint, 
the  defendants  having  no  agents  in  this  state  upon  whom 
service  could  be  made.  It  may  be  conceded  that,  in  mak- 
ing service  upon  a  defendant  by  other  methods  than  perso- 
nal service,  a  substantial  compliance  with  all  the  statutory 
requirements  is  necessary.  But,  tested  by  this  rule,  the  serv- 
ice here  is  a  full  compliance  with  the  statute.  The  defend- 
ants are  shown  by  the  complaint  to  be  foreign  corporations, 
and  that  they  had  no  agents  in  the  state  upon  whom  service 
of  summons  could  be  made,  and,  therefore,  the  sheriff  served 
the  summons  upon  the  secretary  of  state  as  provided  by  the 
statute.  It  is  objected  that  this  return  does  not  show  that 
the  defendants  did  not  comply  with  the  act  in  the  appoint- 
ment of  an  agent  in  the  state  upon  whom  service  could  be 
made,  in  the  face  of  the  fact  that  the  officer  does  not  return 
that  the  defendants  had  no  agent  in  the  state  upon  whom 
service  could  be  made.  If  this  statement  is  not  true,  the 
defendant  should  proceed  against  the  sheriff  for  making  a 
false  return,  but  surely  it  cannot  attack  this  return  by  an 
appeal  from  the  judgment.  Neither  does  this  appeal  bring 
up  any  of  the  findings  except  the  judgment  roll,  and,  in 
support  of  the  judgment,  the  court  will  presume  that  any 
proof  necessary  to  support  the  judgment,  including  that 
which  would  show  a  failure  upon  the  part  of  the  defendants 
to  comply  with  the  state  statute  and  appoint  resident  agents 
upon  whom  such  service  could  be  made,  if  such  proof  were 
indeed  necessary.     {Flannery  v.  Andersen,  4  Nev.  437;  Keys 
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V.  Orannis,  3  Nev.  548;   Champion  v.  Sessions,  2  Nev.  271; 
Leete  v.  Sutherland,  20  Nev.  21.) 

IV.  The  record  here  shows  that  the  officer  returned  that 
the  defendant  had  no  agent  in  this  state  upon  whom  service 
could  be  made.  How  he  arrived  at  this  conclusion  is  not 
disclosed  by  this  record,  nor  could  it  be  on  an  appeal  from  the 
judgment  roll  alone.  It  has  not  been  usual  in  the  past  for 
the  supreme  court  to  accept  the  statements  of  counsel  to 
supply  the  place  of  a  record,  and  no  good  reason  has  been 
advanced  in  this  case  for  making  an  innovation  upon  the 
rule. 

By  the  Court,  Massey,  J.: 

This  action  was  instituted  by  the  respondent,  a  stockholder, 
for  the  benefit  of  all  the  stockholders  of  the  National  Nickel 
Company,  a  corporation,  organized  and  existing  under  the 
laws  of  the  State  of  Illinois,  against  the  appellant,  a  corpora- 
tion, organized  and  existing  under  the  laws  of  the  kingdom 
of  Great  Britain,  for  the  purpose  of  setting  aside  a  certain 
alleged  conveyance  made  by  the  president  and  secretary  of 
the  National  Nickel  Company  to  the  appellant,  of  certain 
mining  claims  in  Churchill  county,  Nevada,  which  convey- 
ance is  alleged  to  have  been  made  without  authority.  The 
National  Nickel  Company  was  made  a  party  defendant  to 
the  action,  but  is  not  a  party  to  this  appeal.  Summons  was 
issued  on  the  2d  day  of  October,  1896,  delivered  to  the  sheriff 
of  Ormsby  county,  Nevada,  on  the  3d  day  of  October,  1896, 
and  returned  by  him  on  the  same  day,  with  a  certificate  of 
service  to  the  effect  that  he  had  served  the  same  on  the  defend- 
ants by  personally  delivering  a  true  copy  of  the  same, 
attached  to  a  copy  of  the  complaint,  to  Eugene  Howell, 
secretary  of  state,  at  Ormsby  county,  the  defendants  having 
no  agents  in  the  state  upon  whom  service  could  be  made, 
who  could  be  found  in  the  said  county.  No  appearance 
having  been  made,  the  default  of  the  appellant  was  entered 
on  the  17th  day  of  November,  1896,  and  on  the  16th  day  of 
December,  1896,  decree  was  made  as  prayed  for.  On  the 
15th  day  of  December,  1897,  this  appeal  was  taken  from 
the  judgment  and  decree.  The  respondent,  upon  a  showing 
that  before  this  appeal  had  been  taken  the  appellant  had 
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appeared  in  the  lower  court,  and  asked  that  the  judgment 
be  vacated  for  certain  specified  reasons,  and  that  subse- 
quently, on  January  3,  1897,  the  district  court  had  sustained 
appellant's  motion  and  made  an  order  vacating  anA  annulling 
the  judgment,  from  which  order  the  respondent  had  appealed, 
asks  UR  to  dismiss  this  appeal.  At  the  time  the  appeal  was 
taken,  a  judgment  was  standing  against  the  appellant,  and 
the  motion  to  set  aside  the  same  was  undetermined.  Our 
statute  confers  the  right  of  appeal  from  a  final  judgment, 
upon  any  party  aggrieved,  within  one  year  after  the  rendi- 
tion thereof,  and  power  is  conferred  upon  the  district  courts, 
under  certain  restrictions,  to  set  aside  and  vacate  judgments. 
The  right  of  appeal  can  be  exercised  at  any  time  within  the 
statutory  limitation  before  the  judgment  is  set  aside  or 
vacated  by  the  district  court.  The  appellant  can,  under  our 
practice  act,  appeal  from  the  judgment  and  prosecute  such 
appeal  in  the  appellate  court,  and  at  the  same  time  prosecute 
a  motion  to  vacate  and  set  aside  the  judgment  in  the  district 
court.  These  are  separate  remedies  under  the  law,  and  the 
appellant  may  for  one  reason  ask  the  court  to  vacate  a  judg- 
ment, and  for  an  entirely  different  reason  ask  the  appellate 
court  to  reverse  or  modify  the  same.  If  an  appeal  from  the 
judgment  operates  as  a  vacation  or  suspension  of  the  same, 
then  such  course  would  not  be  proper;  but  that  the  legis- 
lature intended  the  contrary  is  evident  from  those  sections 
of  the  civil  practice  act  regulating  the  method  of  stay  of 
execution  of  judgment  after  appeal  therefrom.  (Gen.  Stats. 
3364-3367;  Rogers  v.  Hatch,  8  Nev.  35.) 

Questions  analogous  to  the  one  under  consideration  have 
been  decided  by  other  courts  under  similar  statutes  regulat- 
ing appeals  from  judgments,  and  proceedings  and  appeals 
from  orders  granting  or  denying  new  trials.  The  Supreme 
Court  of  California  has  held  that  the  two  modes  of  appeal 
are  independent  of  each  other,  and  that  an  appeal  from  the 
judgment  does  not  depend  upon  a  motion  for  a  new  trial,  and 
may  be  taken  without  waiting  for  the  determination  of  a 
motion  for  a  new  trial,  and  that  even  an  affirmance  of  a 
judgment  upon  a  direct  appeal  therefrom  does  not  prevent 
the  court  below  from  setting  aside  the  verdict  or  the  findings. 
{Carpentier  Y.WUliamsonj  25  Cal.  168;  Spanagel  v.  Dellinger,  38 
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Cal.  284;  Towdy  v.  ElliSj  22  Cal.  659;  McDonald  v.  McConkey, 
27  Cal.  326;  Rayner  v.  Jones,  90  Cal.  81;  Naglee  v.  Spencer ^ 
60  Cal.  10.) 

This  statutory  rule  is  based  upon  sound  reason.  Should 
the  appellant  be  required  to  await  the  determination  of  a 
motion  to  vacate  the  judgment,  he  might  lose  his  right  of 
appeal  therefrom  by  expiration  of  time  in  which  such  appeal 
could  be  taken,  and  thereby  his  right  to  have  reviewed  any 
errors  appearing  in  the  judgment  roll.  Upon  the  showing 
made,  and  for  the  reasons  given,  the  motion  to  dismiss  the 
appeal  will  be  denied. 

The  first  objection  made  to  the  validity  of  the  judgment, 
based  upon  defects  appearing  in  the  judgment  roll,  is  that 
no  summons  was  ever  issued  in  the  action — that  the  paper 
purporting  to  be  a  summons  is  void  for  the  reason  that  it 
runs  in  the  name  of  "  The  People  of  the  State  of  Nevada." 
Section  13,  article  VI  of  the  constitution  requires  that  the 
style  of  all  process  shall  be  "  The  State  of  Nevada."  Is  a 
summons  issued  under  our  law  a  process  within  the  meaning 
of  the  provision  of  said  article? 

Under  our  practice  act,  which  has  been  in  force  since  1869, 
provision  is  made  for  the  issuance  of  summons  to  be  signed 
by  the  attorney  for  the  plaintiff,  or  by  the  clerk,  and,  when 
issued  by  the  clerk,  requiring  that  it  shall  be  under  the  seal 
of  the  court.  The  same  act  specifically  defines  the  contents 
of  the  same.  There  is  nothing  in  the  act  requiring  the  sum- 
mons to  run  in  any  particular  form.  It  has  never  been 
treated  as  a  process  within  the  meaning  of  our  constitution 
either  by  the  legislature  or  the  courts,  and,  while  there  is 
conflict  of  authority  upon  a  similar  question,  under  constitu- 
tions and  statutes  similar  to  our  own,  in  other  states,  we  are 
disposed  to  hold  that  a  summons  is  not  a  process,  within  the 
meaning  of  pur  constitution.  Upon  this  point  we  quote  from 
a  decision  of  the  Supreme  Court  of  Colorado,  in  which  it 
says:  "As  to  the  first  point  raised — that  the  summons  is 
such  a  process  as  may  be  issued  in  the  name  of  the  people  of 
Colorado — we  are  strongly  inclined  to  follow  the  conclusion 
of  the  Supreme  Court  of  Florida  in  Oilmer  v.  Bird,  15  Fla. 
411.  In  this  case  the  identical  question  here  presented  is 
discussed  at  some  length — that  is,  'that  the  summons,  as 
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authorized  by  the  code,  is  a  "  process,"  within  the  meaning 
of  the  constitutional  provisions  which  require  the  style  of  all 
process  to  be  the  "  State  of  Florida  ";  that  the  summons  had 
no  such  style;  that  this  was  essential  to  the  validity  of  the 
judgment,  there  having  been  no  appearance.'  And  the  court 
said :  *  But  is  a  notice  given  by  an  attorney  of  the  institu- 
tion of  a  suit,  in  a  form  similar  to  a  summons,  but  not 
issuing  out  of  a  court,  a  "  process  "  within  the  meaning  of 
the  constitution?  Baron  Comyn,  in  giving  the  definition  of 
the  term  "  process,"  says  it  imports  the  writs  which  issue  out 
of  any  court  to  bring  the  party  to  answer,  or  for  doing  execu- 
tion. There  is  no  definition  of  "process,"  given  by  any 
accepted  authority,  which  implies  that  any  writ  or  method 
by  which  a  suit  is  commenced  is  necessarily  "  process."  A 
party  is  entitled  to  notice  and  to  a  hearing  under  the  con- 
stitution before  he  can  be  affected,  but  it  is  nowhere  declared 
or  required  that  that  notice  shall  be  only  a  writ  issuing  out 
of  a  court.'  "  {Comet  Consolidated  M,  Co.  v.  Frost,  25  Pac. 
(Col.)  506;  Hannav.  Russel,  12  Minn.  80;  Bailey  y.  WilliamSy 
6  Or.  71;  Nichols  v.  The  Plank  Road  Co.,  4  G.  Greene,  44.) 

The  appellant  also  claims  that,  under  the  provisions  of  the 
act  approved  February  25,  1889  (Stats.  1889,  p.  47),  requir- 
ing certain  corporations  named  therein  to  appoint  and  keep 
agents  upon  whom  service  of  summons  can  be  had  in  this 
state,  and  providing  that  upon  failure  to  make  such  appoint- 
ments, service  may  be  made  upon  the  secretary  of  state,  the 
judgment  is  void,  for  the  following  reasons:  First,  that  it 
does  not  appear  from  the  judgment  roll,  that  the  appellant, 
a  foreign  corporation,  owned  any  property  or  did  any  busi- 
ness within  this  state;  second,  that  the  judgment  roll  fails  to 
show  that  the  appellant  had  no  agents  within  this  state  upon 
whom  service  of  summons  could  have  been  made. 

The  first  contention  is  sufficiently  answered,  if  the  allega- 
tions of  the  complaint  are  taken  as  true,  by  the  fact  that 
the  appellant  was  the  owner  of  the  mining  claims  named  in 
the  alleged  conveyance  set  up.  If,  as  contended  by  appel- 
lant, the  alleged  conveyance  is  in  fact  a  mortgage  upon  prop- 
erty, then  it  is  sufficiently  shown  thereby  that  the  appellant 
was  loaning  money  upon  property  situated  within  this  state, 
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and  such  acts  constitute  "  doing  business,"  within  the  mean- 
ing of  said  statute. 

The  second  claim  of  the  appellant  raises  for  the  first  time 
in  this  court  the  application  of  the  act  of  1889,  supra.  Under 
section  3050,  General  Statutes  of  1885,  the  service  of  sum- 
mons must  be  made  by  the  sheriff  of  the  county  where  the 
defendant  is  found,  or  by  his  deputy,  or  by  any  citizen  of 
the  United  States  over  twenty-one  years  of  age.  When  the 
service  has  been  made  by  the  sheriff  or  deputy,  it  must  be 
returned,  with  a  certificate  or  aflBdavit  of  its  service,  and  of 
the  service  of  the  copy  of  the  complaint.  The  succeeding 
section  of  the  same  act  requires,  among  other  matters,  that, 
in  case  the  suit  be  against  a  foreign  corporation  doing  busi- 
ness in  this  state,  service  of  summons  may  be  made  upon  an 
agent,  cashier,  secretary,  president,  or  other  head  thereof. 
Section  3052  of  the  same  act  provides  that  when  the  person 
on  whom  the  service  is  made  resides  out  of  the  state,  or, 
being  a  corporation,  cannot  be  served  as  provided  in  the  pre- 
ceding section,  and  the  fact  shall  appear  by  affidavit  to  the 
satisfaction  of  the  court  or  judge  thereof,  and  in  like  manner 
certain  other  matters  are  shown,  then  an  order  shall  be  made 
for  service  of  summons  by  publication.  The  method  of  pro- 
cedure marked  out  by  the  provisions  of  these  sections  has 
been  in  force  since  1869,  and  remained  unchanged  until  the 
passage  of  the  act  of  1889,  supra,  giving  an  additional  mode 
or  manner  of  serving  process  upon  foreign  corporations  as 
defined  in  that  act.  Under  the  provisions  of  the  act  of  1869, 
courts  of  this  state  could  acquire  jurisdiction  over  foreign 
corporations  doing  business  in  the  state  by  following  the 
statutory  rules  for  service  of  summons  by  publication,  where 
no  agent  or  other  officer  was  found  in  the  state  upon  whom 
service  could  be  made;  but  the  power  of  the  court,  in  cases 
of  default,  was  limited,  under  well-settled  rules,  which  require 
no  citations  in  their  support,  to  render  judgments  in  rem. 
Under  these  statutes  foreign  corporations  might  come  into 
the  state,  transact  business,  and  commit  wrongs  against  its 
citizens,  for  which  the  only  remedy  was  a  personal  action 
for  damages,  and,  before  service  could  be  made  upon  the 
agent  or  other  officer  named  in  the  statute,  such  agent  or 
officer  could  withdraw  from  the  jurisdiction  of  the  state,  and 
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leave  the  injured  person  practically  without  remedy.  The 
act  of  1889,  construed  with  the  provisions  of  the  act  of  1869, 
was  evidently  intended  to  cure  this  defect. 

Without  entering  into  a  discussion  as  to  the  power  of  the 
legislature  to  pass  the  act  of  1889,  regard  for  the  rights  of 
property  and  person  require  that  such  act  should  be  strictly 
complied  with  before  the  courts  assume  jurisdiction.  The 
statute  of  1889,  under  which  service  of  summons  was  made 
in  the  case  at  bar,  authorized  such  service  upon  the  secretary 
of  state  in  the  event  of  the  failure  of  the  appellant  to  appoint 
and  keep  an  agent  within  this  state,  upon  whom  such  serv- 
ice could  be  made,  and  such  facts  should  be  affirmatively 
shown  by  the  record.  (Works'  Courts  and  Their  Jurisdic- 
tion, p.  291;  Miller  v.  Norfolk  &  W.  R.  Co.,  41  Fed.  Rep.  431; 
Jennings  v.  Crofton,  9  S.  W.  406.) 

The  requirements  of  the  act  of  1889  are,  in  effect,  that 
every  foreign  corporation  doing  business  or  owning  property 
within  this  state  shall  appoint  and  keep  in  this  state  an 
agent  upon  whom  all  legal  process  may  be  served,  and  in 
case  of  their  failure  Jo  comply  with  these  requirements,  then 
service  of  process  may  be  made  upon  the  secretary  of  state. 
Applying  the  strict  letter  of  the  rule  to  the  case  at  bar,  has 
such  showing  been  made  by  the  record  as  to  confer  jurisdic- 
tion over  the  appellant?  The  record  shows  that  the  appel- 
lant is  a  foreign  corporation  doing  business  in  this  state.  It 
further  shows,  by  the  certificate  of  the  return  of  the  sheriff, 
that  process  was  duly  served  upon  the  secretary  of  state.  It 
further  shows  that  there  were  no  agents  of  the  appellant,  as 
required  by  the  statute,  within  Ormsby  county,  and  any 
attempt  of  the  sheriff  to  show  by  his  certificate  that  there 
were  no  agents  of  the  appellant  in  any  other  of  the  thirteen 
counties  of  the  state  would  be  in  excess  of  his  power,  under 
the  statute  authorizing  his  return.  This  last  showing  is  not 
sufficient.  The  statute  does  not  require  that  the  appellant 
shall  appoint  or  keep  the  agent  in  any  particular  county,  and 
before  the  court  could  acquire  jurisdiction  over  the  appellant 
by  the  attempted  service,  the  record  should  show  that  the 
appellant  had  not  appointed  any  agent  upon  whom  service 
could  be  made  as  required  by  the  act,  and  that  it  had  not 
kept  such  agent  within  the  state.     Suggestions  have  been 
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made  by  counsel  as  to  the  manner  in  which  the  showing  of 
these  facts  shall  be  made.  The  statute  fails  to  prescribe  any 
method  of  procedure,  and,  in  the  absence  of  any  prescribed 
method,  we  can  only  suggest  that  all  jurisdictional  facts 
under  this  statute  should  be  made  to  appear  in  the  judgment 
roll. 

Objections  have  also  been  made  to  the  suflBciency  of  the 
complaint  to  support  the  judgment,  but,  as  any  such  defects 
therein  can  be  cured  in  the  lower  court  by  amendment,  we 
do  not  deem  it  necessary  to  pass  upon  the  same. 

The  judgment  will  be  reversed. 


[No.  1513.] 

A.  S.  BRYANT  and  JOHN  WATSON,  Appellants,  v. 
PETER  ANDERSON,  LORENTZ  FREY,  JOHN 
FRANTZEN,  A.  JESSEN  and  FRITZ  BERNHAM, 
Respondents. 

Findings— OoNTRADicTORT  Statembnts— Injunction  Bonds.  In  an  action 
for  damages  on  an  injunction  bond,  it  was  error  to  admit  in  evidence 
a  finding  of  fact,  made  in  the  suit  for  an* injunction,  reciting  that 
plaintiff  therein  was  justified  in  bringing  his  suit,  but  had  not  been 
damaged  by  defendants  therein,  since  inconsistent  with  the  judg- 
ment therein  dissolving  the  temporary  injunction  and  dismissing 
the  suit. 

Appeal  from  the  District  Court  of  the  State  of  Nevada, 
Douglas  county;  C  E.  Mackj  District  Judge: 

Action  by  A.  S.  Bryant  and  others  against  Peter  Anderson 
and  others.  From  a  judgment  for  defendants,  plaintiffs 
appeal.     Reversed. 

The  facts  sufficiently  appear  in  the  opinion. 

Trenmor  Coffin,  for  Appellants: 

I.  Finding  No.  11,  in  the  case  of  Anderson  v.  Bryant^  which 
was  admitted  in  evidence  in  this  case,  was  as  follows:  "The 
court  further  finds  that  said  plaintiff  was  justified  in  bring- 
ing this  suit,  but  that  he  has  not  been  damaged  by  defend- 
ants." This  finding  is  self-contradictory.  It  was  error  to 
admit  it  in  evidence,  as  it  could  only  tend  to  mislead  and 
confuse  the  jury.  Either  the  first  or  last  half  of  the  finding 
must  be  wrong.     It  was  error  to  admit  the  false  part  of  the  find- 
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ing  in  evidence.  "  If  the  finding  contains  erroneous  matter, 
which  cannot  be  divided  from  the  remainder,  the  whole  must 
fall."     {Clark  v.  Nevada  L.  &  M.  Co.,  6  Nev.  203,  208.) 

II.  If  the  false  part  of  the  finding  could  not  have  been 
separated  from  that  part  which  was  true,  it  must  have  been 
error  to  admit  any  part  of  it.  It  would  seem  to  be  against 
the  elementary  principles  of  the  law,  which  all  judges  are 
presumed  to  know,  for  a  court  to  find  that  a  party  living  on 
a  stream  is  justified  in  bringing  a  suit  against  placer  miners 
who  are  working  their  claims  several  miles  above  him,  enjoin- 
ing their  mining  for  eighty-eight  days,  when  the  mining  opera- 
tions did  him  no  damage,  and  invaded  none  of  his  rights. 
Such  was  the  finding  which  was  admitted  in  evidence  to  pre- 
vent plaintiff's  recovery  of  damages  for  the  stoppage  of  their 
mining  operations. 

III.  The  court  specially  instructed  the  jury  that  they 
might  consider  this  finding  in  determining  the  question  of 
damages,  thus  accentuating  and  emphasizing  the  original 
error  of  admitting  the  finding  in  evidence.  (Fisk  v.  Parker, 
12  La.  Ann.  496.)  The  legal  question  as  to  whether  or  no 
Anderson  was  justified  in  bringing  his  suit  could  not  pos- 
sibly affect  the  amount  of  damages  which  plaintiff  in  fact 
sustained  by  reason  of  the  injunction.  The  damages  would 
be  the  same,  in  fact,  whether  Anderson  was  justified  or  not, 
or  whether  the  injunction  was  wrongfully  or  rightfully  sued 
out.  Yet  the  jury  were  instructed  that  they  might  consider 
this  question  in  assessing  the  damages.  In  assessing  the 
damages  the  jury  should  only  consider  the  amount  of  the 
damages,  if  it  is  a  proper  case  for  plaintiff  to  recover  damage. 
If  the  injunction  was  justifiable,  there  was  no  recoverable 
damage. 

IV.  The  instruction  was  calculated  to  confuse  and  mis- 
lead the  jury.  It  should  have  been  refused.  {Thompson  v. 
Pawning,  15  Nev.  211.)  The  erroneous  part  of  the  finding 
cannot  be  treated  by  the  court  as  a  surplusage.  The  court 
below,  by  its  rulings  and  instructions,  made  it  the  point 
upon  which  the  case  turned.  {Lockhart  v.  Mackie,  2  Nev. 
294.)  A  contradictory  finding  will  not  support  a  judgment 
if  appealed  from.  (Reese  v.  Corroran,  52  Cal.  495;  Manley 
V.  Howlett,  55  Cal.  94;  Harris  v.  Harris,  59  Cal.  620;  Cox  v. 
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McLaughlin,  63  Cal.  196;  Sloes  v.  AUman,  64  Cal.  47;  Richards 
V.  Dowevy  64  Cal.  62;  Carman  v.  RoBSy  64  Cal,  249, 250;  Hayne 
on  New  Trial  and  Appeal,  sec.  242,  p.  735,  par.  5.) 

Torreyson  &  Summerfield,  for  Respondents: 

I.  In  the  action  at  bar  the  plaintiff  assigns  as  the  prin- 
cipal error  of  the  court  the  admission  of  the  findings  of  fact 
in  a  former  case  of  Anderson  v.  Bryant,  in  which  case  the 
court  found  as  follows:  "The  court  further  finds  that  said 
plaintiff  was  justified  in  bringing  this  suit,  but  that  he  has 
riot  been  damaged  by  the  defendants."  This  finding  of  fact 
was  introduced  in  evidence  for  the  purpose  of  having  the 
jury  take  it  into  consideration  in  assessing  the  damages^  if 
any,  and  in  order  to  aid  the  jury  in  determining  what  dam- 
ages, if  any,  plaintiffs  were  entitled  to,  and  the  court  so 
instructed  the  jury,  but  nowhere  is  it  claimed  or  asserted 
that  said  finding  was  conclusive  upon  the  jury. 

By  the  Court,  Belknap,  C.  J.: 

This  is  an  action  for  damages  upon  an  injunction  bond. 

At  the  trial  respondents  introduced  in  evidence,  against 
the  objections  of  appellants,  the  findings  of  fact  made  by  the 
court  in  the  case  of  Anderson  v.  Bryant,  et  al. 

The  particular  finding  objected  to  is  this:  "  No.  11.  The 
court  finds  that  the  plaintiff  was  justified  in  bringing  this 
suit,  but  that  he  has  not  been  damaged  by  the  defendants." 

The  complaint  in  Jhat  case  alleges  prior  appropriation  and 
beneficial  use  of  the  waters  of  Pine  Nut  creek  by  plaintiff, 
and  their  diversion  and  pollution  by  defendants,  and  threat- 
ened continuance  thereof.  A  temporary  injunction  was 
issued,  issue  was  joined,  trial  had,  and  judgment  entered, 
dissolving  the  injunction  and  dismissing  the  action. 

The  finding  that  Anderson  was  justified  in  bringing  that 
suit  would  indicate  that  he  was  entitled  to  relief,  but  the 
judgment  denied  him  any.  The  finding  is  inconsistent  with 
the  judgment,  and  its  introduction  in  evidence  may  have 
misled  the  jury. 

Judgment  reversed,  and  new  trial  ordered. 
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[No.  1535.] 

JAMES  A.  HARDIN  and  JAMES  H.  ROGERS,  Rksponi>- 
ENTS,  V.  ED.  M.  EMMONS,  LIBBIE  EMMONS,  L. 
ELKUS,  G.  W.  CHESLEY,  W.  H.  JONES,  HARVEY 
M.  SLOPER  AND  G.  W.  WISEMAN,  Defendants;  L. 
ELKUS,  Appellant. 

PLKADiNO-^DsMTJBBBB—JnDGMBNT— Waiver.  If  a  demarrant  wishes  to 
take  advantage  of  any  supposed  error  in  overruling  the  demurrer, 
he  must  let  final  judgment  be  entered  upon  it;  for,  if  he  shall 
answer,  after  such  ruling,  he  waives  any  objection  to  it,  except  the 
two  radical  defects— want  of  jurisdiction  and  failure  to  state  a  cause 
of  action. 

Equity — Fobm.and  Substance.  Equity  always  looks  to  the  substance,  and 
not  to  the  form,  of  a  transaction,  to  determine  its  validity. 

Mortgage—New  Mortgage  for  Same  Debt— Lien  Continued.  The  tak- 
ing of  a  new  note  and  mortgage  by  the  mortgagee  from  the  mort- 
gagor for  the  same  debt,  upon  the  same  property,  will  not  discharge 
the  lien  of  the  first  mortgage  as  between  the  parties,  but  such  lien 
will  continue  in  the  new  mortgage,  unless  it  was  otherwise  intended. 

Idem— Idbu— Priority  of  Incumbrance.  Where  a  new  mortgage  is  taken 
and  recorded  to  secure  the  same  debt,  and  the  fact  is  so  stated  in  the 
mortgage,  it  has  priority  over  any  intervening  incumbrance. 

Idem— Effect  of  New  Note  on  Old  Debt.  As  a  general  rule,  a  pur- 
chaser from  a  mortgagor  or  a  subsequent  incumbrancer  cannot 
claim  that  a  new  note  for  the' whole  or  any  part  of  the  mortgage 
debt  operates  as  a  payment,  unless  the  facts  are  such  that  the 
mortgagor  himself  could  make  the  claim. 
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Appeal  from  the  District  Court  of  the  State  of  Nevada, 
Humboldt  county;  A.  E.  Cheney ,  District  Judge: 

Action  by  James  A.  Hardin  and  James  H.  Rogers  against 
Ed.  M.  Emmons,  L.  Elkus,  and  others.  From  a  judgment 
for  plaintiff,  L.  Elkus  appeals.     AfSrmed. 

The  facts  suflSciently  appear  in  the  opinion. 
D.  S.  Truman,  for  Appellant. 

R.  M.  Clarke  and  JET.  Warren,  for  Respondents: 

I.  The  original  note  and  mortgage  are  neither  merged 
nor  extinguished  by  the  new  note  and  mortgage,  but  remain 
in  force.  The  original  note  and  mortgage  have  not  been 
paid,  nor  have  they  been  surrendered,  or  relinquished,  or 
canceled,  or  satisfied.  On  the  contrary,  the  mortgage  of 
February  27,  1893,  in  terms,  and  on  its  face  shows  that: 
"  Such  note  and  mortgage  are  unpaid  and  owing,"  and  that 
^'an  extension  of  time  for  the  payment  thereof  is  desired, 
and  the  said  Hardin  and  Rogers  are  willing  to  grant  such 
extension,  *  *  *  with  the  distinct  agreement  that  the 
lien  of  the  aforesaid  mortgage  is  and  shall  be  continued,  and 
not  in  any  way  waived  in  favor  of  any  one,  and  that  said 
debt  of  12,500  shall  be  kept  alive." 

II.  It  is  needless  to  argue  that  the  words  preserve  and  do 
not  relinquish  the  original  note  and  mortgage.  But,  if  the 
mortgage  of  February  27,  1893,  was  silent,  the  original  note 
and  mortgage  would  be  preserved,  and  the  lien  of  the  original 
mortgage  would  be  continued  in  force  by  the  well-established 
principles  of  equity.  Equity  never  works  injustice.  It  never 
willingly  postpones  a  prior  and  better  lien  to  a  subsequent 
and  inferior  one.  It  never  does  one  man  a  wrong  that 
another  may  profit  thereby.  It  never  merges  an  old  demand 
or  lien  in  a  new  one,  when  it  will  operate  to  the  prejudice  of 
the  upholder  of  the  demand  or  lien.  (Jones  on  Mortgages, 
sec.  848,  p.  756;  Bell  v.  Woodward,  94  N.  H.  90;  Denzler  v. 
O'Keefe,  34  N.  J.  Eq.  361;  Bunch  v.  Grave,  12  N.  E.  Rep. 
485;  Hectman  v.  Sharp,  3  Mc Arthur,  90;  Jamagan  v.  Gaines, 
84  111.  203;  Trust  Company  v.  Farrar,  53  Vt.  542;  Washing- 
ton  Co.  V.  Slaughter,  54  Iowa,  265;  Bridges  v.  Cooper,  39  N. 
W.  720.) 
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By  the  Court,  Bonnifield,  J.: 

This  appeal  is  taken  by  defendant  Elkus  from  a  judgment 
and  decree  of  foreclosure  of  mortgage  given  in  favor  of  the 
plaintiffs  in  their  action  brought  on  a  promissory  note  and 
mortgage  executed  to  them  by  defendants  Ed.  M.  and  Libbie 
H.  Emmons.  The  defendants,  other  than  the  two  Emmons, 
were  made  parties  defendant,  as  having  or  claiming  to  have 
some  interest  in  the  mortgaged  premises,  etc. 

The  record  discloses  the  following  facts,  stated  in  substance 
and  in  brief,  on  which  appellant  seeks  a  reversal  of  the  judg- 
ment, to-wit:  "That  on  the  9th  day  of  March,  1886,  at 
Humboldt  county,  in  this  state,  the  defendant,  Ed.  M. 
Emmons  and  two  others,  being  indebted  to  one  Josiah  W. 
Carter  of  Sonoma  county,  California,  in  the  sum  of  $2,500, 
executed  to  him  their  joint  and  several  promissory  note  for 
said  sum,  payable  twelve  months  after  said  date,  and  their 
certain,  mortgage  on  certain  lands  and  premises  situated  in 
said  Humboldt  county,  as  security  for  the  payment  of  the 
same,  which  mortgage  was  duly  recorded  in  the  office  of  the 
county  recorder  of  said  Humboldt  county. 

"  That  said  Carter  died,  testate,  on  May  3,  1890,  in  said 
Sonoma  county,  California,  the  place  of  his  residence,  leaving 
property  in  said  county,  and  that  at  the  time  of  his  death  he 
was  the  owner  and  holder  of  said  note  and  mortgage,  the 
principal  of  which  was  wholly  unpaid;  that  said  Carter,  by 
last  will  and  testament,  named  and  appointed  James  A. 
Hardin  and  J.  T.  Rogers  as  the  executors  thereof;  that  there- 
after the  said  will  was  admitted  to  probate  by  the  superior 
court  of  said  Sonoma  county,  and  letters  testamentary  issued 
to  said  Hardin  and  Rogers,  who,  as  such  executors,  duly 
qualified  and  took  possession  of  the  estate  and  property 
of  said  deceased,  including  said  note  and  mortgage,  for  the 
benefit  of  the  legatees  and  devisees,  Mrs.  Sarah  F.  Carter,  the 
widow,  and  Miss  Emma  Carter,  the  daughter  of  said  testate; 
that  no  letters  testamentary  have  been  granted  to  the  plain- 
tiffs by  any  court  in  the  State  of  Nevada,  and  no  probate 
proceedings  have  been  had  in  any  such  court  with  reference 
to  said  will  or  estate  of  said  deceased;  that,  after  the  execu- 
tion of  said  note  and  mortgage,  Ed.  M.  Emmons  became  the 
sole  owner  of  said  lands  and  premises,  subject  to  the  lien  of 
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said  mortgage,  and  intermarried  with  said  Libbie  H.,  and 
afterwards,  on  the  27th  of  February,  1893,  they  applied  to 
said  Hardin  and  Rogers  for  an  extension  of  time  for  the  pay- 
ment of  said  note  and  mortgage,  there  being  then  due  and 
unpaid  thereon  the  principal  sum  of  $2,500;  that  Hardin 
and  Rogers  consented  to  such  extension  upon  certain  express 
agreements  made  between  said  parties. 

"  That,  in  pursuance  of  said  agreements  and  in  considera- 
tion of  said  extension  of  time,  and  as  additional  security  for 
the  payment  of  said  sum  of  |2,500,  said  Ed.  M.  and  Libbie 
H.  Emmons,  on  the  27th  day  of  February,  1893,  executed  to 
said  Hardin  and  Rogers  their  certain  promissory  note  for 
the  sum  of  $2,500,  made  payable  by  the  terms  thereof  on  or 
before  the  2d  day  of  November,  1894,  to  James  A.  Hardin 
and  J.  T.  Rogers,  as  executors  of  the  will  of  Josiah  W.  Carter, 
deceased,  and  at  the  same  time,  to  secure  the  payment  of  the 
same,  they  also  executed  to  Hardin  and  Rogers,  as  such 
executors,  a  mortgage  on  the  same  land  and  premises  mort- 
gaged as  aforesaid  to  Carter,  which  was  duly  recorded  in  the 
recorder's  office  of  said  Humboldt  county;  that  in  said 
mortgage,  given  to  Hardin  and  Rogers,  are  recited  the  facts 
of  said  indebtedness  to  Carter,  the  execution  to  him  of  said 
note  and  mortgage,  the  death  of  Carter,  testate,  the  probating 
of  his  last  will  and  testament,  and  the  issuing  of  letters  tes- 
tamentary to  said  Hardin  and  Rogers  by  the  superior  court 
of  said  Sonoma  county;  that  Hardin  and  Rogers,  a^  such 
executors,  are  the  owners  and  holders  of  said  note  and  mort- 
gage for  the  benefit  of  the  widow  and  daughter  of  said 
deceased;  that  Ed.  M.  Emmons  is  owing  the  same,  and  the 
same  might  be  barred  by  the  statute  of  limitations  on  the 
9th  day  of  March,  1893;  that  said  Ed.  and  Libbie  Emmons 
desire  an  extension  of  time  for  the  payment  of  the  same,  and 
said  Hardin  and  Rogers  are  willing  to  grant  such  extension, 
and  it  recites,  to  wit:  '  Now,  then,  in  consideration  of  the 
premises  and  of  such  request  for  further  time,  and  with  the 
distinct  agreement  that  the  lien  of  the  aforesaid  mortgage  is 
and  shall  be  continued,  and  not  in  any  way  waived  in  favor 
of  any  one,  and  that  said  debt  of  $2,500  shall  be  kept  alive, 
the  said  Ed.  M.  Emmons  and  his  wife  do  hereby  grant  and 
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mortgage  to  said  James  A.  Hardin  and  J.  T.  Rogers,  as 
executors  aforesaid/  etc. 

"  Between  the  dates  of  the  execution  of  the  said  promissory 
notes  and  mortgages  and  recording  of  said  mortgages,  to  wit, 
on  the  5th  day  of  September,  1890,  said  Ed.  M.  Emmons 
executed  his  certain  promissory  note  to  G.  W.  Chesley  &  Co., 
of  Sacramento,  California,  for  the  sum  of  $1,170  65,  payable 
on  or  before  the  1st  day  of  September,  1891,  and  to  secure 
the  payment  thereof  he  executed,  acknowledged  and  deliv- 
ered to  G.  W.  Chesley  <fe  Co.  a  mortgage  on  the  same  real 
estate  embraced  in  the  two  other  mortgages  above  referred 
to,  and  the  same  was  duly  recorded,  on  the  day  of  its  execu- 
tion, in  said  office  of  said  county  recorder  of  Humboldt 
county;  that  said  note  and  mortgage  remain  wholly  unpaid; 
that  the  defendant,  L.  Elkus,  is  the  duly  appointed,  qualified 
and  acting  trustee  of  the  firm  of  G.  W.  Chesley  &  Co.,  and 
has  been  such  trustee  since  January  1,  1891,  and  as  such 
trustee,  with  full  power  in  the  premises,  is  the  owner  and 
holder  of  said  note  and  mortgage.  Defendant  Elkus  demur- 
red to  the  complaint  on  the  ground,  substantially,  among 
others,  that  the  plaintiffs  have  not  legal  capacity  to  sue,  for 
the  reason  that  they  are  foreign  executors  of  the  last  will  and 
testament  of  Josiah  W.  Carter,  deceased,  and  have  not  been 
appointed  as  such  executors  in  this  state.  The  court  over- 
ruled the  demurrer,  ruling  that, '  while  it  is  generally  true 
that  a  foreign  executor  cannot,  in  his  representative  capacity, 
maintain  an  action  to  recover  property  of  his  testate,  this 
rule  does  not  apply  if  he  sues  in  his  own  right,  although  the 
right  be  derived  under  a  foreign  will,  especially  when  he 
seeks  to  recover  on  a  contract  not  made  with  the  testate,  but 
with  the  plaintiff  as  executor.' " 

The  overruling  of  said  demurrer  is  assigned  as  error. 
The  question  whether  the  court  erred  in  overruling  defend- 
ant's demurrer,  taken  on  the  ground  of  the  incapacity  of 
plaintiffs  to  sue,  cannot  be  considered  on  this  appeal,  for  the 
reason  that  the  defendant  did  not  rest  upon  his  demurrer, 
and  allowed  judgment  to  be  entered  against  him  thereon. 
After  his  demurrer  was  overruled  he  filed  an  answer  raising 
issues  of  fact,  and  thereby  waived  his  right  to  reply  upon  his 
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demurrer  upon  issue  of  law,  as  to  the  alleged  incapacity  of 
plaintiffs  to  sue. 

"  The  general  rule  seems  to  be  well  settled,"  as  stated  by 
Bliss  in  his  work  on  Code  Pleading  (sec.  417),  "that,  if  the 
demurrant  wishes  to  take  advantage  of  any  supposed  error  in 
overruling  the  demurrer,  he  must  let  final  judgment  be  entered 
upon  it,  for,  if  he  shall  answer,  after  such  ruling,  he  waives 
any  objection  to  it,  except  the  two  radical  defects."  {Lonkey 
V.  WeUs,  16  Nev.  271,  and  cases  there  cited;  Hammemnith  v. 
Avery y  18  Nev.  225;  Gardner  v.  Gardner,  23  Nev.  207;  Hardy 
V.  Svngerty  53  Pac.  Rep.  380,  and  cases  cited.) 

Priority  of  Lien:  The  question  of  the  priority  of  lien  was 
raised  in  the  trial  court,  and  is  presented  on  this  appeal. 
The  appellant  contends,  in  effect,  that  the  taking  of  the  note 
and  mortgage  by  the  plaintiffs  from  Ed.  and  Libbie  Emmons 
gave  priority  to  the  mortgage  executed  by  Ed.  Emmons  to 
G.  W.  Chesley  <fe  Co.  It  appears  that  the  Chesley  mortgage 
was  given  and  recorded  before  the  execution  of  the  plaintiff's 
said  mortgage,  but  after  the  execution  and  recording  of  the 
Carter  mortgage;  also  that  the  note  and  mortgage  given  to 
the  plaintiffs  were  executed  as  additional  security  for  the 
payment  of  said  indebtedness  of  $2,500,  in  consideration  of 
the  extension  of  the  time  for  its  payment,  and  to  avoid  the 
statute  of  limitations,  which  was  about  to  run  against  its 
collection,  and  upon  the  express  agreement  of  the  parties, 
contained  in  the  latter  mortgage,  that  the  said  debt  of  $2,500 
shall  be  kept  alive,  and  that  the  lien  of  said  original  mort- 
gage shall  be  continued,  and  in  no  way  waived  in  favor  of 
any  one. 

The  rule  is  well  established  that  the  taking  of  a  new  note 
and  mortgage  by  the  mortgagee  from  the  mortgagor,  for  the 
same  debt,  upon  the  same  property,  will  not  discharge  the 
lien  of  the  first  mortgage  as  between  the  parties,  but  such 
lien  will  continue  in  the  new  mortgage,  unless  it  was  other- 
wise intended.    (Jones  on  Mortgages,  sec.  924,  and  cases  cited.) 

As  a  general  rule,  a  purchaser  from  a  mortgagor  or  a  sub- 
sequent incumbrancer  cannot  claim  that  a  new  note  for  the 
whole  or  any  part  of  the  mortgage  debt  operates  as  a  pay- 
ment, unless  the  facts  are  such  that  the  mortgagor  himself 
could  make  the  claim.     (Id.  sec.  925.) 
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Where  a  new  mortgage  is  taken  and  duly  recorded  to 
secure  the  payment  of  the  same  debt,  and  the  fact  is  so 
stated  in  the  mortgage,  the  mortgage  will  have  priority  of 
any  intervening  incumbrance.  {Shaver  v.  Williams,  87  111. 
409;  18  Am.  L.  Reg.  (N.  5)  132;  Jones,  Mortg.  sec.  971.) 

It  is  a  principle  well  established  that  equity  always  looks 
to  the  substance,  and  not  to  the  form,  of  a  transaction,  to 
determine  its  validity.  Under  this  rule,  we  are  of  opinion 
that  no  good  reason  exists  why  the  lien  of  appellant's  mort- 
gage should  have  priority.  The  transaction  between  the 
plaintiffs  and  their  mortgagors  was  reasonable,  and  based  on 
valid  considerations,  and  in  no  manner  affected  the  rights  or 
remedies  of  the  appellant. 

When  the  note  and  mortgage  was  given  to  G.  W.  Chesley 
&  Co.,  the  record  disclosed  the  fact  that  there  was  a  prior  lien 
on  the  property  by  mortgage  for  $2,600;  and  the  Chesley 
mortgagees  had  legal  notice  that  whatever  interest  they 
acquired  in  the  premises  was  subordinate  to  that  lien.  The 
taking  of  the  new  mortgage  by  the  plaintiffs  has  in  no  manner 
had  the  effect  of  misleading  or  deceiving  the  appellant  or 
those  whom  he  represents,  and  it  in  no  manner  has  placed 
the  appellant  in  any  different  position  than  that  he  previ- 
ously occupied. 

To  hold  that  the  appellant's  lien*  has  priority  over  the 
plaintiffs'  would  be  neither  just  nor  equitable. 

We  are  of  opinion  that  the  judgment  and  decree  of  the 
court  must  be  affirmed. 

It  is  so  ordered. 
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[No.  1541.1 
STATE  OF  NEVADA,  Respondent,  v.  DANIEL  MANDICH, 

Appellant. 

Criminal  Law— Labckny— Possession  of  Stolen  Propbety— Evidekci. 
In  prosecations  for  larceny,  the  fact  that  the  stolen  property  is, 
recently  after  the  theft,  found  in  the  possession  of  the  defendant, 
can  always  be  given  in  evidence  against  him. 

Ideu— Idem— Idem — Province  of  Jury.  The  strength  of  the  presamption 
of  gailt,  raised  by  the  possession  of  property  recently  stolen,  is  for 
the  jury  to  determine. 

Idem— Idem— Idem— Idebc  It  is  the  province  of  the  jury  to  determiiie 
whether  the  possession  is  recent  enough  to  raise  the  presumption. 

Idbm—Idem—Idbm— Presumption  of  Fact.  The  presumption  arising  from 
possession  of  stolen  property  is  a  presumption  of  fact. 

Idem— Idem— Idem— Explanation  of  Defendant.  Whether  the  explana- 
tion of  one  found  with  property,  recently  stolen,  in  his  possession 
is  reasonahle  or  otherwise,  is  for  the  jury. 

Idem— Idem— Successive  Larcenies.  Where  there  are  successive  larcenies, 
each  complete  and  distinct,  and  not  constituting  one  continuing 
transaction,  the  mere  retention  and  possession  by  the  thief  of  the 
fruits  of  his  petit  larcenies  will  not  make  him  guilty  of  grand  lar- 
ceny, though  the  aggregate  value  of  the  stolen  property  exceeds 
fifty  dollars. 

Idem— Idem— Idem— Continuing  Transaction.  Several  successive  larce- 
nies do  not  constitute  different  offenses  where  there  is  a  continuing 
transaction,  and  the  defendant  may  be  convicted  for  the  final  carry- 
ing away. 

Idem— Idem— Idem— Grand  Larceny.  Where  accused  took  cyanides  from 
a  mine  from  time  to  time,  in  small  quantities,  to  avoid  detection, 
and  then  carried  thejn  away,  it  was  a  continuous  transaction,  and 
he  was  properly  convicted  for  the  final  asportation,  the  value  of  the 
cyanides  being  in  excess  of  fifty  dollars. 

Idem— Instruction —Circumstantial  Evidence— Dbgreb  of  Proof— Rea- 
sonable Doubt.  The  court  instructed  the  jury  as  follows:  "You 
are  instructed  that,  in  order  to  convict  the  defendant,  you  must  not 
only  be  satisfied  beyond  a  reasonable  doubt  that  the  property 
described  in  the  indictment  was  stolen  from  the  April  Fool  Gk>ld 
Mining  and  Milling  Company,  but  that  the  defendant  either  stole 
the  property,  or  that  he  aided  or  encouraged  the  theft,  and,  if  cir- 
cumstances are  alone  relied  on  by  the  prosecution,  then  each  circum- 
stance must  be  proved  beyond  a  reasonable  doubt.  And  all  the 
circumstances  so  proved  must  be  such  that  the  defendant  could  not 
be  innocent  in  the  light  of  their  existence  " :  Heldj  that  that  portion 
of  the  instruction  reading  "  all  the  circumstances  so  proved  must  be 
such  that  the  defendant  could  not  be  innocent  in  the  light  of  their 
existence,"  suggests  that  degree  of  certainty  which  would  exclude 
the  possibility  of  the  innocence  of  the  accused,  the  law  requiring  no 
such  certainty. 

Idem— Circumstances- Reasonable  Doubt.  If  the  circumstances,  all 
taken  together,  exclude  to  a  moral  certainty  every  hypothesis  but 
the  single  one  of  guilt,  and  establish  that  one  beyond  a  reasonable 
doubt,  they  are  sufl^cient. 
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Appeal  from  the  District  Court  of  the  State  of  Nevada, 
Lincoln  county;  0.  F.  Talbot^  District  Judge: 

Daniel  Mandich  was  convicted  of  grand  larceny,  and  he 
appeals.     Affirmed. 

The  facts  sufficiently  appear  in  the  opinion. 

Sawyer  &  Sawyer  and  T,  J.  Osborne,  for  Appellant: 
I.  We  submit  that  the  court  should  have  instructed  the 
jury  to  acquit  at  the  close  of  the  case  for  the  state,  as  the 
corpus  delicti  was  not  proven  by  any  tangible  evidence,  and 
it  was  shown  by  the  state's  witnesses  that  the  defendant  had 
obtained  possession  of  the  cyanides  in  a  straightforward  and 
honest  manner,  as  explained  at  the  first  opportunity  offered 
him,  and  his  good  character  was  established  by  all  the  wit- 
nesses of  the  prosecution.  {State  v.  Waterman,  1  Nev.  559; 
State  V.  Stewart,  6  Nev.  175;  State  v.  Clifford,  14  Nev.  72; 
State  V.  Jones,  19  Nev.  366;  State  v.  Gray,  23  Nev.  303;  Peo- 
ple V.  Antonio,  27  Cal.  407;  People  v.  Hurley,  60  Cal.  76;  12 
Am.  &  Eng.  Ency.  of  Law,  876,  et  seq.;  64  Cal.  253.) 

F,  R,  McNamee,  District  Attorney,  and  James  R,  Judge, 
Attorney-General,  for  Respondent: 

I.  The  court  did  not  commit  error  in  refusing  the  defend- 
ant's request  to  instruct  the  jury,  when  the  state  rested  its 
case,  to  render  a  verdict  of  acquittal.  The  testimony  then 
before  the  jury  clearly  showed  that  the  property  found  in 
the  possession  of  the  defendant,  for  the  larceny  of  which  he 
was  indicted,  was  the  property  of  the  April  Pool  Gold  Min- 
ing and  Milling  Company,  and,  while  the  mere  fact  that 
possession  of  stolen  property  is  not  of  itself  sufficient  to 
authorize  conviction,  it  was  such  a  circumstance  in  connec- 
tion with  the  conduct  of  the  defendant  while  in  the  pos- 
session of  the  property,  and  his  statements  of  the  manner 
in  which  possession  thereof  was  obtained,  as  testified  to  by 
the  witnesses  for  the  state,  as  made  it  proper  matter  for  con- 
sideration by  the  jury.  {State  v.  En,  10  Nev.  277;  People  v. 
Ah  Ki,  20  Cal.  178;  PeopU  v.  QUI,  45  Cal.  286;  People  v. 
Mitchell,  55  Cal.  236;  People  v.  Clough,  59  Cal.  441;  People 
v.  Velarde,  59  Cal.  463.) 

II.  The  ruling  of  the  court  denying  defendant's  motion  to 
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set  aside  the  verdict  of  the  jury,  and  grant  a  new  trial,  was 
correct.  No  reasonable  explanation  was  offered  by  defend- 
ant as  to  the  manner  by  which  he  became  possessed  of  the 
stolen  property.  The  possession  of  stolen  property,  after  the 
same  has  been  stolen,  raises  a  presumption  that  the  person 
having  the  possession  is  the  thief,  and  is  a  fact  from  which 
the  jury  may  find  the  possessor  guilty  if  he  be  charged  with 
the  larceny.  {State  v.  BruiUj  34  Mo.  537;  State  v.  Jordan,  69 
Iowa,  506;  People  v.  Kelly,  28  Cal.  423;  Smith  v.  People^  103 
111.  82;  57  Ga.  502;  Commonwealth  v.  Deegan,  138  Mass.  182; 
State  V.  Butterfield,  75  Mo.  297;  73  Mo.  608.) 

By  the  Court,  Bonnifield,  J.: 

It  was  charged  by  the  indictment  that  on  or  about  the 
25th  day  of  February,  1898,  in  Lincoln  county.  State  of 
Nevada,  the  defendant,  Daniel  Mandich,  did  unlawfully  and 
feloniously  steal,  take  and  carry  away,  thirty-one  pounds  of 
gold  and  silver  cyanide  product,  of  the  value  of  twelve  hun- 
dred dollars,  of  the  property  of  the  April  Fool  Gold  Mining 
and  Milling  Company,  a  corporation.  The  defendant  was 
found  guilty,  and  a  judgment  of  imprisonment  for  the  term 
of  two  years  in  the  state  prison  was  entered  against  him. 

This  appeal  is  taken  from  the  judgment  and  order  of  the 
court  denying  his  motion  for  new  trial. 

Several  grounds  of  the  appeal  are  presented  and  urged  in 
argument  by  defendant's  counsel,  which  are  to  the  effect: 
First,  that  the  evidence  is  insufficient  to  justify  the  verdict; 
second,  that  the  verdict  is  against  law;  third,  that  the  court 
erred  in  refusing  to  give  certain  instructions  presented  by  the 
defendant. 

The  Evidence:  The  evidence  is  to  the  effect  and  shows 
that  the  April  Fool  Gold  Mining  and  Milling  Company,  a 
corporation,  was  engaged  at  Delamar,  in  Lincoln  county, 
Nevada,  in  the  reduction  of  gold  and  silver  ores  from  its 
mine  by  the  cyanide  process  from  July,  1897,  to  February, 
1898,  and  afterwards;  that  during  the  time  from  July  to 
September,  1897,  the  company  missed  from  its  reduction 
works,  at  different  times,  small  quantities  of  the  cyanide 
product;  that  in  said  September  it  missed  ten  pounds  of  said 
product,  and  smaller  quantities  from  time  to  time  thereafter, 
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and  that  said  product  missed  as  aforesaid  was  stolen;  that  in 
the  latter  part  of  February,  1898,  the  defendant  was  found 
in  Salt  Lake  City,  several  hundred  miles  distant  from 
Delamar,  with  thirty-one  pounds  of  cyanide  product  in  his 
possession,  of  the  value  of  twelve  hundred  dollars,  and  of  the 
property  of  said  company,  which  he  was  trying  and  offering 
to  sell. 

The  defendant  in  his  testimony  gave  the  following  account 
of  how  he  came  into  the  possession  of  the  property,  to  wit: 

"On  the  9th  day  of  last  February,  a  man  came  to  my 
store  (in  Delamar)  about  9  o'clock  in  the  evening,  and  asked 
if  I  wanted  to  buy  any  bullion.  He  said  his  name  was  Green, 
and  that  he  had  a  mine  leased  at  El  Dorado  canyon,  and 
that  he  brought  the  bullion  from  there.  I  told  him  I  would 
look  at  it,  and  he  went  away  and  soon  came  back  with  a 
flour  sack,  in  which  was  what  he  called  the  bullion.  I  looked 
at  it,  and  told  him  it  was  not  bullion.  He  said  it  was  rich, 
and  I  could  get  it  assayed.  I  tried  to  get  samples  of  it 
assayed  in  Delamar  the  following  day,  but  could  not,  and 
then  I  told  Green  I  would  send  samples  to  Salt  Lake  to 
McVicker.  Green  said  that  would  be  better,  as  then  we 
could  get  correct  returns.  I  sent  samples  to  McVicker,  at 
Salt  Lake,  for  assay,  and  got  returns.  Green  had  been  in 
several  times  before  they  got  back.  He  was  a  man  of  light 
complexion,  and  was  dressed  then  in  a  red  sweater  and  some- 
thing of  a  broad  hat — a  soft  hat — during  the  time  I  saw 
him.  He  came  in  the  day  I  got  the  returns,  and  I  offered 
him  five  hundred  dollars  for  the  stuff.  I  did  not  know  it 
was  cyanide  product  until  I  went  to  Salt  Lake,  and  was  hav- 
ing it  assayed.  Green  wanted  eight  hundred  dollars  for  the 
material.  We  finally  agreed  on  six  hundred  and  fifty  dol- 
lars, and  I  told  him  if  I  got  more  than  seven  hundred  dollars, 
when  I  took  it  to  Salt  Lake,  I  would  make  it  right  with 
him." 

When  confronted  by  Frank  Wilson,  the  president  of  said 
company,  at  Salt  Lake  City,  the  defendant  gave  substantially 
the  same  account  as  above  of  his  alleged  transaction  with 
Green,  except  that,  in  his  conversation  with  Wilson,  he  also 
stated  that  he  had  two  hundred  and  fifty  dollars  of  his  own 
money,  and  borrowed  the  balance  he  paid  Green.     In  the 
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same  conversation  he  stated  that  he  had  three  hundred  and 
fifty  dollars  of  his  own,  and  then  borrowed  the  balance. 

It  appears  from  the  evidence  that  witness  Jame  Jacks  met 
the  defendant  on  the  27th  or  28th  day  of  February  at  Salt 
Lake,  and  he  stated  to  witness  that  he  was  going  to  Klondike; 
that  on  the  4th  or  5th  of  March  witness  met  defendant,  and. 
he  stated  to  witness  that  he  was  going  to  return  to  Delamar. 
This  last  statement  was  after  the  company  claimed  the  prop- 
erty. 

It  likewise  appears  that  the  defendant  stated  to  W.  J. 
Dooley,  secretary  of  said  company,  that  said  Green  had  been 
in  his  (defendant's)  place  of  business  at  Delamar  off  and  on 
from  the  9th  to  the  25th  day  of  February,  and  that  he  could 
recognize  Green  if  he  saw  him;  that  the  officers  of  the  com- 
pany had  Green  Arrested,  and  took  the  defendant  to  the  sec- 
retary's office  into  the  presence  of  Green,  and  asked  him  if 
Green  was  the  man  from  whom  he  received  the  cyanides; 
that  the  defendant,  on  being  brought  face  to  face  with  Green, 
hesitated,  and  finally  said  that  he  was  not  the  man.  It  also 
appears  that  Green  fully  answered  to  the  description  given 
by  the  defendant. 

There  is  some  evidence  to  the  effect  that  the  defendant 
made  no  effort  to  find  the  jnan  from  whom  he  alleges  he 
bought  the  cyanides. 

It  is  argued  by  counsel  that  the  evidence  is  insufficient  to 
support  the  verdict,  in  that  the  possession  of  the  cyanides 
was  the  only  circumstance  proven  to  connect  the  defendant 
with  the  theft;  that  it  was  not  shown  that,  when  they  were 
found  in  his  possession,  they  had  been  recently  stolen;  that 
the  defendant  gave  a  full  and  reasonable  account  of  how  he 
became  possessed  of  the  property  at  the  first  opportunity, 
which  account  showed  that  he  came  into  the  possession 
thereof  honestly,  and  that,  his  reputation  for  truth  and  hon- 
esty being  good,  he  was  entitled  to  an  acquittal. 

In  prosecutions  for  larceny  the  fact  that  the  stolen  prop- 
erty is,  recently  after  the  theft,  found  in  the  possession  of 
the  defendant,  can  always  be  given  in  evidence  against  him. 
The  strength  of  the  presumption  which  it  raises  against  the 
accused  depends  upon  all  the  circumstances  surrounding  the 
case,  and  is  for  the  jury  to  determine. 
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In  a  well-considered  case,  and  upon  an  elaborate  review  of 
authorities,  it  was  held  that :  *'  It  is  a  presumption  established 
by  no  legal  rule,  ascertained  by  no  legal  test,  defined  by  no 
legal  terms,  measured  by  no  legal  standard,  bounded  by  no 
legal  limits.  It  has  none  of  the  characteristics  of  law. 
Whether  it  be  found  by  the  judge  or  the  jury,  the  judge  and 
the  jury  must  be  equally  unconscious  of  finding  in  it  any 
semblance  of  a  legal  principle,  however  much  good  sense  may 
appear  in  the  result  arrived  at.  Being  a  presumption  of  fact, 
it  should,  according  to  our  practice,  be  drawn  by  the  jury, 
and  not  by  the  court."  {State  v.  Hodge,  50  N.  H.  510.)  It 
is  the  province  of  the  jury  to  determine  whether  the  posses- 
sion is  recent  enough  to  raise  the  presumption  of  guilt.  The 
presumption  arising  from  possession  of  the  stolen  property 
is  a  presumption  of  fact.     (Id.,  and  authorities  there  cited.) 

Whether  the  explanation  of  the  defendant  of  how  he 
became  possessed  of  the  property  in  question  was  reasonable 
and  truthful,  or  otherwise,  was  for  the  jury  to  determine. 

The  jury  found  against  the  defendant  on  all  the  questions 
involved  in  the  above  contentions  of  counsel,  and  we  think 
the  evidence  given  and  the  circumstances  developed  war- 
ranted such  finding. 

Counsel  further  contends  that  "there  is  no  presumption 
that  the  cyanides  found  in  the  possession  of  the  defendant 
were  all  stolen  at  the  same  time,  when  the  evidence  shows 
that  they  were  probably  not  taken  from  the  possession  of  the 
owner  at  one  time,  but  at  different  times;  that  it  is  not  shown 
that  the  value  of  the  cyanides  taken  at  any  one  time 
amounted  to  fifty  dollars,  and  that  several  small  larcenies, 
committed  at  different  times,  although  from  the  same  person, 
cannot  be  united  so  as  to  make  it  grand  larceny." 

Counsel  cites  Scarver  v.  State,  53  Miss.  407,  where  the  court 
say:  "Where  there  are  successive  larcenies,  each  complete 
and  distinct,  and  not  constituting  one  continuing  transaction, 
the  mere  retention  and  possession  by  the  thief  of  the  fruits 
of  his  petit  larcenies  do  not  make  him  guilty  of  grand  lar- 
ceny." 

But  in  the  same  case  the  court  say:  "  Where  there  is  one 
continuing  transaction,  the  thief  may  be  convicted  of  the 
final  carrying  away,  although  there  may  have  been  several 


Digitized  by 


Google 


342  State  v.  Mandich.  [24th  Nev. 

Opinion  of  the  Court— Bonnifield,  J. 


distinct  asportations  in  the  view  of  the  law."  And  so  it  is 
held  in  State  v.  TrexleVy  2  Car.  Law  Reports,  188. 

In  State  v.  Martin,  82  N.  C.  672,  it  is  held  that:  "In  lar- 
ceny, several  distinct  asportations  do  not  constitute  different 
offenses  where  there  is  a  continuing  transaction,  and  the 
defendant  may  be  indicted  for  the  final  carrying  away," 

In  that  case,  the  articles  alleged  to  have  been  stolen  by 
Martin  were  taken  from  the  prosecutor's  store  at  various 
times  during  the  months  of  August  and  September. 

Evidently  the  criminal  formed  the  intent  of  stealing  as 
much  of  the  cyanides  as  he  could  conveniently  get  away 
with  and  dispose  of  with  the  least  probability  of  detection. 
Accordingly,  he  took  small  quantities  at  a  time,  with  the  idea 
that  the  losses  would  be  attributed  to  defects  in  the  machinery 
or  process  of  reducing  the  ores,  or  some  cause  other  than 
larceny.  And  when  he  had  thus  abstracted  the  thirty-one 
pounds,  he  carried  them  away,  thus  completing  the  felonious 
transaction  he  conceived,  and  upon  which  he  entered  and 
consummated. 

We  are  of  opinion  that  it  was  a  continuing  transaction, 
completed  by  the  final  asportation  as  contemplated  by  the 
criminal.  The  value  of  the  cyanides  being  fifty  dollars  and 
over,  the  crime  is  grand  larceny. 

The  refusal  of  the  court  to  give  the  following  instruction 
is  claimed  to  be  error:  "You  are  instructed  that,  in  order 
to  convict  the  defendant,  you  must  not  only  be  satisfied 
beyond  a  reasonable  doubt  that  the  property  described  in 
the  indictment  was  stolen  from  the  April  Fool  Gold  Milling 
and  Mining  Company,  but  that  the  defendant  either  stole 
the  property,  or  that  he  aided  or  encouraged  the  theft,  and, 
if  circumstances  are  alone  relied  on  by  the  prosecution,  then 
each  circumstance  must  be  proved  beyond  a  reasonable 
doubt.  And  all  the  circumstances  so  proved  must  be  such 
that  the  defendant  could  not  be  innocent  in  the  light  of  their 
existence." 

The  instruction  that  "  all  the  circumstances  so  proved 
must  be  such  that  the  defendant  could  not  be  innocent  in 
the  light  of  their  existence,"  we  think  suggests  that  degree  of 
certainty  which  would  exclude  the  possibility  of  the  inno- 
cence of  the  accused.     The  law  requires  no  such  certainty. 
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If  the  circumstances,  all  taken  together,  exclude  to  a  moral 
certainty  every  hypothesis  but  the  single  one  of  guilt,  and 
establish  that  one  beyond  a  reasonable  doubt,  they  are  suf- 
ficient. The  court  correctly  charged  the  jury  on  all  the 
questions  involved  in  the  issue. 

The  judgment  and  order  appealed  from  are  affirmed. 


Digitized  by 


Google 


Digitized  by 


Google 


EEPOETS  OF  CASES 

DETERMINED  IN 

The  Supeeme  Court 

OF  THE 

STATE  OP  NEVADA. 

OCTOBER  TERM,  1898. 


[No.  1537.] 

THE    UNION    DITCH    COMPANY,   a    Corporation, 
Respondent,  v.  B.  F.  LEETE,  Appellant. 

Jurisdiction— JusTicB  Couht— Void  Judombnt.  Where  an  action  for  less 
than  three  handred  dollars  was  brought  before  a  justice  of  the 
peace  who  decided  that  title  to  realty  was  involved,  and  certified 
the  pleadings  to  the  district  court,  that  court,  having  found  against 
plaintiflT  on  the  causes  pleaded,  had  no  jurisdiction  to  find  for  him 
on  a  cause  not  pleaded,  in  which  the  title  to  realty  was  not  involved, 
and  which  was  exclusively  within  the  justice's  jurisdiction. 

Idsm — SaPBBicx  GouBT— Void  Judqmbnt.  Where  the  district  court,  in  a 
case  certified  to  it  from  a  justice's  court,  renders  judgment  on  an 
issue  exclusively  within  the  jurisdiction  of  the  justice,  the  supreme 
court  has  no  jurisdiction  of  an  appeal  from  the  judgment. 

Appeal  from  the  District  Court  of  the  State  of  Nevada, 
Washoe  county;  A.  E.  Cheney y  District  Judge: 

Action  by  the  Union  Ditch  Company  against  B.  F.  Leete. 
Case  certified  from  the  Justice's  Court  to  the  District  Court, 
wherein  a  judgment  was  rendered  for  the  plaintiff,  and  the 
defendant  appeals.    Dismissed. 

The  facts  sufficiently  appear  in  the  opinion. 

Curler  &  Curler y  for  Appellant: 

I.  There  is  no  allegation  in  the  complaint  that  there  was 
a  debt  due  and  owing  from  the  defendant  to  the  plaintiff. 
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and  the  finding  of  the  court,  that  the  promise  to  pay  the 
$120  in  case  no  suit  was  brought,  is  not  supported  by  any 
allegation  in  the  complaint.  {Edwards  v.  Baughy  11  Mee.  & 
W.  641;  Busby  v.  Conoway,  8  Md.  55;  1  Parsons  on  Cont.  539; 
Barlow  v.  Ocean  Ins,  Co.,  4  Met.  270;  Russell  v.  Cook,  3  Hill, 
N.  Y.  504;  Williams  v.  Alexander,  4  Ired.  Eq.  207;  Pitkin  v. 
Noyes,  48  N.  H.  304.) 

II.  If  the  finding  of  the  court,  that  plaintiff  had  failed 
to  prove  all  but  one  cause  of  action  in  its  complaint,  and 
that  was  the  promise  to  pay  the  $120,  in  case  no  suit  was 
brought,  is  correct,  then  the  court  had  no  jurisdiction  over 
the  subject  matter  of  the  action,  or  to  render  judgment  in 
said  cause.     (Gen.  Stats.  3531.) 

III.  This  act  confers  original  jurisdiction  upon  the  jus- 
tice court,  and  the  district  court  being  authorized  by  statute 
to  try  cases  like  the  present,  on  appeal  de  novo,  such  a  trial 
or  examination  is  an  exercise  of  original,  and  not  of  appel- 
late, jurisdiction.  {Marhury  v.  Madison,  1  Cranch,  175; 
Mitchell  V.  Lennox,  14  Wend.  666;  Townsend  v.  Brooks,  5 
Cal.  52.) 

IV.  The  justice  cannot  divest  himself  of  jurisdiction 
which  he  possesses,  or  transfer  it  to  the  district  court,  which 
does  not  possess  jurisdiction  under  the  constitution,  by  certi- 
fying the  pleadings  to  the  clerk  of  the  .district  court;  nor 
does  his  determination  of  the  question  of  jurisdiction  in 
advance  of  the  trial  of  the  cause  have  the  effect  of  a  judg- 
ment or  conclude  that  question.  {Arroyo  Ditch  and  Water 
Co,  V.  Superior  Court,  92  Cal.  47.) 

V.  The  jurisdiction  of  the  district  court  in  causes  trans- 
ferred to  it,  under  section  539  of  the  civil  practice  act,  is 
original,  and  not  appellate,  and,  if  it  would  have  had  no 
jurisdiction  if  the  action  had  been  commenced  therein,  it  can 
have  none  by  the  filing  of  pleadings  certified  by  the  justice 
of  the  peace.  It  cannot  exercise  original  jurisdiction  in 
those  matters  in  which  its  jurisdiction  is  only  appellate. 
{Arroyo  Ditch  and  Water  Co,,  v.  Superior  Court,  92  Cal.  47.) 

Torreyson  &  Summerfield,  for  Respondent: 
I.     Respondent  has  filed  in  the  district  court  a  motion  to 
dismiss  this  appeal,  upon  the  ground  that  this  court  has  no 
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jurisdiction,  for  the  reason  that  the  record  fails  to  disclose 
that  this  is  a  case  at  law  in  which  is  involved  the  title,  or 
right  of  possession  to,  or  the  possession  of,  real  estate  or 
mining  claims,  or  the  legality  of  any  tax,  impost,  assess- 
ment, toll  or  municipal  fine,  or  in  which  the  demand,  exclu- 
sive of  interest,  or  the  value  of  the  property  in  controversy 
exceeds  $300. 

II.  This  court  will  observe  from  an  examination  of  the 
record  on  appeal  that  this  action  is  simply  an  action  to 
recover  a  money  judgment  against  the  defendant,  and  that  a 
judgment  was  recovered  against  the  defendant,  for  less  than 
1300,  and  we  submit  that,  under  the  statute,  this  court  has 
no  jurisdiction  of  the  subject  matter,  and  the  appeal  should 
be  dismissed.     (Gen.  Stats.  2429.) 

By  the  Court,  Bonnifield,  J.: 

The  plaintiff  brought  this  action  in  the  justice's  court  of 
Reno  township,  in  Washoe  county,  to  recover  of  the  defend- 
ant the  sum  of  $190.  It  is  alleged,  by  the  complaint,  "  that 
the  plaintiff  is,  and  at  all  of  the  times  mentioned  in  this 
complaint  has  been,  in  the  exclusive  ownership,  possession, 
management  and  control  of  that  certain  ditch  situated  in 
Washoe  county,  Nevada,  known  as  and  called  the  Union 
drain  ditch;  that,  within  four  years  immediately  preceding 
the  commencement  of  this  action,  plaintiff  has,  at  the  special 
instance,  request  and  agreement  of  defendant,  furnished  to 
to  defendant  the  use  of  its  said  Union  drain  ditch,  for  the 
purpose  of  receiving,  conducting  and  carrying  away  the 
waste  and  drainage  waters  from  defendant's  land  situated  in 
Washoe  county,  Nevada,  and  that  during  said  time  defend- 
ant used  plaintiff's  said  Union  drain  ditch  for  the  said  pur- 
pose, and  agreed  and  contracted  with  plaintiff  to  pay  to 
plaintiff  for  the  said  use  the  sum  of  $190,  which  said  sum 
of  $190  remains  due  and  unpaid  from  defendant  to  plain- 
tiff." 

For  second  cause  of  action  the  allegations  are  the  same  as 
for  the  first  cause,  except  it  is  alleged  that  the  defendant 
agreed  to  pay  plaintiff  what  the  said  use  of  said  ditch  was 
reasonably  worth,  and  that  said  use  was  and  is  reasonably 
worth  the  sum  of  $190,  instead  of  alleging  that  defendant 
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''  agreed  and  contracted  to  pay  plaintiff  for  the  said  ui^e  the 
sum  of  $190/'  as  alleged  in  the  first  cause  of  action. 

The  defendant  filed  a  verified  answer,  which  put  in  issue 
every  allegation  of  the  complaint,  and  set  up  an  aflSrmative 
defense.  It  appearing  to  the  justice  by  the  answer  that  title 
to  real  estate  was  necessarily  involved  in  the  action,  he  certi- 
fied the  pleadings  to  the  district  court  of  said  county.  The 
case  was  tried  by  that  court  without  a  jury.  The  court  found 
against  the  plaintiff  on  each  cause  of  action,  and,  to  wit: 
"  That  at  no  time  mentioned  in  plaintiff's  complaint  did  the 
plaintiff,  at  the  special  instance  or  request  of  defendant, 
furnish  the  defendant  the  use  of  its  said  drain  ditch  for  any 
purpose  whatever,  or  that  the  defendant  ever  had  any  agree- 
ment with  the  plaintiff  in  regard  to  his  said  drainage  water 
from  said  land,  or  that  defendant  at  any  time  agreed  to  or 
promised  to  pay  plaintiff  $190  for  the  use  of  its  said  drain 
ditch,  or  for  the  use  of  any  ditch,  except  as  hereinafter  stated. 
And  the  court,  "as  hereinafter  stated"  found,  to  wit:  "That 
on  or  about  seventy  days  before  the  commencement  of  this 
action  the  defendant  promised  and  agreed  to  pay  plaintiff  the 
sum  of  $120  for  the  use  of  its  said  drain  ditch  for  the  years 
1894,  1895  and  1896,  one-half  of  said  sum  to  be  paid  in  sixty 
days,  in  consideration  of  no  suit  being  brought  against  him 
by  plaintiff  in  that  time.  No  part  of  said  sum  was  ever 
paid,  and  no  suit  was  brought  by  plaintiff  as  against  defend- 
ant in  said  sixty  days." 

As  conclusions  of  law,  the  court  found  that  the  plaintiff 
was  "entitled  to  a  judgment  against  the  defendant  for  the 
sura  of  $120,  and  costs  of  suit,  basing  the  same  on  the  said 
finding  that  defendant  promised  to  pay  in  consideration  of 
said  forbearance  to  bring  suit.  Judgment  was  entered  accord- 
ingly. From  this  judgment,  and  order  of  court  denying  his 
motion  for  new  trial,  the  defendant  appeals. 

Counsel  for  appellant  contend  that  the  district  court  had 
no  jurisdiction  of  the  subject  matter  of  the  cause  of  action 
on  which  the  judgment  was  given,  it  being  only  a  money 
demand  for  a  sum  within  the  exclusive  jurisdiction  of  the 
justice's  court.  Respondent's  counsel  contend  that  the 
supreme  court  has  no  jurisdiction  of  the  subject  matter  of 
the  action  on  appeal,  in  that  it  "  is  not  a  case  in  equity,  nor 
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a  case  at  law,  in  which  is  involved  the  title  or  right  of  pos- 
session to,  or  the  possession  of,  real  estate  or  mining  claims, 
or  the  legality  of  any  tax,  impost,  assessment,  toll,  or  muni- 
cipal fine,  or  in  which  the  demand,  exclusive  of  interest, 
exceeds  three  hundred  dollars."  And  he  moved  to  dismiss 
the  appeal  on  the  above  grounds. 

It  will  be  observed  that  the  court  found  against  the  plain- 
tiff on  both  causes  of  action  set  out  in  the  complaint  to  which 
the  defendant  had  answered  in  the  justice's  court,  but  found 
for  the  plaintiff  on  a  cause  of  action  not  pleaded;  a  cause  of 
action  in  which  the  question  of  title  to  real  estate  was  not 
involved,  and  no  other  question  that  the  justice  could  not 
have  properly  determined  was  necessarily  involved;  a  cause 
of  action  exclusively  within  the  jurisdiction  of  the  justice's 
court;  a  cause  of  action  based  solely  on  the  said  promise  of 
the  defendant  to  pay  the  plaintiff  the  sum  of  $120  for  the 
use  of  said  ditch  for  the  three  calendar  years  next  preceding 
said  promise,  in  consideration  of  no  suit  being  brought  against 
him  by  the  plaintiff,  etc.     (Last  finding  of  fact.) 

When  the  plaintiff  failed  to  sustain  its  case  as  it  was 
'  brought,  it  was  not  simply  a  question  of  variance  between 
the  allegations  of  the  complaint  and  proofs,  so  that  it  would 
have  been  proper  to  amend  the  complaint  to  bring  it  into 
harmony  with  the  evidence  as  may  be  done  in  some  cases. 
Such  an  amendment  in  this  case  to  make  the  complaint  con- 
form to  the  proofs  on  which  the  finding  and  judgment  were 
based  would  have  eliminated  the  question  of  title  to  real 
estate  from  the  case,  and  ousted  the  court  of  jurisdiction,  if 
such  amendment  would  have  been,  otherwise,  proper.  As 
the  court  would  have  had  no  jurisdiction  of  the  subject  mat- 
ter embraced  in  such  amendment,  certainly  said  proofs  alone 
conferred  none. 

We  are  clearly  of  opinion  that  the  district  court  had  no 
jurisdiction  of  the  subject  matter  of  the  cause  of  action  on 
which  judgment  was  given,  and  that  the  supreme  court  had 
no  appellate  jurisdiction  of  said  judgment. 

The  appeal  is  dismissed,  on  the  grounds  stated  in  respond- 
ent's motion  to  dismiss,  and  the  appellant  is  left  to  such 
appropriate  remedy  as  he  may  be  advised  for  relief  against 
said  judgment. 
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[No.  1543.] 

THE  STATE  OP  NEVADA,  ex  rel.  J.  R.  SCHULZ  and 
R.  SCHULZ,  Relators,  v.  EUGENE  SWEENEY, 
JAMES  FURLONG  and  MARGARET  SCHULZ, 
Respondents. 

School  Districts— Union  School— Pbiesumption—Rbcobds  —  Evidenck. 
Under  section  30  of  the  general  school  law,  enacted  in  1865,  sathor- 
izing  school  trustees  of  contiguous  districts  in  the  same  or  adjoining 
counties  to  establish  a  union  school  to  be  supported  out  of  the  funds 
belonging  to  the  respective  districts,  and  the  act  of  February  24, 1879 
(Gen  Stats,  p.  387),  authorizing  county  commissioners  to  form  union 
school  districts  out  of  parts  of  two  counties  under  certain  condi- 
tions, where  the  inhabitants  of  two  districts  in  adjoining  counties 
have  for  nearly  twenty  years  acted  as  a  union  district,  and  carried 
on  a  union  school  supported  by  the  public  school  funds  belonging 
to  the  respective  districts,  it  will  be  presumed  to  be  a  union  district 
regularly  organized,  without  proof  of  its  formation  by  the  records 
of  either  said  trustees  or  said  commissioners. 

Idem— Idbm— Idem — Appointment  of  Tbustbbs.  In  the  absence  of  evi- 
dence to  the  contrary,  it  will  be  presumed  that,  upon  the  formation 
of  a  union  school  district,  the  trustees  were  appointed  in  accordance 
with  the  provisions  of  the  act  of  1879  (Gen.  Stats,  p.  887),  authoriz- 
ing the  county  commissioners  to  form  union  school  districts  ont  of 
parts  of  two  counties,  and  to  appoint  trustees  therefor— two  from 
the  county  having  the  largest  number  of  **  census  children  "in  its, 
part  of  the  district,  and  one  from  the  other  county. 

Idem— Idbm— School  Census— Presumption  in  Favor  of  Official  Act. 
Under  the  general  school  law  (Gen.  Stats,  p.  380),  requiring  the  census 
marshal,  when  a  district  lies  partly  in  two  counties,  to  report  to 
each  county  superintendent  the  number  of  children  in  each  county, 
and  that,  if  at  any  time  the  county  superintendent  has  reason  to 
believe  that  a  correct  report  has  not  been  returned,  he  may  appoint 
a  census  marshal,  and  have  the  census  retaken,  the  court  is  boand 
by  the  return  of  the  marshal,  as  It  is  presumed  that  the  marshal 
did  his  official  duty  correctly,  as  the  statute  h^  provided  a  remedy 
for  an  incorrect  census. 

School  Census — Official  Registration  Controls.  The  term  "census 
children  "  in  the  act  of  February  24, 1879  (Gen.  Stats,  p.  387),  provid- 
ing that  trustees  shall  be  apportioned  according  to  the  number  of 
"census  children,"  means  the  number  of  children  officially  registered. 

Proceeding  in  the  nature  of  quo  warranto^  on  the  relation 
of  J.  R.  Schulz  and  R.  Schulz,  against  Eugene  Sweeney  and 
James  Furlong.     Writ  allowed. 

The  facts  sufficiently  appear  in  the  opinion. 

James  R,  Judge,  Attorney-General,  E,  C.  Nagel,  District 
Attorney,  and  Z>.  W.  Virgin,  for  Relators: 

I.     Upon   the  question   of  the  existence   of  Clear  Creek 
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Union  School  District,  and  that  the  same  is  composed  of  con- 
tiguous portions  of  the  countien  of  Ormsby  and  Douglas, 
we  have  the  reports  of  the  census  marshals  for  the  years 
1896,  1897  and  1898,  showing  that  the  reports  so  prepared  by 
them  included  the  children  residing  as  well  in  that  portion 
of  the  district  lying  in  Douglas  county  as  in  the  portion 
thereof  lying  in  Ormsby  county,  and  that  these  reports  were 
submitted,  approved  and  endorsed  by  defendants,  and  were 
filed  with  the  county  school  superintendent  of  Douglas  county, 
and  these  reports,  as  prepared  and  filed,  show  the  greater 
number  of  children  of  school  age  in  the  district  as  being 
residents  of  that  portion  of  the  district  lying  in  Douglas 
county. 

II.  We  also  have  the  reports  of  the  trustees  of  said  dis- 
trict running  back  for  a  period  of  ten  years,  including  reports 
by  defendants  made  to  the  county  school  superintendent  of 
Douglas  county,  treating  and  dealing  with  the  district  as  a 
union  district.  We  further  show,  by  a  series  of  orders  (a 
portion  of  them  signed  by  defendants)  drawn  by  the  trustees 
on  the  county  superintendent  of  schools  of  Douglas  county 
for  the  salary  of  the  teacher  and  janitor  of  said  district,  and 
that  the  salary  of  the  teacher  and  janitor  of  the  school  in 
said  district  was  paid  in  alternate  months  by  Douglas  and 
Ormsby  counties,  clearly  indicating  that  what  was  formerly 
school  district  No.  6  in  Douglas  county  and  Clear  Creek 
School  District  No.  3  in  Ormsby  county  have  been  recognized 
and  treated  for  years  as  a  union  school  district,  and  that  it  is 
authorized  as  such  is  shown  by  the  testimony  of  Charles  M. 
Schulz,  who  resided  in  the  Ormsby  portion  thereof  for  years 
and  acted  as  one  of  the  trustees  and  clerk  of  the  school  board 
of  said  district,  who  states  in  his  testimony  that  one  Green- 
law, the  then  superintendent  of  schools  in  Ormsby  county, 
in  a  conversation  with  him,  had  promised  to  have  the  two 
districts — No.  6  in  Douglas  and  No.  3  in  Ormsby — united, 
and  thereafter  notified  him  that  it  had  been  arranged,  and 
ever  since  it  had  been  conducted' as  a  joint  district. 

III.  It  was  shown  by  the  minutes  of  the  board  of  county 
commissioners  of  Douglas  county  that  Clear  Creek  School 
District  No.  6  was  created  on  January  5,  1874,  with  well- 
defined   boundaries,  and  by  the   minutes  of   the  board  of 
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county  commissioners  of  Ormsby  county  that  Cleai*  Creek 
School  District  in  Ormsby  county  was  created  on  February 
3,  1879,  without  defined  boundaries  and  limits,  and  pre- 
sumably the  limits  and  boundaries  recognized  and  acquiesced 
in  are  correctly  shown  by  the  children  residing  therein  as 
their  names  are  given  in  the  reports  of  the  census  marshals. 

IV.  At  the  times  that  district  No.  6  in  Douglas  county 
and  district  No.  3  in  Ormsby  county  were  created  there  were, 
as  appears  by  the  testimony,  contiguous  school  districts  lying 
in  adjoining  counties,  and  the  board  of  trustees  had  the 
power,  under  the  provisions  of  section  30  of  the  act  of  the 
legislature  then  in  force,  providing  for  the  maintenance  and 
supervision  of  public  schools  (Stats.  1865  p.  413),  to  consol- 
idate or  unite  the  two  districts,  and  maintain  therein  one 
union  school,  instead  of  two  separate  schools. 

V.  This  portion  of  the  act  of  1865  remained  in  force 
until  March  20,  1891  (Stats.  1891,  p.  99),  when  it  was 
amended  so  as  to  be  applicable  to  counties  polling  not  less 
than  twenty-five  hundred  votes  at  the  last  preceding  general 
election.  This  amendment,  standing  by  itself,  would  no 
doubt  be  construed  as  prohibiting  any  union  school  district 
in  the  case  at  bar,  at  least,  were  it  not  that,  on  February  24, 
1879,  an  act  of  the  legislature  was  approved,  making  pro- 
vision for  the  formation  of  school  districts  of  the  parts  of 
two  or  more  counties  (Stats.  1879,  p.  47),  and,  while  it 
appears  that  the  union  school  district  formed  a  school  dis- 
trict of  school  district  No.  6  in  Douglas  county  and  Clear 
Creek  School  District  No.  3  in  Ormsby  county  may  not  have 
been  formed  in  accordance  with  the  provisions  of  the  last- 
mentioned  act,  still  they  were  created  when  the  act  of  1865 
was  in  force  and  effect,  recognized  and  conducted  as  a  union 
district  during  a  portion  of  the  time  that  act  was  in  force, 
and,  when  that  act  became  inoperative  as  to  the  union  dis- 
trict, the  act  of  1879  became  applicable,  and  was  so  recog- 
nized by  the  trustees  and  school  authorities  of  the  district, 
as  is  evidenced  by  the  fact  that  there  is  nothing  to  show  that 
more  than  three  persons  have  constituted  the  board  of  school 
trustees  of  said  district,  and,  having  recognized  and  adopted 
the  act  of  1879  as  applicable  to  the  district  so  formed  of  parts 
of  the  two  counties,  it  is  now  too  late  to  seek  to  avoid  the 
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force  of  that  law,  when  it  clearly  appears  by  the  testimony 
that  the  majority  of  the  school  children  do  and  have  resided 
in  that  portion  of  the  district  situated  in  Douglas  county  for 
more  than  three  years  past. 

Torreyson  &  Summerfield,  for  Respondent: 

I.  The  first  question  to  be  determined  in  this  proceeding 
is:  Can  the  existence  and  organization  of  this  union  or 
joint  school  district  be  shown  by  repute,  or  must  it  be  estab- 
lished by  record  evidence  and  in  accordance  with  the  school 
laws  of  this  state?  The  evidence  shows  that  this  district  has 
been  in  existence  since,  at  least,  the  year  1879;  that  school 
reports  have  been  made  by  the  trustees  to  the  respective 
county  superintendents  of  Ormsby'and  Douglas  counties; 
that  orders  have  been  drawn  by  the  trustees  upon  the  county 
superintendents,  respectively,  of  Ormsby  and  Douglas  counties 
for  the  salaries  of  the  janitor  and  teacher  of  this  school,  and 
that  the  salary  of  the  teacher  and  janitor  of  the  school  in 
said  district  was  paid  in  alternate  months  by  Douglas  and 
Ormsby  county;  that  the  residents  and  taxpayers  of  these 
two  districts  have  acquiesced  for  these  years  in  the  formation 
of  this  district,  and  its  organization  has  never  been  ques- 
tioned; that  school  moneys  have  been  apportioned  by  the 
county  superintendents  of  each  county  to  the  school  fund 
of  this  district. 

II.  At  the  oral  argument  of  this  case,  we  took  the  posi- 
tion that  a  joint  school  district  could  only  be  organized  in 
the  manner  pointed  out  by  law,  and  that  the  organization 
of  the  district  must  be  established  by  record  evidence.  We 
believe  the  weight  of  authority  to  be  against  this  position, 
and  that  a  school  district  may  be  established  by  reputation, 
and  that  this  court  has  so  decided.  {State  v.  C.  P,  R.  R.  Co,y 
21  Nev.  75,  78;  21  Am.  &  Eng.  Ency.  p.  783,  n.  1,  2,  and  cases 
cited.) 

III.  Admitting  now  that  a  union  school  district  has  been 
established  by  reputation,  the  next  question  arises  as  to  the 
power  of  the  county  superintendent  of  schools  to  appoint 
relators  as  trustees.  It  is  shown  by  the  testimony  that  rela- 
tors were  appointed  by  the  county  superintendent  of  Douglas 
county,,  and  respondents  by  the  county   superintendent   of 
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Ormsby  county.  It  is  a  condition  precedent  to  the  power 
to  appoint  that  an  actual  vacancy  shall  have  occurred.  The 
power  to  make  a  valid  appointment  does  not  arise  until  there 
is  a  vacancy  in  fact.  {State  ex  rel.  Carson  v.  Harrison,  113 
Ind.  438.) 

IV.  There  is  no  provision  in  this  act  as  to  how  trustees 
shall  be  elected  in  a  union  school  district,  and  the  only  pro- 
vision in  the  act  which  we  can  find,  and  which  might  be 
applicable  to  union  school  districts,  are  the  general  words 
found  in  section  2,  to  wit:  "  Or  when  vacancies  occur  the 
superintendent  of  public  schools  shall  fill  such  vacancies  by 
appointment."  If  this  provision  with  reference  to  vacancies 
was  not  found  in  this  act,  no  power  would  lie  in  the  county 
superintendent  to  fill  vacancies  in  a  union  school  district, 
under  this  act,  for  no  reference  whatever  is  made  to  union 
school  districts,  and  so  far  as  union  school  districts  are  con- 
cerned, if  no  election  were  held,  the  trustees  would  hold  over 
until  their  successors  were  elected  and  qualified^ 

V.  The  testimony  shows  that  no  election  for  trustees  was 
ever  held  in  this  union  district  since  its  inception.  If,  as 
claimed  by  counsel  for  relators,  the  county  superintendent 
of  schools  of  each  district  has  the  power  to  fill  vacancies, 
where  no  election  is  held,  he  would  only  have  the  power  to 
fill  such  vacancy  as  then  existed.  If,  from  time  immemorial, 
and  upon  tliis  theory,  a  union  school  district  exists,  then 
Clear  Creek  District  No.  3,  under  the  proofs,  has  always  had 
two  trustees,  and  Clear  Creek  District  No.  6  in  Douglas  county 
has  always  had  one  trustee,  and  the  inhabitants  of  both  dis- 
tricts have  acquiesced  in  this  apportionment,  and  the  county 
superintendent  of  schools,  if  he  had  the  right  to  appoint, 
would  only  have  the  right  to  fill  one  vacancy  in  district  No. 
6,  and  two  vacancies  in  district  No.  3. 

VI.  The  act  of  February  24,  1879  (Gen.  Stats.  1348), 
provides  that  school  districts  may  be  formed  of  parts  of  two 
or  more  counties  by  petitioning  the  county  commissioners  of 
each  county  in  which  parts  of  such  district  may  be  located. 
It  also  provides  that  "  the  county  commissioners  of  each 
county  in  which  parts  of  such  district  is  located  shall  appoint 
three  trustees,  two  from  the  county  having  at  the  time  of  such 
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application  the  largest  number  of  census  children  in  its  part' 
of  said  district,  their  successors  to  be  chosen  at  the  next  general 
election  on  the  same  basis,^^  No  election  was  held  under  the 
act  of  1897,  and  the  school  law  provides  that  it  is  the  duty 
of  the  census  marshal  to  take  annually,  between  the  1st  and 
the  31st  of  May,  inclusive,  a  census  of  all  children,  and  to 
report  the  result  of  his  labors  to  the  county  superintendent 
of  schools  on  or  before  the  15th  of  June  in  each  year,  and 
whenever  a  district  is  found  lying  partly  in  two  adjoining 
counties  the  census  marshal  must  report  to  each  county 
superintendent  the  number  of  children  in  each  county.  (Gen. 
Stats.  1314,  1315.) 

VII.  The  county  superintendent  of  schools  of  Douglas 
county  claimed  in  this  proceeding  to  have  had  the  right  to 
appoint  relators,  from  the  fact  that  the  return  of  the  census 
marshal  shows  that  there  were  more  census  children  in  dis- 
trict No.  6  than  in  district  No.  3.  We  deny  his  right  to  so 
appoint.  We  deny  that  this  officer  had  the  right  to  deter- 
mine whether  there  were  two  vacancies  or  one.  We  deny  the 
right  that  he  had  the  right  to  create  an  additional  vacancy, 
and  fill  it.  There  is  no  law  providing  that  county  superin- 
tendents can  change  the  number  of  trustees.  All  he  can  do, 
if  no  election  is  held,  is  to  fill  the  vacancy  then  existing. 
Why  is  this  not  a  proper  construction  of  the  law?  If  it  is 
necessary  to  make  a  change  in  the  number  of  trustees  the 
county  superintendent  should  report  to  the  commissioners, 
after  he  received  the  census,  in  what  district  the  majority  of 
children  are.  After  that  there  is  no  necessity  of  calling  an 
election,  but  it  is  the  duty  of  the  county  commissioners  to 
determine  the  number  of  trustees,  and  if  no  election  is  held, 
to  have  trustees  appointed. 

VIII.  Conceding,  for  the  sake  of  argument,  that  the  report 
of  the  census  marshal  for  the  year  1898  shows  that  there  are 
more  census  children  in  district  No.  6  than  in  district  No.  3, 
to  wit,  five  census  children  in  district  No.  6  and  four  census 
children  in  district  No.  3,  yet  we  claim  we  are  not  bound  by 
the  report  of  the  census  marshal,  nor  are  we  estopped  from 
showing  the  truth — namely,  that  the  census  marshal  has 
overlooked  some  census  children  belonging  to  that  district. 
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By  the  Court,  Bonnipield,  J.: 

This  is  a  proceeding  in  the  nature  of  a  quo  warranto, 
brought  by  the  attorney-general,  upon  complaint  of  the 
relators,  against  the  defendants,  for  unlawfully  intruding 
themselves  into,  -and  usurping  and  exercising,  the  offices  of 
school  trustees  of  an  alleged  union  school  district,  alleged  to 
exist  and  to  be  formed  and  composed  of  contiguous  portions 
of  the  counties  of  Ormsby  and  Douglas,  and  known  in 
Douglas  county  as  Clear  Creek  District  No.  6,  and  in  said 
Ormsby  county  as  Clear  Creek  District  No.  3. 

The  formation  and  existence  of  said  union  district  are 
denied  by  the  answer,  and  were  contested  at  the  trial.  No 
record  evidence  of  the  actual  formation  of  said  district  was 
introduced,  and  it  appears  that  none  could  be  found  in  either 
the  records  of  the  school  trustees  of  the  respective  districts, 
or  of  the  boards  of  county  commissioners  of  either  of  said 
counties.  , 

But  it  appears  from  the  evidence  that  for  and  during  the 
period  of  over  nineteen  years  last  past  there  were  and  are 
now  numerous  persons — heads  of  families  having  children 
of  lawful  school  age — claiming  to  act  and  acting  as  inhabi- 
tants of  said  union  school  district,  and  that  they  have  carried 
on  a  union  school  therein  during  all  of  said  time.  It  likewise 
appears  that  the  inhabitants  of  said  district  ten  years  or 
more  ago  raised  the  necessary  funds,  and  built  the  present 
school  house  therein  as  a  union  school  house  for  said  union 
district.  It  also  appears  that  the  legal  formation  and  exist- 
ence of  said  union  district  were  never  questioned  prior  to  the 
bringing  of  this  proceeding.  It  appears  that  Clear  Creek 
District  No.  6,  in  Douglas  county,  was  duly  established  in 
1874,  with  well-defined  boundaries,  and  that  Clear  Creek  dis- 
trict No.  3,  in  Ormsby  county,  was  duly  formed  in  February, 
1879,  embracing  certain  farms  and  inhabitants,  and  that 
these  districts  are  contiguous.  There  is  oral  evidence  to  the 
effect  that  said  union  district  was  formed  by  the  county  com- 
missioners in  April,  1879,  composed  of  said  two  districts,  and 
there  is  evidence  to  the  effect  that  ever  since  the  last-named 
date  the  inhabitants  of  said  two  districts  have  acted  together 
as  a  union  district,  and  maintained  a  union  school  therein, 
out  of  the  public  school  fund  of  said  districts  No.  6  and 
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No.  3,  respectively.  Section  30  of  the  general  school  law, 
enacted  in  1865,  authorized  school  trustees  to  unite  two  con- 
tiguous school  districts  in  the  same  county,  or  in  adjoining 
counties,  and  to  establish  a  union  school,  to  be  supported  out 
of  the  funds  belonging  to  the  respective  districts.  This  sec- 
tion remained  applicable  to  the  formation  of  union  districts 
by  the  trustees  of  school  districts  throughout  the  several 
counties  of  the  state  until  the  Statutes  of  1891  (p.  99) 
amended  it  so  as  to  make  it  apply  only  to  counties  polling 
not  less  than  2,500  votes  at  the  last  preceding  general 
election. 

The  act  passed  February  24, 1879  (Gen.  Stats.  387),  author- 
izes the  county  commissioners  to  form  union  school  districts 
out  of  the  parts  of  two  counties  under  certain  conditions, 
and  it  provides,  in  substance,  that,  when  such  district  shall 
be  established,  three  trustees  shall  be  appointed  therefor; 
that  the  county  commissioners  of  the  county  having  at  the 
time  of  such  apportionment  the  larger  number  of  "  census 
children  "  in  its  part  of  said  district  shall  appoint  two  trus- 
tees, and  the  county  commissioners  of  the  other  county  shall 
appoint  one  trustee, "  their  successors  to  be  elected  at  the  next 
general  election  on  the  same  basis." 

The  union  district  in  question  might  have  been  properly 
formed  by  the  concurrent  action  of  the  trustees  of  said  two 
school  districts,  or  by  like  action  of  the  county  commissioners 
of  said  counties.  In  view  of  the  fact  that  the  inhabitants  of 
said  two  districts  have  for  a  long  series  of  years  acted  as  a 
union  district,  and  carried  on  a  union  school  therein  during 
said  years,  supported  by  the  public  school  funds  belonging 
to  the  respective  districts,  they  may  be  regarded  upon  reason 
and  authority  as  belonging  to  a  union  district,  regularly 
organized,  without  proof  of  its  formation  by  the  records  of 
either  said  trustees  or  said  county  commissioners.  (21  Am. 
<fe  Eng.  Ency.  of  Law,  783,  and  cases  there  cited;  State  v.  C,  P, 
R.  R.  Co.,  21  Nev.  75;  Stewart  v.  School  Districty  30  Mich.  69.) 

We  must  presume,  in  the  absence  of  evidence  to  the  con- 
trary, that  the  county  commissioners  of  the  respective  coun- 
ties appointed  trustees  upon  the  formation  of  said  district 
in  accordance  with  the  provisions  of  said  act  of  February  24, 
1879.     It  seems  that  no  election  for  trustees  has  been  held  in 
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either  of  said  two  districts  since  the  formation  of  said  union 
district,  in  April,  1879. 

The  said  act  of  February  24,  1879,  makes  no  provision  for 
the  appointment  of  trustees  in  case  no  election  is  had  by  the 
voters  of  the  district.  In  such  case  the  general  school  law 
must  be  looked  to  for  appointing  power.  It  provides  that 
the  county  superintendents  of  public  schools  shall  appoint 
school  trustees  in  all  the  districts  of  their  respective  counties 
in  which  the  qualified  voters  fail  to  elect.  Such  has  been, 
substantially,  the  provision  of  the  school  law  ever  since 
March  5,  1877. 

It  will  be  observed  that  such  appointments  by  said  super- 
intendents must  be  made  upon  the  basis  named  in  said  act 
of  February  24,  1879 — that  is,  of  the  school  districts  coaipos- 
ing  said  union  district,  the  one  having  the  greater  number  of 
"  census  children,"  at  the  time  of  the  appointment  of  trustees, 
is  entitled  to  two  trustees;  the  other  to  one  trustee. 

The  general  school  law  (Gen.  Stats.  380)  makes  it  the 
duty  of  the  census  marshal  to  take  annually,  in  the  month 
of  May,  a  census  of  all  the  children  between  certain  ages 
who  are  residents  of  his  district  on  the  first  day  of  said 
month,  and,  when  a  district  is  found  lying  partly  iii  two 
adjoining  counties,  it  requires  him  to  report  under  oath  to 
each  county  superintendent  the  number  of  children  in  each 
county.  It  is  provided  that,  if  at  any  time  the  county  super- 
intendent has  reason  to  believe  that  a  correct  report  has  not 
been  returned,  he  may  appoint  a  census  marshal,  and  have 
the  census  retaken.  The  presumption  is  that  the  marshal 
did  his  official  duty,  and  that  his  report  is  correct.  If  the 
return  of  the  marshal  did  not  correctly  report  the  number 
of  children  in  either  part  of  said  district,  the  statute  pro- 
vides a  remedy  and  mode  of  securing  a  correct  census.  We 
are  of  opinion  that  the  court,  and  all  concerned  in  this  case, 
are  bound  by  said  return  of  the  marshal. 

We  are  of  opinion  that  the  term  "census  children,"  found 
in  said  act  of  1879,  means  the  number  of  children  officially 
registered.  One  of  the  definitions  given  by  Webster  of  "cen- 
sus" is:  "An  official  registration  of  the  number  of  the  peo- 
ple." 

We  conclude  from  the  facts  in  this  case,  and  the  statutes 
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applicable  thereto,  that  the  relators  are  duly  appointed  trus- 
tees of  said  union  school  district,  by  their  appointments 
made  in  June  and  July,  1898,  and  that  the  defendants  are 
not  duly  appointed  trustees  of  said  district,  by  their  appoint- 
ments on  the  8th  of  July,  1898,  or  otherwise.  The  county 
superintendent  of  Ormsby  county  was  authorized  to  appoint 
but  one  trustee  for  said  district,  but  he  appointed  two,  the 
defendants  herein,  on  the  same  day,  and,  it  seems,  as  one 
and  the  same  act.  We  regard  the  appointment  of  the  defend- 
ants as  being  without  legal  authority. 

We  are  of  opinion  that  the  defendants  are  unlawfully 
exercising  the  offices  of  trustees  of  said  union  district,  and 
that  the  relators  are  lawfully  entitled  thereto. 

Judgment  is  ordered  to  be  entered  accordingly. 


[No.  1616.] 

OFFICE  SPECIALTY  MANUFACTURING  COMPANY, 
A  Corporation,  Appellant,  v.  WASHOE  COUNTY, 
Respondent. 

County  Commissionebs— Powers  Special  and  Limited— Notice.  Boards 
of  county  commissioners  are  created  by  law,  and  derive  their 
authority  solely  from  the  statutes,  and,  in  the  exercise  of  their 
powers,  are  restricted  to  the  method  prescribed  by  law.  Whoever 
deals  with  them,  does  so  with  full  notice  of  the  extent  of  their 
power,  and  the  manner  of  its  exercise.    . 

Public  Pbopebty— How  Disposed  of— Powebs  of  Officers.  Property 
acquired  with  public  funds  becomes  public  property,  and  no  agent 
or  officer  of  the  public  has  any  right  to  surrender  the  Interests  of 
the  county  in  its  property,  or  divest  it  of  its  rights  therein,  by  gift 
or  release,  or  in  any  manner  except  as  prescribed  by  law. 

County  Commissionebs  — Powers  —  Contract  —  County's  Ownership  in 
Property  under  Fraudulent  Sale.  PlaintiflF  delivered  furniture 
to  defendant  county  under  a  contract  with  the  commissioners, 
which  was  void,  because  Gen.  Stats.  1972,  requiring  advertisements 
for  bids  for  all  contracts  over  $500,  was  not  complied  with.  Plain- 
tiif  was  paid  a  portion  of  its  claim  for  said  furniture  at  the  time  of 
delivery,  but  the  balance  was  subsequently  disallowed.  Under  an 
arrangement  with  the  commissioners,  plaintiff  then  returned  the 
amount  received,  and  was  authorized  to  remove  its  furniture,  but 
did  not  do  so.  The  board  then  advertised  for  bids  for  similar  furni- 
ture, and  plaintiff  bid  the  amount  of  its  claim,  which,  being  the 
lowest,  was  accepted,  and  on  the  same  day  its  bill  for  the  amount 
was  allowed  by  the  board,  bat  rejected  by  the  auditor.  The  only 
furniture  claimed  to  be  delivered  under  the  bid  was  that  already  in 
place  under  the  void  contract :  Heldt  that  the  title  to  the  property 
vested  in  the  county  upon  its  delivery  under  the  void  contract,  and 


34    950 
25    118 


Digitized  by 


Google 


860  Specialty  Co.  v.  Wabhoe  County.      [24th  Nev. 

Argrument  for  Appellant. 


that  the  board  of  commissioners  had  no  power  to  surrender  the  prop- 
erty so  acquired,  and  therefore  plaintiff  furnished  nothing  under  its 
bid. 

Appeal  from  the  District  Court  of  the  State  of  Nevada, 
Washoe  county;  A.  E.  Cheney^  District  Judge: 

Action  by  the  Office  Specialty  Manufacturing  Company 
against  Washoe  county.  From  a  judgment  for  defendant, 
and  an  order  denying  a  new  trial,  plaintiff  appeals. 
Affirmed. 

The  facts  sufficiently  appear  in  the  opinion. 

Torreyson  &  Summerfieldj  for  Appellant: 

I.  It  will  be  seen,  from  an  examination  of  the  record  on 
appeal,  that  the  district  court  holds  that  the  contract  entered 
into  was  illegal  and  fraudulent,  and  in  violation  of  section 
1972  of  the  General  Statutes  of  Nevada.  The  court  further 
holds  that  under  this  contract,  although  illegal  and  fraudu- 
lent as  to  this  appellant,  respondent  nevertheless  can  take 
advantage  of  its  own  illegal  and  fraudulent  acts;  that 
respondent  can  keep  and  retain  this  property — use  it,  receive 
the  benefit  of  the  contract  at  the  expense  of  the  other  con- 
tracting party — and  then,  in  an  action  to  recover  the  value 
of  the  property,  set  up  the  defense  that  the  contract  was 
illegal,  and  refuse  to  pay  for  the  property. 

II.  We  do  not  believe  that  a  party  who  has  had  the  ben- 
efit of  an  agreement  can  be  permitted,  in  an  action  founded 
upon  it,  to  question  its  validity.  The  obligation  to  do  justice 
rests  upon  all  persons,  natural  and  artificial,  and  if  a  munici- 
pality obtains  the  money  or  property  of  others  without  author- 
ity, the  law,  independent  of  any  statute,  will  compel  resti- 
tution or  compensation.  The  principle  upon  which  this 
doctrine  rests  is  that,  if  a  municipality  obtain  the  money  or 
property  of  another  by  mistake  or  without  authority  of  law, 
it  is  her  duty  to  make  restitution  or  compensation,  not  from 
any  contract  entered  into  by  her  on  the  subject,  but  from 
the  general  obligation  to  do  justice,  which  binds  all  persons, 
whether  natural  or  artificial.  (Beach  on  Corp.  vol.  2,  sec. 
1138,  p.  1473,  note  8;  Am.  &  Eng.  Ency.  of  Law,  vol.  15,  p. 
1083,  n.  1,  and  cases  cited;  Argenti  v.  San  Francisco,  16  Cal. 
256,  282-3;  Nurherger  v.  Town  Council,  20  S.  E.  Rep.  14, 15; 
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Methodist  Church  v.  Mayor ,  50  Miss.  601,  605;  Marsh  v.  Fulton 
Co,,  10  Wall.  676,  684;  Ijouisiana  v.  Wood,  102  U.  S.  294, 299; 
Chapman  v.  County  of  Douglas,  107  U.  S.  348,  355-7;  MorvUle 
V.  American  Tract,  123  Mass.  129,  137;  Clark  v.  County  Com- 
missioners, 9  Neb.  516,  523-4;  Alleghany  City  v.  McClurkan, 
14  Past.  81,  83;  Moore  v.  Mayor,  73  N.  Y.  238,  245,  246; 
Dillon  on  Municipal  Corporations,  vol.  1,  sec.  459,  note  460.) 

III.  Having  received  benefits  at  the  expense  of  the  other 
contracting  party,  respondent  cannot  object  that  it  was  not 
empowered  to  perform  what  it  promised  in  return  in  the 
mode  in  which  it  promised  to  perform.  (Travis,  Law  of  Sales, 
vol.  1,  pp.  434,  435  and  n.;  Hitchcock  v.  Galveston,  96  U.  S.  341; 
National  Bank  v.  Matthews,  98  U.  S.  629;  Sedgwick  on  Stats, 
and  Const.  Constr.  p.  73;  Parish  v.  Wheeler,  22  N.  Y.  494, 
506;  Morawetz  on  Corp.  vol.  2,  sec.  712,  notes.) 

IV.  The  commissioners  had  the  power  to  purge  the  former 
contract  of  its  illegality.  Although  it  is  true  that  a  con- 
tract made  by  a  municipality  in  violation  of  an  express 
legislative  prohibition  is  void,  yet,  in  the  absence  of  special 
legislative  restriction,. the  municipal  authorities  possess  the 
same  power  as  other  debtors  to  make  a  new  contract  in  any 
proper  form  purging  the  former  contract  of  its  illegality. 
(Dillon  on  Municipal  Corp.  vol.  1,  sec.  448;  Little  Rock  v. 
Merchants  National  Bank,  98  U.  S.  308;  The  Mayor  v.  Ray,  19 
Wall.  468;  Police  Mry  v.  Briton,  15  Wall.  570;  Mullarky  v. 
Cedar  Falls,  19  Iowa,  24;  Sykes  v.  Laffery,  27  Ark.  407; 
Wright  V.  Hughes,  13  Ind.  113,  114.) 

V.  Respondent  has  alleged,  upon  its  information  and 
belief,  in  its  answer,  that  the  appellant  unlawfully  and  fraud- 
ulently entered  into  this  contract,  but  there  is  absolutely  no 
proof  upon  the  question.  On  the  contrary  the  record  shows 
that  both  parties  were  endeavoring  to  comply  with  the 
law;  that,  after  the  court  had  decided  the  contract  to  be 
illegal,  the  commissioners,  in  good  faith,  proceeded  to  adver- 
tise for  bids,  and  let  the  contract  to  the  lowest  responsible 
bidder.  In  letting  the  first  contract,  the  commissioners  did 
not  believe  that  they  were  violating  the  law.  They  might 
have  honestly  been  mistaken  in  the  construction  of  the  act 
of  the  legislature  when  they  ordered  cases  numbers  1,  2,  3 
and  4. 
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r.  V.  Jvlien,  District  Attorney,  and  Thomas  Wren^  for 
Respondent: 

I.  The  record  discloses  the  fact  that  on  May  22,  1896, 
appellant  sold  and  delivered  to  the  defendant,  Washoe 
county,  the  identical  metal  furniture  now  in  question,  and 
accepted  in  payment  $462  30.  By  this  transaction  absolute 
title  passed  from  appellant  and  became  vested  in  the  respond- 
ent, Washoe  county,  from  that  moment. 

II.  Appellant  had  no  more  title  or  interest  in  that  par- 
ticular piece  of  furniture  than  it  had  in  any  property  which 
belonged  to  the  county.  The  fact  that,  long  subsequent  to 
this  transaction,  appellant  turned  into  the  treasury  of 
Washoe  county  the  same  amount  of  money  it  had  previously 
received,  can  have  no  bearing  in  this  case.  It  was  a  volun- 
tary and  altogether  fruitless  proceeding  on  its  part,  which 
could  not  and  did  not  in  any  way  change  the  situation.  The 
county  having  acquired  title  to  the  property,  it  became  the 
same  as  any  other  property  owned  by  the  county,  and  could 
not  be  disposed  of  in  any  other  way  than  that  prescribed 
by  law.  (Gen.  Stats.  1949,  s.  10;  .  Lyon  Co.  v.  Ross,  24 
Nev.  102.) 

III.  It  follows  that  if  the  proceedings  of  January  3, 1898, 
could  be  purged  of  the  fraudulent  preceding  transactions, 
and  considered  as  entirely  regular,  still  appellant  must  fail, 
for  the  substantial  reason  that  it  delivered  no  property  in 
fulfillment  of  its  agreement,  the  bald  pretense  in  that  direc- 
tion being  too  apparent  for  cavil. 

IV.  Neither  the  equitable  rule  invoked  by  counsel,  nor 
the  authorities  cited  in  support  thereof,  are  applicable  in  a 
case  of  this  kind.  We  believe  the  rule  to  be  well  settled  that 
a  party  who  knowingly  enters  into  a  contract  with  a  muni- 
cipal corporation,  in  disregard  of  statutory  requirements,  is 
not  in  a  position  to  claim  any  equitable  consideration  by 
reason  of  its  performance.  {Sutro  v.  Pettit,  74  Cal.  337; 
Santa  Cruz  Pav.  Co.  v.  Brodrick,  46  Pac.  863;  McDonald  v. 
The  Mayor,  68  N.  Y.  23.) 

V.  In  this  case  it  is  impossible  to  separate  that  which  was 
done  in  violation  of  law  from  the  fictitious  attempts  to  com- 
ply with  it.  Everything  that  has  been  done  by  the  appellant, 
since  the  first  adverse  decision,  has  been  simply  a  makeshift 
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and  device  to  recover  that  which  it  risked  and  lost  in  an 
attempt  to  perpetrate  a  fraud  upon  the  law. 

VI.  If  this  court  upholds  appellant's  contention,  it  relieves 
it  from  the  just  and  equitable  consequences  of  its  wrong- 
doing; it  proclaims  to  others  that  attempted  raids  upon  the 
public  treasury,  in  violation  of  express  statutory  provisions, 
may  be  made  with  impunity,  with  the  assurance  that  all 
that  you  have  lost  directly  may  be  recovered  circuitously, 
and  say  to  the  transgressor:  "You  have  everything  to  gain 
and  nothing  to  lose  by  your  piratical  adventure."  This,  it 
is  submitted,  cannot  be  done,  unless  the  wise  and  wholesome 
doctrine  repeated  and  enforced  in  Patterson  v.  Brown  (17  Nev. 
172)  is  to  be  completely  overthrown. 

VII.  The  court  will  not  fail  to  observe  that  the  advertise- 
ment was  for  bids  to  construct  and  deliver  a  duplicate  of 
certain  property  then  in  the  possession  of  the  defendant; 
that,  upon  the  very  day  the  bid  of  appellant  was  opened  and 
accepted  by  the  commissioners,  the  bill  of  appellant  against 
Washoe  county,  for  the  identical  sum  named  in  the  bid,  was 
presented  to  and  allowed  by  the  commissioners  and  ordered 
paid.  The  case  then,  fairly  stated,  irrespective  of  the  fraud- 
ulent nature  of  the  transaction  in  which  it  had  its  inception, 
is  simply  an  action  for  the  value  of  personal  property  alleged 
to  have  been  sold  and  delivered  under  an  accepted  bid,  when 
the  undisputed  proofs  show  that  there  was  neither  a  sale  nor 
a  delivery  of  any  property. 

By  the  Court,  Bonnifield,  J.: 

This  action  was  brought  by  the  plaintiff  to  recover  the  sum 
of  $1,498,  alleged  to  be  due  it  from  the  defendant  for  certain 
metallic  furniture,  which  it  is  alleged  the  plaintiff  sold  and 
delivered  to  the  defendant.  The  case  was  tried  by  the  dis- 
trict court  sittiug  without  a  jury.  Judgment  was  given  for 
the  defendant  for  its  costs  of  suit.  This  appeal  is  taken  from 
the  judgment  and  order  denying  plaintiff's  motion  for  new 
trial. 

Section  1972  of  the  General  Statutes  provides:  "  In  letting 
all  contracts  of  any  and  every  kind,  character  and  descrip- 
tion whatever,  where  the  contract  in  the  aggregate  amounts 
to  five  hundred  dollars  or  more,  the  county  commissioners 
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shall  advertise  such  contract  or  contracts  to  be  let,  stating 
the  nature  and  character  thereof — and  when  plans  and  spe- 
cifications are  to  constitute  part  of  such  contract  it  shall  be 
stated  in  the  notice  where  the  same  may  be  seen — in  some 
newspaper,"  etc.  "All  such  contracts  shall  be  let  to  the 
lowest  responsible  bidder." 

It  appears  that  the  defendant,  acting  by  and  through  its 
board  of  county  commissioners,  made  and  entered  into  a 
written  contract  with  the  plaintiff  for  the  purchase  of  cer- 
tain metallic  furniture,  to  wit: 

"Agreement  made  this  17th  day  of  February,  A.  D.  1896, 
by  and  between  Office  Specialty  Mfg.  Co.  of  Rochester,  N.  Y., 
and  San  Francisco,  party  of  the  first  part,  and  Washoe 
county,  Nevada,  by  its  county  commissioners,  party  of  the  sec- 
ond part:  Witnesseth,  that  said  party  of  the  first  part,  for  the 
consideration  hereinafter  mentioned,  agrees  with  said  party 
of  the  second  part  to  furnish,  on  or  before  June  1,  1896,  the 
several  articles  described  in  the  annexed  schedule,  as  per 
drawings  and  specifications  submitted,  which  are  hereby 
made  a  part  of  this  contract.  In  consideration  of  which 
said  party  of  the  second  part  agrees  with  said  party  of  the 
first  part  to  pay,  upon  receipt  and  examination  of  said  goods, 
at  the  least,  within  thirty  days  from  receipt  of  goods,  the 
sum  of  four  hundred  and  sixty -two  ^%  dollars  ($462  30)  in 
good  and  lawful  money  of  the  United  States.  [Duly  signed 
by  the  parties.] 

"  SCHEDULE. 

"65  document  files,  12  roller  book  shelves,  54  legal  blank 
drawers,  locks  on  65  files. 

"And  the  Office  Specialty  Mfg.  Co.  further  agrees,  if  desired, 
to  furnish  balance  of  metallic  furniture  in  county  clerk's 
office  at  the  same  rate  of  price  as  above  scheduled  and  filed. 
[Duly  signed  by  said  plaintiff.]" 

At  the  time  of  the  execution  of  the  above  contract,  the 
plaintiff  filed  with  the  board  of  county  commissioners  a 
schedule  of  the  balance  of  the  metallic  furniture  agreed  to 
be  furnished  by  the  plaintiff  as  provided  in  the  last  para- 
graph of  the  contract  above  set  out.  In  said  schedule  the 
metallic  furniture  so  agreed  to  be  furnished  by  plaintiff  was 
separated  into  four  lots  or  cases,  and  designated,  respectively, 
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case  1,  case  2,  case  3,  and  case  4.  Case  1  was  described  as 
containing  said  65  document  files,  etc.,  as  above  given,  and 
cases  2,  3,  and  4  were  described  in  the  schedule  as  contain- 
ing certain  items  of  furniture,  respectively,  with  the  price  of 
each  case,  to  wit:  Case  No.  2,  $397  40;  case  No.  3,  $366  60; 
and  case  No.  4^  $272  30.  The  total  price  of  the  four  cases 
was  $1,498  60. 

On  the  6th  day  of  April,  the  4th  day  of  May,  and  the  18th 
day  of  May,  1896,  said  commissioners  ordered  from  the  plain- 
tiff said  cases  Nos.  2,  3,  and  4,  respectively.  On  the  25th 
day  of  May,  1896,  the  plaintiff,  under  and  by  virtue  of  said 
contract,  delivered  to  defendant  the  metallic  furniture  speci- 
fied in  said  contract,  and  the  said  schedule  annexed  thereto, 
and  the  drawings  and  specifications  submitted  and  filed 
therewith,  to  wit,  said  four  cases  of  metallic  furniture,  which 
were  manufactured  in  one  solid  framework,  which  is  indivis- 
ible without  irreparable  injury  to  the  whole  thereof,  and  the 
county  commissioners  accepted  the  same. 

On  the  25th  day  of  May,  1896,  the  plaintiff  presented  its 
bill  to  said  board  of  commissioners  for  case  No.  1,  in  the 
sum  of  $462  30,  which  was  allowed  and  paid.  On  the  said 
last-named  day  the  plaintiff  presented  its  bilf  to  said  board 
for  said  cases  Nos.  2,  3,  and  4,  in  the  respective  sums  of 
$397  40,  $366  60,  and  $272  30.  These  bills  were  allowed  by 
the  board,  vetoed  by  the  county  auditor,  and  again  allowed 
by  the  unanimous  vote  of  the  board,  notwithstanding  the 
veto.    The  auditor  still  refused  to  draw  warrants  for  the  same. 

Other  facts  appear  in  the  written  decision  of  the  trial 
court,  which  decision,  in  the  main,  we  give  below,  and  adopt 
it  as  the  opinion  of  this  court  on  this  appeal,  to  wit: 

"In  May,  1896,  the  plaintiff  sold  and  delivered  to  the 
defendant  certain  metallic  furniture  for  the  county  clerk's 
office,  under  a  contract  which  has  twice  been  adjudged  fraud- 
ulent and  void,  in  part  payment  of  which  it  then  received 
$462  30.  Upon  the  plainest  principles  of  the  law,  this  sale 
and  delivery,  being  unconditional,  vested  the  title  and  owner- 
ship of  the  property  in  the  county  of  Washoe.  That  the 
plaintiff  has  not  heretofore  received  the  balance  of  the 
agreed  price,  which  was  $1,498  60,  is  solely  due  to  its  own 
fraudulent  contract. 
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"In  September,  1897,  the  board  of  commissioners  of  the 
defendant  received  from  the  plaintiff  the  amount  which  it 
had  been  paid  on  said  contract,  the  money  being  turned  into 
the  general  fiind  of  the  county,  where  it  now  remains,  and 
directed  the  plaintiff  to  remove  the  furniture  from  the  clerk's 
office,  where  it  was  then  in  use.  But  it  was  Qot  removed  or 
disturbed,  and  ever  since  has  been,  and  still  is,  in  the  custody 
and  control  of  the  county  clerk,  and  in  the  possession  of 
the  defendant.  Pursuant  to  an  advertisement  for  bids  for 
metallic  files  and  furniture,  identically  the  same  as  that 
already  owned  and  possessed  by  the  county,  bids  were 
received  by  the  board  of  commissioners,  and  opened  on 
January  3,  1898,  and  the  bid  of  the  plaintiff,  for  $1,498, 
being  the  lowest,  was  at  once  accepted;  and  at  the  same 
meeting  the  plaintiff's  bill  for  that  amount,  in  payment  of 
furniture  furnished  under  its  said  bid,  was  presented  to  and 
allowed  by  the  board.  This  claim,  when  presented  to  the 
auditor,  was  duly  rejected,  and  again  came  before  the  board 
for  action  on  February  7,  1898.  At  this  meeting  the  board 
caused  to  be  spread  upon  its  records  a  statement  to  the  effect 
that  under  the  said  bid  a  contract  to  furnish  the  furniture 
mentioned  had  been  let  to  the  plaintiff,  and  that  the  plaintiff 
had  fully  cojupleted  it,  to  the  satisfaction  of  the  board,  and 
that  the  board  had  accepted  the  furniture.  Thereupon  the 
plaintiff  was  permitted  to  file  and  attach  to  the  original  bill 
its  amended  bill,  which  was  allowed  at  the  same  meeting, 
and  ordered  to  be  returned  to  the  auditor,  without  action  on 
the  auditor's  veto  of  the  original  bill.  The  bill,  as  amended, 
was  rejected  by  the  auditor.  These  proceedings  having  the 
support  of  only  a  majority  of  the  board.  Commissioner  Beck 
constantly  opposing  them,  the  claim  could  not  be  carried 
over  the  veto,  and  was  rejected,  and  this  action  commenced 
to  recover  the  sum  of  $1,498,  the  amount  of  said  bid. 

"  It  is  admitted  that  the  plaintiff  has  furnished  no  prop- 
erty under  its  said  bid  other  than  the  property  which  it  sold 
and  delivered  to  the  plaintiff  under  its  void  contract  in  1896. 
There  is  no  substantial  controversy  about  the  facts  of  this 
case,  and  they  suggest  a  great  many  important  and  interest- 
ing legal  questions.  It  may  well  be  doubted  if  a  board  of 
commissioners  have  any  power  to  reconsider  its  own  or  a 
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former  board's  action  in  any  form,  or  consider  or  allow  a 
claim  for  materials  furnished  more  than  six  months  before 
the  claim  is  filed,  when  no  stated  time  of  payment  is  agreed 
upon.  But  it  is  not  thought  necessary  or  advisable  to  rest 
this  decision  on  any  narrow  grounds.  By  the  sale  and  deliv- 
ery in  1896  the  plaintiff  voluntarily  parted  with  all  its  right, 
title,  and  interest  in  this  property,  and  the  defendant  became 
fully  vested  with  the  title  and  possession.  It  therefore  is 
material  to  inquire  if  the  county  has  ever  been  devested  of 
its  title  and  ownership  of  this  property,  for,  if  it  has  not, 
the  plaintiff  has  not  complied  with  its  bid,  and  is  seeking  to 
recover  pay  for  property  which  it  neither  owned  nor  possessed. 
"  It  should  ever  be  remembered  that  boards  of  county  com- 
missioners are  created  by  law,  derive  their  authority  solely 
from  the  statutes,  and  in  the  exercise  of  their  powers  are 
restricted  to  the  method  prescribed  by  law.  Whoever  deals 
with  them  does  so  with  full  notice  of  the  extent  of  their 
power,  and  the  manner  in  which  it  can  alone  be  executed. 
What  such  boards  may  do,  and  how  they  must  proceed,  is 
for  the  legislature — the  lawmaking  agency  of  the  people — to 
determine.  That  decision  is  final  until  repealed  or  modified 
by  the  same  power  that  enacted  it.  It  cannot  be  extended 
or  ignored  by  any  action  of  the  boards  or  the  courts.  Who- 
ever deals  with  the  agents  of  a  county  does  so  with  ample 
means  of  ascertaining  what  they  may  do,  and  how  they  must 
proceed,  with  full  knowledge  that,  if  they  depart  therefrom, 
he  contracts  at  his  peril.  Whoever,  thus  forewarned,  becomes 
entangled  in  the  meshes  of  his  own  fraudulent  scheming, 
should  uncomplainingly  abide  the  outcome  of  his  enterprise, 
however  disastrous  the  result.  Boards  of  county  commis- 
sioners are  not  the  county,  or  the  owners  of  its  property. 
They  are  public  agencies,  created  by  law,  charged  with  cer- 
tain public  duties,  limited  in  extent,  and  restricted  in  method. 
The  protection  of  the  public  is  only  had  by  a  faithful  observ- 
ance of  every  limitation  and  restriction.  They  are  the  only 
safeguard  against  the  repetition  of  many  disastrous  public 
experiences.  They  can  neither  be  boldly  disregarded  nor 
overthrown  by  circumlocution.  They  are  the  law,  wisely 
enacted  for  the  public  good,  and  in  their  administration  the 
purpose  for  which  they  were  created  must  not  be  forgotten. 
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"Property  acquired  with  public  funds  becomes  public 
property,  and  no  agent  or  officer  of  the  public  has  any  more 
right  to  surrender  the  interests  of  the  county  in  its  proper^, 
or  devest  it  of  its  rights  therein,  by  gift  or  release,  than  he 
has  to  give  away  the  public  funds.  The  manner  of  acquiring 
property  is  established  by  law.  It  is  no  less  essential  that 
there  should  be  legislative  authority  for  its  disposition.  It 
lies  in  the  nature  of  things  that  public  officers,  charged  with 
the  official  duty  of  preserving  and  protecting  public  prop- 
erty, can  have  no  implied  authority  by  gift,  release  or  sale 
to  surrender  and  destroy  the  very  property  and  rights  which 
they  are  elected  to  foster  and  preserve.  Any  other  rule  would 
place  the  interests  of  the  public  at  the  mercy  of  its  sworn 
agents,  with  no  limitation  except  personal  honor,  no  restraint 
except  public  sentiment.  Experience  has  demonstrated  that 
these  are  insufficient.  Although  these  principles  are  ancient, 
inherent  in  our  form  of  government,  and  have  been  many, 
many  times  declared  by  the  courts,  new  and  varied  instances 
of  attempts  to  avoid  them,  or  to  be  released  from  the  conse- 
quences of  trying  to  defeat  their  beneficent  ends,  are  con- 
stantly occurring.  This  action  is  new,  not  in  specie,  but  in 
variety. 

"The  later  proceedings  have  their  root  and  foundation 
in  the  fraudulent  contract  which  preceded  them.  They  are 
tainted  with  the  same  infirmity.  They  are  a  palpable  attempt 
on  the  part  of  public  officers  to  relieve  a  party,  who  has 
deliberately  attempted  to  secure  public  funds  by  a  fraudulent 
contract,  from  the  just  consequences  of  his  unlawful  venture, 
by  clothing  its  further  proceedings  with  the  semblance  of 
regularity.  It  is  as  true  to-day  as  when  anciently  written, 
4raud  is  not  purged  by  circuity.'  'A  fraud  upon  a  statute  is 
a  violation  of  the  statute.'  Public  officers  should  not,  and 
courts  will  not,  lend  their  aid,  in  any  form,  to  assist  a  party 
to  recover  what  he  has  lost  in  such  a  transaction.  On  the 
contrary,  it  is  the  avowed  purpose  of  the  courts  to  make  the 
consequences  of  such  fraudulent  scheming  most  perilous,  to 
the  end  that  others  may  be  deterred  from  similar  ventures, 
and  that  it  may  appear  that  it  is  true  in  law  as  well  as  in 
morals  that  *  honesty  is  the  best  policy.'  The  proceedings 
by  which  the  board  of  commissioners  allowed  the  plaintiff  to 
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refund  an  amount  of  money  equal  to  what  it  had  been  paid 
by  the  county,  and  then  go  through  the  form  of  advertising 
for  bids  for  identically  the  same  furniture  as  the  county  then 
owned  and  possessed,  and  the  recitals  of  its  record  that  a 
contract  had  been  made  and  fully  performed^  and  the  same 
accepted,  and  the  allowed  amendment  and  reconsideration 
of  the  plaintiff's  bill,  all  manifest  an  unworthy  prostitution 
of  official  powers  for  the  sole  purpose  of  assisting  the  plain- 
tiff to  recover  all  it  had  jeopardized  by  its  fraudulent  enter- 
prise. 

"  There  is  no  pretense  that  the  county  needed  or  intended 
to  procure  any  other  furniture  than  what  it  then  had  and 
owned.  The  bid  of  the  plaintiff  indicates  an  intention  to 
sell  and  deliver,  under  its  bid,  the  very  article  which  it  had 
sold  and  delivered  in  1896.  The  allowance  of  plaintiff 's  bill 
the  same  day  its  bid  was  opened,  although  the  furniture  is  large 
and  heavy,  and  requires  considerable  labor  to  adjust  and 
put  in  place,  reveals  the  true  nature  and  object  of  the  trans- 
action. To  sustain  plaintiff's  cause  of  action,  it  is  necessary 
to  hold  that  plaintiff  has  sold  and  delivered  to  defendant 
what  the  defendant  solicited  bids  for,  and  what  the  plaintiff 
offered  to  sell  by  its  bid.  Since  plaintiff's  bid,  it  has  parted 
with  no  property  or  interest.  It  has  not  delivered  a  dupli- 
cate of  what  the  county  had  when  it  requested  bids,  as  men- 
tioned in  the  advertisement.  It  has  simply  pretended  to 
sell  and  deliver  to  the  county  that  which  the  county  already 
owned  and  possessed. .  The  title  to  this  property  which  the 
county  acquired  by  sale  and  delivery  and  partial  payment 
in  1896  has  never  been  devested.  There  was  nothing  in  that 
sale  and  delivery  which  made,  or  purported  to  make,  the 
passing  of  the  complete  title  to  the  county  in  any  way 
dependent  on  full  payment. 

"As  stated  before — and  it  cannot  be  too  often  repeated — 
the  reason  that  the  plaintiff  has  not  long  since  received  full 
payment  is  solely  and  entirely  due  to  its  own  unlawful  and 
fraudulent  contract.  It  has  itself,  and  none  other,  to  blame. 
It  should  have  known  that  the  board  of  county  commission- 
ers could  not  give  away  county  property,  or  release  or  sur- 
render the  rights  of  the  county.     If  there  is  personal  properly 

of  the  county  which  it  is  advisable  to  sell,  the  law  points  out 
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the  course  to  be  pursued.  It  is  by  public  sale,  after  due 
notice.  Unless  the  statute  referred  to  on  the  argument 
applies  to  personal  as  well  as  real  property,  there  is  no  power 
in  the  board  to  sell  any  personal  property.  None  is  given 
except  by  that  section.  If  none  is  given,  none  exists.  In 
either  view,  the  board  did  not  devest  the  county's  title  to  the 
property  by  sale  as  provided  by  law,  and  it  is  powerless  to 
do  so  otherwise.  It  therefore  follows  that  the  plaintiff  did 
not  sell  or  deliver  to  defendant  any  property  or  valuable 
thing  under  its  bid,  and  that  its  claim  and  demand  for  $1,498 
is  entirely  without  consideration,  and  is  unlawful  and  void." 
The  judgment  and  order  of  the  trial  court  from  which  this 
appeal  is  taken  are  afSrmed. 


[No.  1539.] 

MARY  F.  MoGURN,  Respondent,  v.  W.  H.  McINNIS,  H. 
H.  BECK  AND  WILLIAM  THOMPSON,  Appellants. 

Evidence— Substantial  Confliot—Appellatb  CoubtWill  Not  Ketiiw. 
The  appellate  coart  will  not  weigh  and  will  not  determine  which  of 
the  parties  addaced  a  pre^nderance  of  the  evidence,  where  the 
record  discloses  a  material  conflict  thereof. 

Practice  on  Appeal— Exceptions— Instructions.  An  instruction  cannot 
be  reviewed  on  appeal,  where  the  record  fails  to  disclose  any  objec- 
tion made,  or  exception  taken,  thereto. 

Practice— Exceptions— Point  Must  Be  Stated  at  Trial.  Under  Gen- 
Stats.  3212-3215,  defining  an  "exception"  as  an  objection  "taken  at 
the  trial"  to  a  decision  on  a  point  of  law,  and  providing  that  "the 
point  of  the  exception  shall  be  particularly  stated  with  so  mach  of 
the  evidence  or  other  matter  as  may  be  necessary  to  explain  it,"  the 
simple  reservation  of  an  exception  is  not  sufficient,  but  the  point  of 
it  must  be  stated  at  the  time  the  exception  is  taken,  or  it  will  be 
disregarded. 

Appeal  from  the  District  Court  of  the  State  of  Nevada, 
Washoe  county;  A.  E.  Cheney ^  District  Judge: 

Action  by  Mary  F.  McQurn  against  W.  H.  Mclnnis,  H. 
H.  Beck  and  William  Thompson.  Judgment  for  plaintiff. 
Defendants  appeal.  ^S?8fB8d.  AflanDfti 

The  facts  sufficiently  appear  in  the  opinion. 

Alfred  Chartz  and  WiUiam  Woodbum,  for  Appellants. 
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F.  M.  Huffaher  and  Torreyson  &  Summerfield,  for  Respond- 
ent: 

I.  This  appellant  court  will  not  weigh  the  evidence  in  the 
case,  and  decide  which  of  the  parties  litigant,  in  its  judg- 
ment, adduced  a  preponderance  of  evidence.  If  there  is  a 
substantial  conflict  in  the  testimony,  this  court  will  not  sub- 
stitute its  judgment  for  that  of  th/  jury  and  the  trial  court, 
even  though  it  would  have  reached  a  different  conclusion 
had  it  been  the  trial  tribunal  in  the  first  instance.  This 
principle  of  law  has  been  so  many  times  reiterated  that  a 
citation  of  authorities  in  its  support  would  be  surfeiting. 

II.  It  is  urged  by  appellants  that  the  trial  court  erred  in 
refusing  the  numerous  instructions  requested  by  them.  The 
record  discloses  the  fact  that  appellants  requested  the  trial 
court  to  give  thirty-one  instructions.  The  court  gave  eight, 
and  refused  the  others.  It  will  not  strain  the  mind  in  the 
slightest  degree  to  perceive  that  the  instructions  given  by  the 
court  covered  every  issue  in  the  case  concerning  which  there 
was  a  scintilla  of  evidence.  It  is  also  apparent  that  they 
embrace  about  all  of  the  substance  of  the  refused  instruc- 
tions. This  is  a  simple  action  in  conversion,  and  the  pro- 
priety of  drowning  a  jury  in  a  flood  of  instructions,  most  of 
which  repeat  the  same  principles  of  law  in  different  language 
from  that  in  which  they  are  expressed  in  other  instructions,  is 
criticizable,  to  say  the  least.  Instructions  should  be  given  for 
the  guidance  of  juries,  and  not  for  the  purpose  of  entrapping 
or  confusing. 

By  the  Court,  Massey,  J.: 

This  action  was  brought  by  the  respondent  against  the  apel- 
lant,  McInnis,  sheriff  of  Washoe  county,  and  the  appellants, 
H.  H.  Beck  and  William  Thompson,  his  indemnifiers,  and 
judgment  creditors  of  T.  R.  McGurn,  husband  of  the  respond- 
ent, for  the  conversion  of  certain  personal  property.  The 
answer  denies  the  averments  of  the  complaint,  and  sets  up 
as  affirmative  matter  that  on  the  10th  day  of  December, 
1895,  judgment  was  rendered  in  the  district  court  for  Storey 
county  against  the  said  T.  R.  McGurn  and  in  favor  of  the 
respondents.  Beck  and  Thompson ;  that  on  the  10th  day  of 
August,  1897,  execution  was  issued  thereon  and  delivered  to 
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Mclnnis,  sheriff  of  Washoe  county,  and  that  thereafter  the 
same  was  levied  upon  the  property  described  in  the  com- 
plaint as  the  property  of  the  judgment  debtor  to  satisfy,  in 
part,  the  said  execution. 

It  is  further  averred  that,  prior  to  1885,  the  said  T.  R. 
McGurn  carried  on,  and  has  ever  since  carried  on,  at  Vir- 
ginia City,  a  grocery,  coal  and  stockbroker  business;  that  he 
was  indebted  to  the  appellants.  Beck  and  Thompson,  and 
divers  other  persons,  at  and  during  said  time;  that  on  the 
2d  day  of  December,  1886,  while  so  indebted,  he  executed  a 
chattel  mortgage  to  the  respondent  upon  all  his  goods  and 
merchandise;  that  on  the  7th  day  of  February,  1887,  he 
made  a  bill  of  sale  to  the  respondent  for  all  said  goods  and 
merchandise,  and  that  said  mortgage  and  bill  of  sale  were 
executed  for  the  express  purpose  of  defrauding  the  appel- 
lants. Beck  and  Thompson.  Upon  the  issues  made  the  cause 
was  submitted  to  a  jury,  a  verdict  was  rendered  in  favor  of 
the  respondent,  and  judgment  rendered  accordingly.  The 
appeal  is  taken  from  the  judgment  and  an  order  denying 
appellant's  motion  for  a  new  trial. 

It  is  claimed  that  the  evidence  was  insufficient  to  justify 
the  verdict  of  the  jury.  The  rule,  that  the  appellate  court 
will  not  weigh  and  will  not  determine  which  of  the  parties 
adduced  a  preponderance  of  the  evidence,  and,  if  the  record  dis- 
closes a  material  conflict  thereof,  will  not  disturb  the  verdict 
of  the  jury,  or  the  judgment  of  the  court,  is  too  well  estab- 
lished to  require  a  citation  of  authorities.  An  examination 
of  the  record  discloses  evidence  to  support  the  verdict,  and 
evidence  which  supports  the  contention  of  the  appellants. 
We  do  not  deem  it  necessary  to  burden  the  opinion  with  a 
citation  of  the  names  of  the  witnesses  who  gave  the  testi- 
mony, and  the  pages  whereon  the  same  may  be  found.  The 
testimony  of  the  respondent,  if  believed  by  the  jury,  was 
sufficient. 

It  is  contended  by  appellants  that  the  trial  court  erred  in 
giving  instructions  one  and  two  to  the  jury.  If  any  error 
can  be  predicated  upon  the  giving  of  these  instructions,  the 
appellants  cannot  complain  of  it  in  this  court,  as  the  record 
fails  to  disclose  any  objection  made  or  exception  taken  to  the 
action  of  the  court.    The  statute  adopts  a  very  liberal  rule 
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regarding  the  manner  of  taking  and  saving  exceptions  to 
rulings  of  the  trial  court,  but,  liberal  as  the  rule  is,  the 
appellate  court  cannot  review  alleged  errors  of  law  occurring 
at  the  trial,  unless  the  party  complaining  of  such  errors 
takes  some  steps  to  preserve  exceptions  taken  and  objections 
made.  An  exception,  under  our  statute,  has  been  defined  as 
an  *^  objection  taken,  at  the  trial,  to  a  decision  upon  a  matter 
of  law,  whether  such  trial  be  by  jury,  court  or  referees,  and 
whether  the  decision  be  made  during  the  formation  of  a  jury, 
or  in  the  admission  of  evidence,  or  in  the  charge  to  a  jury,  or 
at  any  other  time,  from  the  calling  of  the  action  for  trial  to 
the  rendering  of  the  verdict  or  decision.^'  It  is  further  pro- 
vided that  the  point  of  the  exception  shall  be  particularly  stated 
with  so  much  of  the  evidence  or  other  matter  as  may  he  necessary 
to  explain  it.  Other  steps  are  required  to  be  taken,  which  are 
not  necessary  to  a  decision  of  the  question.  (Gen.  Stats. 
3212-3215.) 

No  step  was  taken  under  the  rule,  so  far  as  the  record 
shows,  to  reserve  any  exception  or  objection  to  the  giving  of 
the  instructions  complained  of,  and  there  is,  therefore,  no 
question  presented  to  the  appellate  court  for  review.  (Lobdell 
V.  Hall,  3  Nev.  520;  Sharon  v.  Minnock,  6  Nev.  382;  Ency. 
Plead.  &  Prac.  vol.  8,  p.  253,  et  seq.) 

The  appellants  asked  the  court  to  give  to  the  jury  a  large 
number  of  instructions,  twenty-two  of  which  number  were 
refused.  The  refusal  of  the  court  is  assigned  as  error.  The 
statement  recites  that:  "The  following  instructions  asked 
by  the  defendants  were  refused,  to  which  defendants  duly 
excepted."  Then  follows  a  copy  of  the  instructions.  The 
point  of  the  exception  is  not  particularly  stated,  as  required 
by  the  rule  cited  above.  This  court,  in  discussing  the  section 
of  the  statute  in  which  the  rule  is  found,  say:  "  Here  it  will 
be  observed  that  the  particular  ground  of  objection  or  excep- 
tion is  required  to  be  stated.  To  what  end?  Evidently,  that 
the  court  may  decide  intelligently  upon  the  legal  proposition 
or  the  rule  relied  on,  and  to  afford  the  opposite  party  an 
opportunity  to  obviate  the  objection,  if  it  be  in  his  power  to 
do  so.  For  example,  in  this  case,  had  the  point  of  objection 
to  the  introduction  of  the  deed,  now  relied  on  by  counsel, 
been  made  at  the  time,  the  objection  could  probably  have 
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been  obviated  by  the  necessary  proof  of  the  corporation  seal. 
When  this  requirement  of  the  statute  is  not  complied  with, 
the  objection  will  not  avail.  This  conclusion  seems  not  only 
warranted  by  the  practice  act,  but  is  the  uniform  rule  of 
practice  adopted  by  the  courts." 

In  the  case  just  quoted  from,  a  deed,  purporting  to  have 
been  executed  by  a  corporation,  had  been  oflfered  in  evidence, 
to  which  objection  was  made  upon  the  ground  that  it  pur- 
ported to  convey  property  to  which  the  grantor,  the  corpora- 
tion, had  not  been  shown  to  have  title.  The  objection  was 
overruled.  Upon  the  close  of  the  plaintiff's  case,  the  objec- 
tion was  again  urged  upon  a  motion  for  a  non-suit.  The 
trial  court  overruled  the  motion  for  a  non-suit,  and  the 
appellants  asked  this  court  to  review  and  reverse  the  action 
of  the  lower  court,  urging,  as  reason  therefor,  that  the  deed 
Was  improperly  admitted,  as  no  proof  of  the  corporate  seal 
had  been  made,  and  no  authority  of  the  officers  of  the  cor- 
poration to  execute  the  deed  shown.  How  much  greater  the 
reason,  then,  that  this  court  should  refuse  to  review  an 
alleged  error,  when  the  record  fails  to  disclose  any  point 
upon  which  an  exception  was  taken.  {Sharon  v.  Minnock, 
6  Nev.  382.) 

In  another  and  later  case  the  court  say:  "  So  far  as  the 
record  shows,  there  was  an  objection,  but  no  ground  of  objec- 
tion was  stated,  and  an  exception  was  taken  to  the  ruling 
admitting  the  evidence.  The  statement  informs  us  of  the 
grounds  of  exception  only.  We  must  presume  then  that  no 
grounds  of  objections  were  stated.  That  objections  thus 
made  will  not  be  reviewed  on  appeal,  has  been  established 
by  a  series  of  uniform  adjudications  of  this  and  other  courts." 
{Rosina  v.  Trowbridge,  20  Nev.  118.) 

It  might  be  claimed  that  the  assignment  of  errors  con- 
tained in  the  statement  sufficiently  points  out  the  grounds  of 
objections  to  the  refusal  of  the  court  to  give  the  instructions 
asked.  But  such  is  not  the  rule  of  the  statute.  It  specifically 
states  that  ^'  an  exception  is  an  objection  taken  at  the  trial  to 
a  decision  upon  a  matter  of  law,  whether  such  trial  be  by 
jury,  court  or  referees,  and  whether  the  decision  be  made 
during  the  formation  of  a  jury,  *  *  *  or  at  any  other 
time, /rom  the  calling  of  the  action  for  trial  to  the  rendering  of 
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tJie  verdict  or  decision^'  The  assignment  or  specification  of 
errors  is  never,  under  our  practice  act,  made  until  after  the 
rendition  of  the  verdict,  and  any  attempt  to  particularly 
state  the  point  of  objection  in  assignment  could  not  be  made 
within  the  time  specified  in  sections  3212  and  3213,  above 
cited.  Moreover,  the  only  purpose  of  the  assignment  of 
errors  is  to  apprise  the  appellate  court  and  the  opposite  party 
or  his  counsel  of  the  points  intended  to  be  relied  upon. 

The  instructions  given  fairly  state  the  law  upon  the  facts 
as  presented  under  the  issues  made,  and  if  the  points  relied 
on  had  been  properly  presented  in  the  record,  our  conclusion 
would  be  the  same. 

The  judgment  and  order  appealed  from  will  be  afSrmed. 

ON   PETITION   FOB   REHEARING. 

By  the  Court,  Massey,  J.: 

The  petition  for  rehearing  presents  no  question  other  than 
the  one  decided,  to  wit:  The  suflSciency  of  the  evidence  to 
sustain  the  verdict  of  the  jury  and  the  judgment  of  the 
court,  upon  the  issue  made  by  the  pleadings  as  to  the  fraud- 
ulent character  of  the  mortgage,  and  the  bill  of  sale  executed 
in  satisfaction  thereof  to  the  respondent  by  her  husband. 

The  matter  was  fully  considered  by  the  court,  and  the 
petition  will  therefore  be  denied. 


[No.  1640.] 

F.    B.    ADAMS,    Appellant,  v.   ARCHER    BAKER    and 
LUCY  BAKER,  his  Wipe,  Respondents. 

HUBBAHD  AKD    WiFB— JUDGMENT— 8kt-0fF—Co8T8— COMMUNITY    PeOPBBTT. 

In  an  action  against  a  husband  and  wife,  where  the  wife  recovered 
a  jadgraent  for  costs,  bat  judgment  was  rendered  against  the  hus- 
band for  a  sum  in  excess  of  the  wife's  judgment,  it  was  proper  to 
allow  plaintifiTs  motion  to  discharge  the  larger  judgment  pro  tanto 
by  the  smaller,  since  the  parties  are  substantially  the  same,  in  that 
the  act  of  March  10,  1873,  sec.  2,  provides  that  all  the  property 
acquired  after  marriage,  by  either  husband  or  wife,  or  both,  other 
than  that  acquired  by  gift,  bequest,  devise,  or  descent,  shall  be  com- 
munity property,  subject  to  the  husband's  debts. 
Idsbc — Costs— Eabninqs  of  Wife— Community  Property.  A  judgment 
for  costs  recovered  by  a  married  woman  is  not  her  earnings,  so  as 
to  be  exempt  from  the  debts  of  her  husband,  especially  where  there 
is  no  showing  that  the  money  paid  out  as  costs  had  been  earned  by 
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her,  bat,  on  the  contrary,  it  was  shown  that  they  were  paid  oat  of 
money  "  earned,  obtained  or  accamalated"  by  the  hasband  and  wife 
since  their  marriage,  so  as  to  be  community  property  within  the 
act  of  March  10, 187S,  sec.  2. 

Appeal  from  the  District  Court  of  the  State  of  Nevada, 
Ormsby  county;  C.  E,  Mack,  District  Judge: 

Action  by  F.  B.  Adams  against  Archer  Baker  and  Lucy 
Baker,  his  wife.  From  an  order  denying  a  motion  to  dis- 
charge plaintiff's  judgment  pro  tanto  with  the  judgment  for 
costs  obtained  by  the  wife,  plaintiff  appeals.    Reversed. 

The  facts  sufficiently  appear  in  the  opinion. 

Trenmor  Coffin,  for  Appellant: 

I.  Assuming  that  a  judgment  for  her  costs  had  been  ren- 
dered in  favor  of  Mrs.  Baker  and  against  plaintiff  Adams, 
it  should  have  been  offset  against  the  judgment  in  favor  of 
Adams  pro  tanto.  (Skrine  v.  Simmons,  36  Ga.  402;  91  Am. 
Dec.  771-2;  Quick  v.  Durham,  115  Ind.  302;  BaUenger  v. 
TarbeU,  16  Iowa,  491 ;  85  Am.  Dec.  527,  note  and  authorities, 
p.  531;  Hurst  v.  Sheets,  21  Iowa,  331;  Freeman  on  Judgments, 
4th  ed.vol.  2,  sec.  467a,  and  authorities  cited;  Black  on  Judg- 
ments, vol.  2,  sec.  1000,  et  seq,,  and  authorities  cited.) 

II.  The  judgment  for  costs  in  favor  of  and  in  the  name 
of  Lucy  Baker  was  procured  fifteen  years  after  her  marriage 
with  defendant,  Archer  Baker,  and,  in  the  absence  of  the 
clearest  proof,  it  will  be  presumed  to  be  community  property, 
and  is  subject  to  the  payment  and  satisfaction  of  Archer 
Baker's  debts.  ("Community  Property,"  Gen.  Stats,  499, 
500,  512,  513;  "  Husband  has  control  of,"  Gen.  Stats.  504; 
Same  provisions  in  Civil  Code  of  California,  sees.  162, 164, 
172;  Crow  v.  VanSickle,  6  Nev.  146;  Youngworth  v.  JeweU,  15 
Nev.  45;  Tolman  v.  Smith,  85  Cal.  280;  Schuyler  v.  Broughton, 
70  Cal.  282;  Annotated  Civil  Code  of  California,  sec.  164  and 
authorities  cited;  Cal.  Digest,  vol.  2,  par.  182-233,  and 
authorities  cited;  Morgan  v.  Lones,  78  Cal.  58;  Dimmicfc  v. 
Dimmick,  95  Cal.  323;  Smith  v.  Smith,  12  Cal.  216;  Pideyy. 
Huggins,  15  Cal.  127;  Charandeau  v.  Woffenden,  1  Ariz.  272.) 

Alfred  Chartz,  for  Respondents: 

I.    To  authorize  a  set-off  at  law  the  debts  must  be  between 
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the  same  parties^  in  their  own  right,  and  this  excludes  a 
joint  debt  as  a  set-off  against  a  several  one.  {Nagke  v. 
Palmevy  7  Cal.  543;  Howard  v.  Shores,  20  Cal.  277;  Calderwood 
V.  Peyser,  42  Cal.  Ill,  a  very  similar  case;  Davis  v.  Noteware, 
13  Nev.  421;  Am.  &  Eng.  Ency.  of  Law,  vol.  22,  p.  461  and 
authorities  under  note  4.) 

II.  Mrs.  Lucy  Baker  earned  the  amount  of  money  named 
in  her  judgment  as  thoroughly  as  though  she  had  worked 
out  for  wages.  She  put  up  her  homestead — the  homestead 
was  in  jeopardy  —and  it  was  money  expended  to  acquire  the 
homestead  as  well  as  to  save  it.  Under  our  statute  a  home- 
stead is  not  exempt  from  execution  on  a  judgment  recovered 
for  the  purchase  money. 

By  the  Court,  Belknap,  C.  J.: 

In  a  suit  for  the  recovery  of  their  homestead  Mrs.  Baker 
recovered  judgment  for  her  costs  taxed  at  $83  65,  but  judg- 
ment was  rendered  against  her  husband  for  $938  and  costs. 
Motion  was  made  by  plaintiff  to  discharge  the  larger  judg- 
ment pro  tanto  by  the  smaller.  The  motion  was  supported  by 
an  affidavit  showing  that  the  defendants  were  and  had  been 
for  many  years  husband  and  wife;  that  the  judgment  stand- 
ing in  Mrs.  Baker's  name  is  community  property  acquired 
by  their  joint  efforts  since  marriage,  and  ''  that  in  so  far  as 
said  costs  have  been  paid  by  defendants,  or  either  of  them, 
they  were  paid  out  of  the  money  earned,  obtained  or  accu- 
mulated by  defendants  since  their  said  marriage."  No  show- 
ing to  the  contrary  was  made.  The  motion  was  denied. 
Plaintiff  appeals. 

The  act  defining  the  rights  of  husband  and  wife,  approved 
March  10,  1873,  provides: 

"  Section  1.  All  property  of  the  wife,  owned  by  her  before 
marriage,  and  that  acquired  by  her  afterwards  by  gift, 
bequest,  devise  or  descent,  with  the  rents,  issues  and  profits 
thereof,  is  her  separate  property;  and  all  property  of  the 
husband  owned  by  him  before  marriage,  and  that  acquired 
by  him  afterwards  by  gift,  bequest,  devise  or  descent,  with 
the  rents,  issues  and  profits  thereof,  is  his  separate  property. 

"  Sec.  2.     All  other  property  acquired  after  marriage,  by 
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either  husband  or  wife,  or  both,    *    *    *    is  community 
proi)erty. 

''  Sec.  6.  The  husband  has  the  entire  management  and 
control  of  the  community  property,  with  the  like  absolute 
power  of  disposition  thereof,  except  as  herein  provided,  or  of 
his  own  separate  estate." 

It  is  plain  that,  under  these  provisions  of  law  and  upon 
the  facts  established,  the  offset  pro  tanto  should  have  been 
allowed. 

In  support  of  the  order  it  is  said,  first,  that  the  parties  are 
not  the  same,  and  for  this  reason  that  the  law  of  set-off  does 
not  apply;  and,  second,  it  is  claimed  that  Mrs.  Baker  earned 
her  judgment  for  her  costs,  and,  under  section  13  of  the 
above-mentioned  law,  'Hhe  earnings  of  the  wife  are  not  liable 
for  the  debts  of  the  husband." 

The  answer  to  the  first  contention  is  that  the  parties  are 
substantially  the  same,  and  the  judgment  in  favor  of  Mrs. 
Baker,  being  community  property,  is  applicable  to  the  pay- 
ment of  her  husband's  debts. 

As  to  the  second  contention:  Costs,  under  our  statute,  are 
allowed  the  prevailing  party  as  reimbursement  for  expenses 
incurred.  Their  allowance  proceeds  upon  the  assumption 
that  the  money  has  been  paid  for  them,  or  credit  extended. 

In  this  sense,  it  cannot  properly  be  said  that  costs  are 
earnings.  There  was  no  showing  that  the  money  paid  as 
costs  had  been  earned  by  Mrs.  Baker.  On  the  contrary, 
plaintiff's  showing  that  "  in  so  far  as  said  costs  have  been 
paid  by  defendants,  or  either  of  them,  they  were  paid  out  of 
the  money  earned,  obtained  or  accumulated  by  defendants 
since  their  marriage,"  is  conclusive  against  the  contention. 

Order  reversed. 
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D..  H.  SISSON,  L.  S.  BRIDGES,  A.  F.  SISSON  and  J,  L. 
BARRON,  Appellants,  v.  ROBERT  SOMMERg  and 
R.  M.  NORRIS,  Respondents. 

MiNBs — Locations — National,  State  and  Local  Laws  and  Regulations. 
To  enable  a  party  to  maintain  a  right  to  a  mining  claim  after  it  has 
been  acqaired,  he  must  continue  to  comply  sabstantially  with  the 
laws  of  congress  and  of  the  state,  and  the  local  regulations  of  miners 
in  force  in  the  district  where  the  claim  is  located. 

Idem— Idem— FoRFEiTDBE— Relocation.  A  failure  to  comply  with  the 
laws  and  regulations  in  force  in  the  district,  whether  national,  state 
or  local,  works  a  forfeiture  of  the  claim,  whether  such  laws  or  regu- 
lations so  provide  or  not,  and  the  same  becomes  subject  to  location 
by  any  qualified  locator. 

Idem— Idem— Location  Wore— Discovert  Shaft— Conflict  of  Laws.  Sec- 
tion 2  of  Statutes  of  1897,  p.  103,  requiring  the  locator  of  a  mine, 
in  order  to  perfect  his  location,  to  sink  a  discovery  shaft,  or  make  a 
cut  of  a  certain  depth,  within  ninety  days  after  the  posting  of  notice 
of  location,  is  not  in  conflict  with  the  act  of  congress,  which  gives 
the  locator  one  year  in  which  to  do  the  one  hundred  dollars'  worth 
of  labor  prescribed  by  congress  as  a  condition  of  holding  the  claim. 

Idem— Idem— Authority  of  State  to  Regulate  Mining  Locations.  The 
state  cannot,  by  its  legislation,  dispense  with  the  performance  of  the 
conditions  imposed  by  national  law,  in  order  to  hold  a  mining  claim, 
but  it  may  require  a  reasonable  additional  amount  of  work  to  be 
done  annually,  or  to  complete  the  location,  and,  after  location,  a 
reasonable  additional  amount  of  work  within  a  reasonable  time, 
less  than  the  time  prescribed  by  congress  for  the  annual  expenditure. 
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Appeal  from  the  District  Court  of  the  State  of  Nevada, 
Washoe  county;  A.  E.  Cheney,  District  Judge: 

Action  by  D.  H.  Sisson,  L.  S.  Bridges,  A.  F.  Sisson  and  J. 
L.  Barron  against  Robert  Sommers  and  R.  M.  Norris,  for 
damages  for  trespassing  on  a  mining  claim,  and  for  an 
injunction.  From  a  judgment  for  defendants,  and  an  order 
denying  a  new  trial,  plaintiffs  appeal.    AfSrmed. 

The  facts  sufSciently  appear  in  the  opinion. 

Wren  &  Julien  and  Ooodvnn  &  Dodge,  for  Appellants: 

I.  If  his  location  is  held  invalid,  it  must  be  upon  the 
ground  *  that  locators  must  comply  strictly  with  the  very 
letter  of  the  statute.  This,  we  submit,  would  be  contrary  to 
the  spirit  of  the  decisions  of  the  courts  in  almost  every  min- 
ing state  and  territory  of  the  Union,  and  especially  contrary 
to  the  liberal  construction  of  mining  statutes  and  mining 
laws  heretofore  adopted  by  this  court.  It  is  no  easy  matter 
to  determine  just  to  what  extent  the  locator  of  a  mining 
claim  may  be  excused  from  strictly  complying  with  mining 
statutes  or  mining  regulations,  but,  it  seems  to  us,  that  where 
there  has  been  a  substantial  compliance,  in  evident  good 
faith,  as  in  this  case,  a  comparatively  trifling  failure  to  con- 
form strictly  with  the  laws  and  regulations,  should  be  over- 
looked, and  especially  in  a  case  where  subsequent  locators, 
or  jumpers,  knew  of  the  prior  location  of  other  parties.  As 
an  illustration  of  the  liberality  of  courts,  we  call  attention 
to  the  liberality  shown  in  upholding  mining  locations  in  the 
case  of  defective  notices,  where  there  was  evidently  an  honest 
intent  to  locate  and  hold  a  mining  claim,  under  mining 
regulations  and  customs,  and  under  statutes. 

II.  The  testimony,  with  regard  to  the  dimensions  of  the 
cut,  was  conflicting.  The  witnesses  for  the  plaintiffs  testified 
that  the  cut,  prior  to  the  commencement  of  the  action,  was 
nearly  twelve  feet  in  length  measured  horizontally,  and  about 
nine  feet,  or  a  little  over,  in  depth  at  the  deepest  place.  The 
witnesses  for  the  defense  testified  that  it  was  about  eleven 
feet  in  length,  and  about  eight  feet  in  depth  at  the  deepest 
place,  as  we  now  remember  the  testimony.  This  difference 
in  the  testimony,  as  to  the  depth  of  the  cut,  is  accounted 
for  by  the  fact  that  the  cut  was  partially  filled  at  the  time 
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defendants  made  their  measurements,  and  had  been  cleaned 
out  when  the  witnesses  for  the  plaintiffs  made  their  measure- 
ments. In  either  case,  plaintiffs  had,  in  good  faith,  substan- 
tially complied  with  the  state  law. 

III.  By  the  cut,  the  lode  was  exposed  for  a  length  of  ten 
or  twelve  feet,  and  a  depth  of  nearly  ten  feet.  Precisely 
what  the  object  of  the  state  legislature  was  in  providing  for 
the  making  of  a  shaft  or  cut,  it  is  hard  to  determine.  We 
may  fairly  assume  that  the  object  was  to  require  locators  to 
expose  a  lode  sufficiently  to  make  it  reasonably  certain  that 
there  was  a  lode.  Outside  of  this  "  we  may  let  our  fancy 
play."  As  to  the  other  objects,  the  locator  is  required  to 
sink  a  discovery  shaft,  so  as  to  expose  the  vein  or  lode.  Under 
this  provision,  the  lode  may  be  exposed  at  a  depth  of  three 
or  ten  feet,  it  don't  matter  which,  so  far  as  compliance  with 
the  law  is  concerned.  In  lieu  of  this,  the  locator  may  make 
a  crosscut  or  tunnel  which  cuts  the  lode  at  a  depth  of  ten 
feet,  or  an  open  cut  of  at  least  ten  feet  in  length  along  the 
lode. 

IV.  It  is  past  finding  out  why  a  locator  should  be  required 
to  make  a  crosscut  or  tunnel  that  cuts  the  lode  at  the  depth  of 
at  least  ten  feet,  and  should  not  be  required  to  make  a  cut 
along  the  lode  for  ten  fe^t,  without  specifying  the  depth  or 
dimensions  of  the  cut,  or  why  he  should  be  required  to  sink 
a  shaft  ten  feet  in  depth  after  he  has  exposed  the  lode  at  a 
depth  of  perhaps  three  feet,  and  not  be  required  to  cut  the 
lode  at  the  depth  of  ten  feet.  If  any  intention  is  to  be  gath- 
ered from  these  incongruous  provisions,  it  is  that  the  locator 
shall  be  required  to  make  a  sufficient  exposure  of  the  lode 
to  make  it  certain  that  there  is  a  lode.  In  this  case  the  cut 
was  neither  made  along  the  lode,  nor  across  the  lode,  but  it 
did  expose  the  lode  at  a  depth  of  nearly  ten  feet,  and  ran 
diagonally  across  or  along  the  lode  for  a  distance  of  twelve 
or  fifteen  feet,  measured  on  the  outcropping  of  the  lode. 
This  was  more  than  a  substantial  exposure  of  the  lode  for  a 
distance  of  ten  feet,  and  was  therefore  a  substantial  compli- 
ance with  the  state  law,  and  was  certainly  a  good  deal  more 
than  a  substantial  compliance  with  the  congressional  law. 
But  we  contend  that  the  state  law  is  in  violation  of  the  fed- 
eral statute. 
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V.  Since  the  discovery  of  gold  in  California  the  courts 
have  held  that  prior  possession  of  public  lands,  mineral, 
agricultural  and  timber,  was  prima  facie  evidence  of  title,  or 
the  right  to  the  possession.  In  respect  to  the  mining  lands, 
the  courts  not  only  upheld  the  rights  of  the  first  occupant 
under  mining  rules  and  regulations,  but  they  also  upheld 
the  right  of  the  first  occupant  where  there  were  no  miners' 
rules  or  regulations.     {English  v.  Johnson,  17  Cal.  swpra,) 

VI.  In  respect  to  the  agricultural  and  timber  lands,  after 
the  admission  of  California  as  a  state,  the  legislature  passed 
acts  providing  for  a  mode  of  securing  possessory  'rights,  but 
the  courts  still  held  that  possessory  rights  might  be  acquired 
by  taking  actual  possession  of  these  lands,  without  comply- 
ing with  the  possessory  acts  of  the  legislature.  The  deci- 
sions of  California  courts  were  followed  by  the  supreme  court 
of  this  state  upon  its  organization,  and  like  acts  regulating 
possessory  titles  to  the  timber  and  agricultural  lands  were 
passed  by  the  legislature  of  this  state,  and  those  acts  and 
the  decisions  of  our  supreme  court  are  still  the  law  in  this 
state  in  respect  to  such  lands. 

VII.  These  decisions  were  made,  no  doubt,  upon  the 
theory  that  the  state  had  a  right  to  legislate  in  reference  to 
public  lands  of  all  kinds,  as  long  as  the  decisions  and  legis- 
lation did  not  interfere  with  the  primary  disposal  of  public 
lands.  But  while  no  legislation  of  congress  has  attempted 
to  interfere  with  the  possessory  titles  to  agricultural  and 
timber  lands,  that  body  has  in  a  great  measure  limited  the 
right  of  the  state  to  regulate  the  conditions  upon  which  the 
right  to  the  possession  and  occupation  of  the  mineral  lands 
shall  be  acquired  and  maintained. 

VIII.  In  the  congressional  act  it  is  provided  that,  within 
certain  limits,  state  legislation  must  be  confined,  in  terms. 
It  provides  by  implication,  at  least,  that  the  state  legislatures 
may  regulate  the  mode  of  acquiring  and  maintaining  pos- 
session of  mining  claims,  provided  that  the  legislation  is  not 
in  conflict,  or  inconsistent,  with  the  laws  of  the  United  States. 
It  follows  that,  if  laws  enacted  by  the  state  legislature  are 
in  conflict  with  or  inconsistent  with  the  laws  of  congress, 
they  are  unconstitutional  and  void.  The  act  of  congress 
provides  that  not  less  than  $100  worth  of  work  shall  be  done 
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on  a  claim  located  after  the  passage  of  the  law,  annually. 
Clearly  this  gives  the  locator  of  a  mining  claim  one  year,  at 
least,  after  he  has  made  his  location,  to  do  the  necessary 
amount  of  work,  in  order  to  hold  it.  An  act  of  the  legisla- 
ture limiting  the  time  in  which  he  is  required  to  do  this 
work,  we  submit,  is  in  conflict  with  and  inconsistent  with 
the  acts  of  congress.  Under  this  provision  of  the  act  of 
congress  the  legislature  would  be  authorized,  no  doubt,  to 
require  locators  to  do  more  than  one  hundred  dollars^  worth 
of  work  annually,  but  not  to  limit  the  time  within  which  it 
should  be  done. 

IX.  The  act  of  the  legislature  being  inconsistent  with  the 
act  of  congress,  the  plaintiffs  still  have  ample  time  to  do  the 
necessary  work  upon  the  Morning  Star  claim  to  hold  it. 
(The  0.  C.  of  the  W.  &  K.  Co.  v.  Winthrop  Co.,  60  Cal.  631;  4 
Colo.  112;  Golden  Fleece  v.  0.  C.  Co.,  12  Nev.  312-22.) 

X.  If  this  state  statute  is  not  in  conflict  with  the  federal 
statute,  still,  under  the  liberal  rule  invoked  by  Lindley,  the 
state  statute  simply  requiring  something  to  be  done  in  excess 
of  the  federal  statute,  it  should  be  held  directory  merely, 
where  there  appears  to  have  been  an  effort  to  honestly  com- 
ply with  the  state  statute. 

Robert  M.  Clarke,  for  Respondents: 

I.  The  discovery  shaft,  or  cut,  which  is  a  substitute  there- 
for, is  not  of  the  dimensions  required  by  the  laws  of  Nevada, 
and  for  this  reason  the  location  of  the  Morning  Star  is 
invalid.  Section  2  of  the  act  of  March  16, 1897  (Stats.  1897, 
p.  103),  provides:  "Before  the  expiration  of  ninety  days 
from  the  posting  of  such  notice  upon  the  claim,  the  locator 
must  sink  a  discovery  shaft  upon  the  claim  located  to  a 
depth  of  at  least  ten  feet  from  the  lowest  part  of  the  rim  of 
such  shaft  at  the  surface,  and  deeper,  if  necessary,  to  show 
by  such  work  a  lode,  or  deposit  of  mineral  in  place."  "A 
cut  or  crosscut  or  tunnel  which  cuts  the  lode  at  the  depth  of 
ten  feet,  or  an  open  cut  of  at  least  ten  feet  in  length  along 
the  lode,  from  the  point  where  the  lode  may  be  in  any  manner 
discovered,  is  equivalent  to  the  discovery  shaft."  The  most 
casual  reading  of  the  statute  in  question  will  make  it 
apparent  that  it  is  intended  thereby  to  require  the  locator. 
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either  by  shaft  or  cut,  to  expose  the  vein,  either  on  its  down- 
ward or  horizontal  course,  for  a  distance  of  at  least  ten  feet; 
and  for  the  reason  that  such  development  is  necessary  to 
determine  whether  the  discovery  is  or  not  a  true  lode  or  vein. 
A  mere  surface  crack,  or  joint,  jot  slip,  or  seam,  or  boulder^  or 
pocket,  or  vug,  might  extend,  and,  as  we  know,  often  does 
extend,  "  five  feet."  But,  as  we  also  know,  these  things  are 
not  lodes  or  veins  within  the  meaning  of  the  law  any  more 
than  a  potato  hill  is  a  mountain. . 

II.  The  act  of  the  legislature  of  Nevada,  approved  March 
16,  1897  (Stats.  1897,  p.  103),  which  requires  notice  of  loca- 
tion,  record  of  location  and  discovery  shaft,  is  not  in  conflict 
with  the  act  of  congress,  and  is  a  valid  and  operative  law. 
Of  all  the  points  involved  in  this  case  this  is  the  most  impor- 
tant, for  upon  it  depend  most  of  the  questions  already  dis- 
cussed. Moreover,  if  the  statute  in  question  be  not  invalid, 
its  provisions  are  conclusive  against  plaintiffs'  right.  That 
the  power  of  the  state  to  pass  the  statute  in  question  exists, 
is  manifest  for  three  reasons:  First — Because  in  the  par- 
ticulars involved  in  this  discussion,  the  power  is  not  exer- 
cised by  congress.  Second — It  is  not  denied  to  the  states. 
Third — It  is  granted  by  necessary  implication.  (See  section 
2324,  Rev.  Stats.  U.  S.) 

III.  It  will  be  observed  that  the  act  of  congress  neither 
requires  a  notice  of  location  to  be  posted,  nor  the  record  of 
location  to  be  made,  nor  a  discovery  shaft  to  be  sunk  within 
the  limits  of  the  claim.  Upon  these  points  it  is  silent,  and 
it  is  precisely  as  to  these  points  that  the  state  legislature  has 
legislated,  and  it  is  to  the  validity  of  this  legislation  that  the 
inquiry  is  directed.  Manifestly,  congress  had  it  in  view  that 
the  states  and  territories  might,  and  would,  make  laws  upon 
the  subject  being  considered  by  it,  namely,  the  location, 
manner  of  recording,  and  amount  of  work  necessary  to  hold 
a  mining  claim.  It  is  clearly  implied,  from  the  words  of  the 
statute,  that  the  states  and  territories  may  legislate  upon 
subjects  enumerated  in  all  respects  not  in  conflict  with  the 
provisions  of  the  act  of  congress.  Although  what  the  legis- 
latures of  the  various  states  and  territories  have  done  under 
these  provisions  by  way  of  prescribing  additional  things  to 
govern  the  location,  manner  of  recording,  and  work  neces- 
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sary  to  hold  mining  claims,  is  not  conclusive  upon  the  court, 
yet  it  is  worthy  of  consideration,  and  a  proper  element  to  be 
considered  in  determining  the  legislative  power. 

IV.  It  is  unreasonable  to  suppose  that  the  legislatures  of 
so  many  states  and  territories  would  pass  laws  upon  so 
important  a  subject,  without  the  constitutional  power  to  do 
so,  and  still  more  unreasonable  to  suppose  that  such  laws 
should  not  be  questioned  by  the  courts,  but,  on  the  contrary, 
should  be  acquiesced  in  and  enforced  by  all  the  departments 
of  government,  judicial  and  executive,  as  well  as  legislative. 

V.  Statutes  containing  requirements  almost  identical 
with  those  prescribed  by  the  statutes  of  Nevada  have  been 
adopted,  approved  and  enforced  in  nearly  all  the  mining 
states  and  territories.  Our  own  act  is  borrowed — indeed, 
literally  copied — from  the  State  of  Colorado,  where  it  has 
been  long  in  force,  and  has  been  more  than  once  upheld  by 
the  supreme  court  of  that  state.  (Lindley  on  Mines,  sees. 
248,  249,  250;  Barringer  on  Mines,  p.  216,  234,  235.) 

By  the  Court,  Bonnifield,  C.  J.: 

This  action  was  brought  to  recover  damages  of  the  defend- 
ants for  the  alleged  wrongful  entering  upon  the  Morning  Star 
mining  claim,  and  extracting  and  removing  therefrom  large 
quantities  of  valuable  mineral-bearing  rock,  and  to  obtain  a 
perpetual  injunction  restraining  defendants  from  continuing 
the  trespass.  By  the  complaint  the  claim  is  particularly 
described  by  metes  and  bounds,  and  as  being  situated  in 
Olinghouse  cafion.  White  Horse  mining  district,  Washoe 
county,  State  of  Nevada,  and  it  is  alleged,  among  other  things, 
that  the  plaintiffs  were,  are  now,  and  ever  since  the  24th  day 
of  May,  1897,  have  been,  the  owners,  in  the  possession,  and 
entitled  to  the  possession,  of  said  mining  claim. 

The  answer  puts  in  issue  all  the  material  allegations  of  the 
complaint,  and  alleges  all  the  facts  necessary  to  constitute  a 
valid  mining  location  by  the  defendants,  December  22,  1897, 
of  the  mining  ground  described  in  the  complaint,  and  named 
by  defendants  the  "  Forlorn  Hope  vein."  And  it  is  alleged 
that  the  defendants  are  the  owners,  in  the  possession,  and 
entitled  to  the  possession,  of  said  mining  claim.  The  suf- 
ficiency of  the  evidence  on  the  part  of  the  defendants  is  not 
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qaestioned  by  the  plaintiffs,  except  that  it  is  claimed  that  the 
ground  was  not  subject  to  location  by  them. 

The  case  was  tried  by  the  court  sitting  without  a  jury. 
The  trial  resulted  in  a  judgment  for  the  defendants.  The 
plaintiffs  appeal  from  the  judgment,  and  from  the  order  of 
the  court  denying  their  motion  for  new  trial. 

The  plaintiffs'  claim  to  said  mining  ground  is  based  upon 
a  location  thereof  claimed  to  have  been  made  the  22d  day  of 
May,  1897,  by  one  of  the  plaintiffs,  and  they  introduced  evi- 
dence to  prove  the  performance  of  every  act  necessary  to 
constitute  a  valid  location,  and  every  condition  requisite  to 
continue  the  right  acquired  thereby,  under  the  laws  of  con- 
gress and  of  this  state.  The  sufficiency  of  such  evidence  in 
every  material  particular  was  contested  at  the  trial,  and  is 
assailed  by  counsel  of  defendants  on  appeal,  by  elaborate 
argument,  while  counsel  for  plaintiffs  maintain  the  aiif- 
ficiency  of  the  evidence  to  prove  every  material  fact  by  like 
argument. 

As  we  understand  it,  the  court  found  for  the  plaintiffs  on 
all  the  facts  except  as  to  the  doing  of  the  discovery  work 
prescribed  by  Stats.  1897,  p.  103,  which  provides:  "Sec.  2. 
Before  the  expiration  of  ninety  days  from  the  posting  of 
such  notice  upon  the  claim  the  locator  must  sink  a  discovery 
shaft  upon  the  claim  located  to  the  depth  of  at  least  ten  feet 
from  the  lowest  part  of  the  rim  of  such  shaft  at  the  surface, 
or  deeper  if  necessary,  to  show  by  such  work  a  lode  deposit 
of  mineral  in  place.  A  cut,  or  crosscut,  or  tunnel  which 
cuts  the  lode  at  a  depth  of  ten  feet,  or  an  open  cut  of  at 
least  ten  feet  in  length  along  the  lode  from  the  point  where 
the  lode  may  be  in  any  manner  discovered,  is  equivalent  to 
a  discovery  shaft." 

The  court  found,  in  effect,  that  the  discovery  work  done  by 
plaintiffs  within  the  ninety  days  was  not  sufficient  under 
said  statute,  and  that  no  further  work  was  done  by  the  plain- 
tiffs prior  to  the  entry  of  the  defendants  upon  said  mining 
claim  on  the  22d  day  of  December,  1897. 

As  conclusion  of  law  the  court  found  that  the  plaintiffs' 
location  of  the  Morning  Star  mining  claim  was  not  com- 
pleted prior  to  the  entry  of  the  defendants,  on  account  of 
the  lack  of  the  amount  of  discovery  work  required  by  said 
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statute,  and  gave  judgment  for  defendants  accordingly. 
Counsel  argue  and  urge  that  the  work  performed  by  the 
plaintiffs  was  a  substantial  compliance  with  said  statute. 
By  stipulation  of  the  parties  the  judge  of  the  trial  court 
visited  the  mining  claim  to  determine  from  actual  inspection 
and  observation  the  sufficiency  of  the  discovery  work  done 
by  the  plaintiffs,  and  to  determine  all  other  disputed  mat- 
ters^ of  fact  so  far  as  the  same  might  be  determined  by  such 
examination. 

We  do  not  consider  that  we  are  warranted  by  the  evidence 
to  disturb  the  finding  of  such  facts  by  the  court. 

The  validity  of  the  provisions  of  said  statute  with  refer- 
ence to  discovery  work  is  directly  involved  in  this  case,  and 
presented  for  determination  on  this  appeal.  The  determina- 
tion of  this  question  will  dispose  of  the  case,  and  we  do  not 
deem  it  material  to  consider  or  pass  upon  the  many  other 
questions  discussed  by  counsel. 

In  Colorado  and  several  other  states  the  work  as  specified 
in  the  Nevada  statute  is  required  to  be  performed  as  a  pre- 
requisite to  the  completion  of  a  location.  The  same  character 
of  work  is  required  in  other  states,  but  it  is  not  made,  in 
terms  at  least,  necessary  to  complete  a  location,  but  rather, 
as  we  think,  a  condition  to  the  continuance  of  the  right 
acquired  by  location. 

We  regard  it  as  entirely  immaterial  whether,  under  state 
legislation  in  reference  to  discovery  work,  the  performance 
thereof  be  regarded  as  a  necessary  act  of  location,  or  as  a 
condition  to  the  continuance  of  the  right  after  location.  If 
such  legislation  is  valid  in  the  one  case,  it  is  in  the  other. 

In  Erhart  v.  BoarOy  118  U.  S.  527,  the  Supreme  Court  of 
the  United  States  recognized  the  validity  of  the  Colorado  act 
regarding  such  discovery  work.  We  regard  that  case  as  suf- 
ficient authority  on  the  subject.  Many  cases  maintaining 
the  validity  of  such  state  legislation  are  cited  by  Barringer 
and  Adams  in  their  work  on  the  Law  of  Mines  and 
Mining. 

To  enable  a  party  to  maintain  a  right  to  a  mining  claim 
after  the  right  is  acquired,  it  is  necessary  that  the  party  con- 
tinue substantially  to  comply,  not  only  with  the  laws  of 
congress,  but  with  the  valid  laws  of  the  state  and  valid  rules 
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established  by  the  miners,  in  force  in  the  district  where  the 
claim  is  situated  upon  which  such  right  depends. 

Failure  to  comply  with  such  laws  and  rules  works  a  for- 
feiture, whether  the  laws  and  rules  provide  for  forfeiture  for 
non-compliance  or  not,  and  the  mining  claim  becomes  subject 
to  location  by  any  qualified  locator.  {Mallett  v.  Uncle  Sam 
M.  Co,y  1  Nev.  188;  Oreamuno  v.  Uncle  Sam  M.  Co.,  1  Nev. 
215;  Barring.  &  A.  Mines,  300.) 

Counsel  for  appellants  admit  that  the  state  legislature  may 
regulate  the  mode  of  acquiring  and  maintaining  possession 
of  mining  claims,  provided  that  the  legislation  is  not  in  con- 
flict with  the  laws  of  the  United  States,  but  contend  that,  as 
the  act  of  congress  gives  the  locator  of  a  mine  one  year  at 
least  after  he  has  made  his  location  to  do  the  required  amount 
of  work  in  order  to  hold  it,  an  act  of  the  legislature  limiting 
the  time  is  in  conflict  with  the  act  of  congress.  They  say, 
^'  although,  under  this  provision  of  the  act  of  congress,  the 
legislature  would  be  authorized,  no  doubt,  to  require  locators 
to  do  more  than  one  hundred  dollars'  worth  of  work  annually, 
but  not  to  limit  the  time  within  which  it  should  be  done." 

The  contention  that,  although  the  legislature  may  properly 
require  a  greater  amount  of  work  than  congress  has  pre- 
scribed, it  cannot  limit  the  time  in  which  to  do  it,  does  not 
strike  us  with  any  great  force  of  reason.  Congress  has  made 
the  one  hundred  dollars'  worth  of  labor  the  minimum  amount 
to  be  done,  and  the  time  named  is  the  maximum  time  for  the 
performance  of  the  work  without  the  risk  of  forfeiture.  We 
think  the  legislature  may  require  a  reasonable  additional 
amount  of  work  to  be  done  annually,  and  a  readbnable 
amount  of  work  to  complete  the  location  (113  U.  S.  527), 
or,  after  location,  a  reasonable  additional  amount  of  work 
within  a  reasonable  time,  less  than  the  time  named  by  con- 
gress for  the  annual  expenditure,  as  a  condition  to  the  con- 
tinuance of  the  right  acquired  by  location  of  the  mine. 

"  The  state  may  not,  by  its  legislation,  dispense  with  the 
performance  of  the  conditions  imposed  by  national  law,  nor 
relieve  the  locator  from  obligations  of  performing  in  good 
faith  those  acts  which  are  declared  by  it  to  be  essential  to  the 
maintenance  and  perpetuation  of  the  estate  acquired  by 
location.    Within   these    limits  the    state  may    legislate." 
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(Lindl.  Mines.  249.)  "No  state  has  the  right  to  decrease 
the  amount  of  labor  which  congressional  law  requires  to  be 
done  annually  on  a  mining  claim.  The  law  clearly  implies 
that  the  states  and  territories,  or  the  district  organizations  in 
the  absence  of  state  or  territorial  legislation,  may  increase 
the  amount  of  such  labor."     (Id.  250.) 

The  congressional  law,  we  think,  as  clearly  implies  that 
the  states  and  territories  may  require  a  reasonable  amount  of 
work  to  be  done  within  a  reasonable  time  after  location 
independently  of  the  annual  assessment  work  prescribed  by 
congress. 

We  are  aware  that  the  policy  of  the  Nevada  statute  is 
questioned  by  many  miners  and  prospectors,  but  the  courts 
are  not  to  question  such  policy.  The  question  of  policy  is 
solely  for  the  legislative  department  to  determine. 

The  judgment  and  order  appealed  from  are  affirmed. 


[No.  1520.] 

C.  P.  STROZZI,  Respondent,  v.  IRA  D.  WINES  and 
EUGENE  WINES,  Appellants. 

JusTics  or  Pbacx— Jurisdiction— Forcible  Entry  and  Detainer.  A. 
jastice  of  the  peace  hau  no  jarisdiction  of  an  action  for  forcible 
entry  and  unlawful  detainer. 

Criminal  Law — Trespasb.  Under  the  statutes  of  this  state  trespass  is  not 
a  crime. 

False  Imprisonment — Defensbs-^Void  Process.  A  complainant,  at  whose 
instance  an  arrest  was  made,  cannot  justify  under  a  void  process. 

Idem— Idem — Probable  Cause.  In  an  action  for  damages  for  false  impris- 
onment, the  question  of  probable  cause  does  not  depend  upon  the 
fact  of  actual  guilt  of  the  person  imprisoned,  but  whether  the  pros- 
ecutors, as  reasonable  men,  had  cause  to  believe  him  guilty. 

Idem — Damages.  In  an  action  for  damages  for  false  imprisonment,  where 
the  testimony  tended  to  show  bad  faith  upon  the  part  of  the  defend- 
ants in  retaking  possession  of  the  property  in  dispute  during  the 
absence  of  the  plaintiff  while  under  arrest,  a  judgment  for  two 
hundred  dollars  is  not  excessive. 

Appeal  from  the  District  Court  of  the  State  of  Nevada, 
Elko  county;  0.  F,  Talboty  District  Judge: 

Action  by  C.  P.  Strozzi  against  Ira  D.  Wines  and  Eugene 
Wines,  for  damages  for  false  imprisonment.  Judgment  for 
plaintiff,  and  defendants  appeal.     Affirmed. 

The  facts  sufficiently  appear  in  the  opinion. 
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E.  S.  Farringtouy  for  Appellants: 

I.  If  this  is  an  action  for  malicious  prosecution,  both 
malice  and  want  of  probable  cause  must  be  proven  by  a  pre- 
ponderance of  the  evidence.  If  either  malice  or  want  of 
probable  cause  be  not  shown,  a  verdict  for  the  plaintiff  caD- 
not  be  sustained.  Malice  may  be  inferred  from  want  of 
probable  cause,  but  probable  cause  must  be  shown  by  direct 
and  positive  testimony.     {Fenstermaker  v.  Page,  20  Nev.  290.) 

II.  If  this  be  an  action  of  trespass  for  a  false  imprison- 
ment, or  for  a  malicious  arrest,  according  to  some  authorities, 
the  plaintiff  cannot  prevail  unless  it  appears  by  a  prepon- 
derance of  the  evidence  that  there  was  no  probable  cause  for 
the  action  against  Strozzi,  and  for  his  arrest.  (NeaU  v.  Hart, 
115  Mass.  347;  2  Am.  St.  Rep.  260;  1  Estee  Pleading,  sec. 
1656;  Casebeer  v.  Rice,  24  N.  W.  693.) 

III.  It  was  error  to  instruct  the  jury  that  the  question 
of  trespass  and  title  were  immaterial  and  not  in  issue  in  the 
case.  By  this  instruction  defendants  were  deprived  of  the 
benefit  of  their  testimony  showing  probable  cause.  The 
court,  after  stating  to  the  jury  that  all  the  instructions 
offered  by  counsel  were  incorrect,  except  one,  and  that  a 
great  amount  of  testimony  had  been  offered,  tending  to  show 
that  Strozzi  was  a  trespasser  when  he  entered  the  Len  Wines 
place;  and,  also,  that  much  testimony  had  been  given  as  to 
the  title  to  that  property,  instructed  them  as  follows:  "The 
question  as  to  whether  Strozzi  was  a  trespasser,  or  who  owned 
the  property,  is  immaterial  and  not  in  issue  in  this  case." 
The  court  again  says  in  its  instructions:  [This  action]  "is 
not  brought  to  determine  who  owns  the  real  property,  or  to 
determine  whether  plaintiff  is  guilty  of  a  trespass."  These 
instructions  were  both  given  without  any  qualification  what- 
ever. And,  while  the  jury  are  told  that  "  the  only  question 
is:  Did  the  defendants  have  Strozzi  arrested  maliciously 
and  without  probable  cause?"  that  they  may  "grant  exem- 
plary or  punitive  damages  "  if  they  find  that  Ira  D.  Wines 
swore  to  the  complaint  in  the  justice  court "  maliciously, 
without  probable  cause,  and  with  spite  or  ill  will,"  and  that 
the  fact  that  the  justice  "  issued  the  warrant  of  arrest  is  no 
defense  if  the  defendants  acted  maliciously  and  without 
probable    cause,"   they    are    nowhere    in    the    instructions 
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informed  that  they  may  consider  the  testimony  as  to  the 
trespass  of  Strozzi — that  is,  the  evidence  tending  to  show  a 
fraudulent  and  forcible  entry  and  unlawful  detainer  by 
Strozzi — in  determining  whether  therg  was  malice  or  proba- 
ble cause,  or  in  determining  the  amount  of  damages  to  be 
awarded,  or  in  deciding  whether  Strozzi  is  entitled  to  exem- 
plary damages. 

IV.  The  effect  of  the  instruction  was  to  take  the  evidence 
as  to  the  trespass  and  title  away  from  the  jury,  and  to  exclude 
from  them  evidence  within  the  knowledge  of  the  defendants 
which  tended  to  show  that  Strozzi  was  guilty  of  a  fraudulent 
and  forcible  entry  and  unlawful  detainer.  If  the  evidence 
was  admissible,  it  certainly  should  have  been  considered. 
{Ricord  v.  C.  P.  R.  R.  Co,,  15  Nev.  183;  Hitchcock  v.  North,  39 
Am.  Dec.  540;  O^Brien  v.  Froiier,  54  Am.  Rep.  171;  Swindell 
V.  Houck,  28  N.  E.  736;  Caseheer  v.  Rice,  24  N.  W.  698;  Mur- 
phy V.  Martin,  16  N.  W.  606;  Sandefs  v.  Palmer,  55  Fed.  222; 
Johnson  v.  Miller,  19  N.  W.  310.) 

V.  In  the  case  of  Fenatermaker  v.  Page,  20  Nev.  290,  which 
the  court  evidently  had  in  mind  when  giving  its  instructions, 
evidence  as  to  the  ownership  of  the  heifers,  which  plaintiff 
was  accused  of  killing,  was  rejected  in  the  lower  court.  This 
action  of  the  lower  court  was  sustained  by  the  supreme  court, 
on  the  ground  that  no  offer  was  made  in  connection  with  the 
question  to  produce  evidence  showing  that  the  defendant 
knew,  or  should  have  known,  that  the  cattle  wounded  did 
not  belong  to  another  person.  In  the  present  case  the  evi- 
dence was  all  in,  and  it  had  already  been  shown  that  the 
defendants  knew  of  the  trespass  and  all  the  facts  connected 
therewith.  Had  such  an  offer  been  made,  the  evidence  as  to 
the  ownership  of  the  heifers  would  have  been  clearly  admis- 
sible, and,  being  admitted,  it  would  have  been  error  to  have 
instructed  the  jury  that  it  was  immaterial.  This  question  is 
discussed  by  the  court  in  the  case  of  Ricord  v.  C.  P.  R.  R.  Co., 
15  Nev.  183.  All  of  the  circumstances  tending  to  show 
defendants'  motives  ought  to  be  inquired  into.  (Hitchcock  v. 
North,  39  Am.  Dec.  540;  O'Brien  v.  Frasier,  54  Am.  Rep.  171; 
Swindell  v.  Houck,  28  N.  E.  736;  Burt  v.  Place,  4  Wend.  591; 
Besson  v.  Southard,  10  N.  Y.  236;  2  Greenleaf's  Ev.  sec.  457; 
Johnson  V.  MUler,  19  N.  W.  310.) 
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VI.  If  Wines  merely  stated  all  the  facts  fully  and  hon- 
estly to  the  justice  of  the  peace — and  on  this  point  there 
appears  to  be  no  conflicting  testimony — and  the  justice  put 
a  wrong  construction  on  such  facts,  or  mistook  the  law,  Wines 
is  not  liable.  The  court  erred,  therefore,  in  refusing  to  give 
defendants'  second  instruction.  (Ball  v.  Rawles,  28  Pac.  940, 
sec.  3;  Marks  v.  Sullivan j  33  Pac,  226;  Barker  v.  Stetson,  7 
Gray  (Mass.)  53;  Booth  v.  KurruSj  26  Atl.  1013;  Nowak  v. 
WaUer,  10  N.  Y.  S.  199;  Teal  v.  Fissel,  28  Fed.  351;  Langford 
V.  Boston  &  A,  R.  Co.,  144  Mass.  431;  Oakley  v.  Tate,  24  S.  E. 
806;  Bishop,  Non-Contract  Law,  sec.  211;  Neall  v.  Hart,  115 
Mass.  347.) 

John  T  Baker  and  Brown  &  Henderson,  for  Respondent: 

I.  False  imprisonment  is  the  unlawful  restraint  of  another 
contrary  to  hi^  will,  either  with  or  without  process  of  law. 
Its  essential  elements  are:  First,  detention  of  the  person, 
and,  second,  the  unlawfulness  of  the  detention.  (7  Am. 
Ency.  of  Law,  661,  662,  664;  Comer  v.  Knowles,  17  Kan.  436; 
Johnson  V.  Bouton,  53  N,  W.  Rep.  997;  Wachsmuth  v.  Mer- 
chants Bank,  96  Mich.  426.) 

II.  The  questions  of  malice  and  want  of  probable  cause 
are  immaterial,  except  so  far  as  they  affect  the  measure 
of  damages.  {Johnson  v.  Bouton,  53  N.  W.  997;  Comer  v. 
Knowles,  17  Kan.  436;  Brown  v.  Chadsey,  39  Barb.  (N.  Y.) 
253;  Wachsmuth  v.  Merchants  Bank,  96  Mich.  426;  Bauer  v. 
Clay,  8  Kan.  580;  7  Am.  Ency.  Law,  688,  note  8.) 

III.  It  is  true,  as  stated  in  Teal  v.  Fissel,  28  Fed.  Rep. 
357,  and  other  cases  cited  by  appellants'  counsel,  that  if  a 
person  "have  probable  cause  to  believe  a  crime  has  been 
committed,  and  does  no  more  than  make  information  of  the 
facts,  he  is  not  responsible  for  the  arrest  which  follows.  If 
the  justice,  through  error  of  judgment,  issues  a  warrant 
when  none  should  issue,  or  an  erroneous,  warrant,  in  sub- 
stance or  form,  the  error  is  his  alone."  But  the  principle 
invoked  by  appellants'  counsel  is  not  applicable  to  the  facte 
of  this  case.  The  defendants  had  no  probable  cause  to 
believe  that  a  "  crime  "  had  been  committed.  They  did  not 
intend  to  set  in  motion  the  criminal  procedure  of  the  justice 
court.    The  supposed  injury  of  which  they  complained  was 
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of  a  civil  nature;  the  remedy  they  sought  was  the  redress  of  a 
supposed  private  wrong  in  order  that  they  might  be  restored 
to  a  supposed  private  right.  The  arrest  they  asked  for,  and 
procured,  was  a  civil  arrest  in  a  civil  action.  The  policy 
which  encourages  the  exposure  and  arrest  of  criminals  can- 
not be  appealed  to  for  the  protection  of  the  defendants  in 
this  action.  He  who  procures  the  arrest  of  another  under  a 
void  writ  in  a  civil  action  is  guilty  of  false  imprisonment. 
(7  Am.  Ency.  of  Law,  pp.  679-682,  and  cases  cited  in  first 
paragraph  on  page  682;  Paulv^  v.  OrobbeUy  62  N.  W.  Rep. 
163;  Teal  v.  Fissely  28  Fed.  Rep.  351,  and  cases  cited  at  page 
362;  Wachsmuth  v.  Merchants  Bank,  96  Mich.  426;  Bryan  v. 
Cangdon,  86  Fed.  Rep.  221.) 

IV.  The  plaintiff  proved  actual  damages  amounting  to 
at  least  $60,  in  expenses,  loss  of  time,  etc.  If  there  had 
been  no  proof  of  malice  on  the  part  of  defendants,  and  of 
want  of  probable  cause,  plaintiff  would  have  been  entitled 
to  a  verdict  for  at  least  this  amount.  ( Wachsmuth  v.  Mer- 
cha/nt8  Banhy  96  Mich.  426;  Johnson  v.  Bouton,  53  N.  W.  Rep. 
997.)  We  think,  however,  that  there  was  suflScient  evidence 
to  justify  the  jury  in  awarding  exemplary  damages,  and 
that,  under  the  circumstances  of  the  case,  a  verdict  of  $200 
was  far  from  excessive. 

V.  Probable  cause  is  such  a  state  of  facts  and  circum- 
stances as  would  lead  a  man  of  ordinary  caution  and  pru- 
dence, acting  conscientiously,  impartially,  reasonably  and 
without  prejudice  to  believe  that  the  person  accused  is  guilty. 
(Jordan  v.  Alabama  O.  S.  R.  Oo.j  81  Ala.  220;  Hilliard  on 
Torts,  ch.  12,  sec.  18.) 

VI.  The  evidence  not  only  fails  to  show  that  the  defend- 
ants had  reasonable  grounds  to  believe  Strozzi's  entry  and 
detainer  to  be  fraudulent,  but,  on  the  contrary,  it  shows 
afSrmatively  that  there  were  facts  and  circumstances  within 
the  knowledge  of  the  defendants  which  would  have  induced 
an  unprejudiced,  impartial,  reasonable  man  to  think  that 
Strozzi  had  made  the  entry  and  detained  the  premises  in 
good  faith,  and  believing  that  he  had  a  legal  right  to  enter 
upon  and  hold  the  premiseg.  The  defendants  knew  of  the 
existence  of  the  mortgage  made  by  Len  Wines  and  owned  by 
the  Elko-Tuscarora  Mercantile  Co.    They  knew  that  Strozzi 
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claimed  to  have  bought  the  mortgage.  They  knew  that 
Strozzi  had  entered  the  premises  while  they  were  vacant. 
They  undoubtedly  knew,  since  they  must  have  known  the 
condition  of  the  house,  that  the  entry  was  made  without  the 
breaking  of  doors  or  windows,  and  without  violence,  as  testi- 
fied to  by  Bartholomew. 

By  the  Court,  Belknap,  J.: 

Plaintiff  purchased  a  mortgage  made  by  Len  Wines  and 
wife  to  the  Elko-Tuscarora  Mercantile  Company  upon  prem- 
ises known  as  the  Len  Wines  place,  in  Ruby  valley  in  Elko 
county.  He  was  advised  by  the  vice-president  of  the  com- 
pany to  take  possession  of  the  property.  Acting  upon  the 
advice,  he  and  two  others  took  peaceable  possession.  He 
remained  so  in  the  possession  for  two  weeks,  when  he  and 
his  companions  were  arrested  by  the  constable  of  Ruby  Val- 
ley township  upon  a  warrant  charging  them  with  the  offense 
of  trespass.  The  warrant  was  issued  by  the  justice  of  the 
peace  of  South  Ruby  township  in  a  cause  entitled:  "The 
State  of  Nevada,  Plaintiff,  v.  C.  P.  Strozzi,  et  at.,  DefendaTUs,*^ 
wherein  defendants  were  charged  with  forcible  entry  and 
unlawful  detainer  of  the  above-mentioned  mortgaged  prop- 
erty. They  were  brought  to  the  justice's  court,  a  distance  of 
eight  miles,  when  the  case  was  continued,  and  finally  dis- 
missed without  trial,  at  the  instance  of  one  of  the  defend- 
ants. Upon  the  return  of  plaintiff,  after  arrest,  he  was  met 
by  the  other  defendant  at  the  gate  of  the  premises,  and  for- 
bidden to  enter. 

Upon  substantially  these  facts  a  jury  in  an  action  for  false 
imprisonment  returned  a  verdict  for  $200  damages. 

It  must  be  conceded  that  in  the  action  brought  before  the 
justice  that  magistrate  had  no  jurisdiction  of  the  action 
of  forcible  entry  and  unlawful  detainer,  which  appellants 
seemed  to  have  attempted  to  institute.  The  constitution  con- 
fers jurisdiction  upon  the  district  courts  of  actions  of  this 
nature.  Moreover,  the  warrant  described  an  offense  unknown 
to  the  criminal  statutes  of  the  state. 

It  is  unnecessary  to  cite  authority  to  the  effect  that  the 
proceedings  before  the  justice  were  absolutely  void,  and  that 
the  warrant  could  not  afford  any  justification  for  the  arrest. 
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Appellants  assign  as  error  the  refusal  of  the  court  to  give 
two  certain  instructions  asked  of  and  refused  by  the  court, 
and  also  to  the  charge  of  the  court. 

The  first  of  these  proceeds  upon  the  assumption  that  the 
justice's  court  had  jurisdiction  of  the  cause.  This  was  con- 
trary to  the  fact,  and  the  instruction  was  therefore  inappli- 
cable. Without  considering  other  objections  to  the  second 
instruction,  it  is  not  the  law  that  a  complainant  at  whose 
instance  an  arrest  has  been  made  can  justify  under  a  void 
process.     (7  Am.  &  Eng.  Ency.  p.  679,  and  cases  cited.) 

In  the  charge  given  by  the  court  the  jury  were  told,  among 
other  things,  that  the  question  whether  plaintiff  was  a  tres- 
passer, or  who  owned  the  property,  was  immaterial;  that  the 
only  question  was :  Did  the  defendants  have  plaintiff  arrested 
maliciously  and  without  probable  cause?  Appellants  claim 
that  the  effect  of  this  was  to  deprive  them  of  the  defense  of 
probable  cause.  The  question  of  probable  cause  did  not 
depend  upon  the  fact  of  Strozzi's  actual  guilt,  but  whether 
appellants,  as  reasonable  men,  had  cause  to  believe  him 
guilty.  The  rule  announced  by  the  court  was  more  liberal 
to  appellants  than  that  contended  for  by  themselves. 

It  is  claimed  that  the  judgment  for  $200  damages  is 
excessive.  There  was  testimony  tending  to  show  bad  faith 
upon  the  part  of  defendants  in  retaking  possession  of  the 
property  during  the  absence  of  plaintiff  under  arrest,  and 
this,  of  itself,  fully  supports  the  verdict  and  judgment. 

The  judgment  and  order  denying  a  motion  for  new  trial 
are  affirmed. 

BoNNiFiELD,  C.  J.:     I  concur. 

Massey,  J.,  did  not  participate  in  the  decision. 

PETITION  FOR  REHEARING  UPON  SUBSTANTIALLY  THE  SAME 
GROUNDS  URGED  ON  APPEAL  FOR  REVERSAL  OF  THE  JUDG- 
MENT. 

By  the  Court: 

The  defendant,  Ira  D.  Wines,  filed  with  a  justice  of  the 
peace  a  written  complaint  alleging  that  G.  P.  Strozzi,  the 
respondent  herein,  on  the  8th  day  of  August,  1896,  entered 
into  and  took  forcible   and  unlawful  possession  of   certain 
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lands  and  premises  in  said  complaint  desoribed,  and  that  he 
still  holds  forcible  and  unlawful  possession  of  said  property, 
to  the  injury  and  damage  of  the  complainant,  and  prayed 
for  the  issuance  of  a  warrant  for  the  arrest  of  said  Strozzi, 
and  for  damages.  A  warrant  was  issued  accordingly,  and 
the  respondent  was  arrested  thereunder  by  the  constable,  and 
taken  a  distance  of  eight  miles  before  said  justice.  The  case 
was  continued  till  the  2d  day  of  September,  and  the  respond- 
ent admitted  to  bail  on  his  own  recognizance.  On  said  last- 
named  date  the  respondent  appeared  in  court  for  trial; 
thereupon  the  case  was  dismissed  by  the  justice,  upon  the 
written  request  of  Ira  D.  Wines,  and  the  respondent  was  dis- 
charged. 

The  right  to  bring  said  action,  and  to  have  the  respondent 
arrested  therein,  was  based  on  the  statute  concerning  forcible 
entries  and  unlawful  detainers.  Appellants'  justification  for 
said  arrest  is  based  on  said  statute,  claiming  that  they 
attempted  to  follow  the  provisions  of  said  statute,  and  acted 
without  mialice  and  upon  probable  cause. 

Said  statute  provides  that  no  entry  shall  be  made  into  any 
lands,  tenements  or  other  possessions  but  in  case  where  entry 
is  given  by  law,  and,  in  such  case,  only  in  a  peaceable  man- 
ner, not  with  strong  hand,  nor  with  multitude  of  people,  and 
that,  when  any  such  forcible  entry  shall  be  made,  or  where 
the  entry  shall  be  made  in  a  peaceable  manner  and  the  pos- 
session shall  be  held  by  force  against  the  person  entitled  to 
the  possession,  the  person  so  forcibly  put  out,  or  so  forcibly 
holden  out  of  possession,  shall  be  restored  to  such  possession 
by  action  to  be  commenced  and  prosecuted  as  in  the  said  act 
provided;  it  further  provides  that  the  complaint  in  such 
action  shall  set  forth  the  facts  on  which  the  plaintiff  seeks  to 
recover,  and  shall  describe  the  premises  sought  to  be  recovered, 
with  reasonable  certainty,  and  may  charge  that  the  defend- 
ant has  acted  fraudulently  in  making  such  forcible  entry,  or 
holding  such  forcible  possession,  and  may  claim  such  dam- 
ages as  the  plaintiff  may  deem  proper,  and  that  said  com- 
plaint shall  be  verified,  as  in  all  other  civil  actions;  and, 
further,  that  ^'upon  presenting  the  complaint  in  said  action, 
verified  as  aforesaid,  and  charging  fraud  in  making  such 
forcible  entry,  or  in  holding  such  possession  by  force,  to  the 
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judge  of  the  court  in  which  such  action  is  brought,  an  order 
for  the  arrest  of  the  defendant  or  defendants  shall  be  made 
by  such  judge,  and  all  the  provisions  of  law  from  section 
seventy-six  to  section  ninety-eight,  both  inclusive,"  of  the 
civil  practice  act  concerning  arrest  and  bail, "  shall  be  and 
are  hereby  made,  the  rule  of  procedure  to  said  arrest  and  bail 
in  said  action  of  forcible  entry  or  forcible  detainer." 

The  complaint  in  the  action  in  the  justice's  court  did  not 
charge  fraud  on  the  part  of  Strozzi,  either  in  making  such 
forcible  entry,  or  in  holding  such  possession  by  force,  and  was 
therefore  radically  defective,  aad  did  not  authorize  the  issu- 
ing of  a  warrant  of  arrest,  and  was  wholly  insufficient  to 
warrant  the  arrest  of  the  respondent,  under  said  statute; 
besides,  a  justice  of  the  peace  has  no  jurisdiction  under  said 
statute  of  an  action  for  forcible  entry  or  unlawful  detainer. 

It  appears  that  the  respondent  had  purchased  a  mortgage 
given  by  the  owners  of  said  land  and  premises  to  a  third 
party  to  secure  a  debt;  that  the  mortgagors  had  removed 
therefrom  over  three  months  before  the  respondent's  entry 
into  said  premises,  and  without  leaving  an  occupant  thereof; 
that,  at  the  time  of  the  respondent's  entry,  he  found  no  one 
in  possession;  that  the  defendant,  Eugene  Wines,  had  leased 
said  premises  from  the  mortgagors,  his  father,  Ira  D.  Wines, 
acting  as  their  agent  therein;  that  on  the  day  of  respond- 
ent's entry,  and  prior  to  said  entry,  defendant  Eugene  Wines 
entered  the  premises  and  did  some  work  in  cleaning  up  the 
dwelling  house  preparatory  to  moving  in  subsequently;  that 
defendants  demanded  the  possession  of  the  premises  from 
the  respondent,  but  he  refused  to  surrender  the  possession; 
that  in  the  enforced  absence  of  the  respondent,  under  said 
warrant  of  arrest,  Eugene'  Wines  entered  and  took  possession 
of  said  premises,  and  kept  the  same. 

Defendant,  Ira  D.  Wines,  testified  in  the  action  at  bar  in 
the  trial  court  to  the  effect  that,  in  bringing  said  action 
against  the  respondent,  he  merely  wished  to  get  him  off  of 
the  premises  in  a  legal  way;  that  he  did  not  have  him 
arrested  in  order  to  get  him  off  the  premises  for  the  time 
being,  so  that  his  son  could  take  possession  during  respond- 
ent's absence,  but  because  respondent  had  taken  forcible  and 
unlawful  possession  of  the  property,  and  was  forcibly  and 
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unlawfully  holding  it  while  it  was  in  his  (the  defendant's) 
charge. 

From  the  foregoing  we  think  it  clearly  appears  that  the 
object  the  defendants  had  in  view  in  bringing  said  action 
against  the  respondent  was  the  protection  or  enforcement  of 
a  private  statutory  right,  which  they  claimed  was  given  them 
by  said  statute  relative  to  forcible  entries  and  unlawful 
detainers;  that  they  proceeded  on  their  own  account  and  for 
their  own  benefit,  and  were  not  prosecutors  for  an  offense 
against  the  public.  The  acts  charged  against  the  respondent 
do  not  constitute  a  public  offense  under  said  statute.  In  a 
proper  action  for  forcible  entry  or  unlawful  detainer  the 
plaintiff  may  have  the  defendant  arrested  and  held  to  bail 
upon  certain  conditions  as  in  said  act  specified,  the  same  a8 
in  an  action  under  the  civil  practice  relating  to  "  arrest  and 
bail." 

Where  the  statute  confers  upon  a  court  or  magistrate  the 
power  to  issue  a  warrant  of  arrest  in  a  civil  case  upon  certain 
showing,  to  be  made  by  affidavit  or  verified  complaint,  the 
statute  being  in  derogation  of  personal  liberty,  such  showing 
is  a  condition  precedent  to  the  issuance  of  such  warrant,  and 
a  warrant  of  arrest  predicated  on  affidavit  or  complaint, 
which  does  not  contain  the  requisite  showing,  is  void,  for 
want  of  legal  authority  in  the  court  or  magistrate  to  issue  it, 
and  an  arrest  thereunder  is  illegal,  making  the  person  obtain- 
ing such  warrant  liable  in  damages  for  false  imprisonment 
in  an  action  by  the  person  so  arrested.  {Spice  v.  Steinrucky 
14  Ohio  St.  213;  Hauss  v.  Kohlor,  25  Kan.  640;  Van  Kettler 
V.  Johfhson,  66  111.  63;  Cody  v.  AdamSf  7  Gray,  59;  Am.  & 
Eng.  Ency.  of  Law,  682,  and  note.) 

Where  the  object  in  view  is  the  protection  or  an  enforce- 
ment of  a  private  right,  and  a  warrant  is  procured  where 
none  is  authorized,  and  an  arrest  made,  the  individual  pro- 
curing it,  and  all  others  participating,  are  held  liable.  {Teal 
V.  Fissel,  28  Fed.  Rep.  351.) 

The  above  rule  is  recognized  in  Oifford  v.  WiggiriSf  18  L. 
R.  A.  356,  and  in  many  other  cases. 

It  is  not  essential,  in  an  action  for  false  imprisonment,  to 
allege  or  prove  malice  or  want  of  probable  cause  in  order  to 
recover  damages  for  injuries  actually  occasioned  thereby. 
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{Painter  v.  Ives^  4  Neb.  122,  and  cases  cited;  Cutler  v.  Lower f 
35  Ind.  285;  Laweon's  Rights  and  Remedies,  sec.  1079,  and 
cases  cited.)  . 

Petitioner  says:  "  The  jury  were  told  that  the  question  as 
to  whether  Strozzi  was  a  trespasser,  or  who  owned  the  prop- 
erty, was  immaterial.  About  all  the  evidence  given  by  the 
defense  was  on  these  very  points;  it  tended  to  show  that 
Strozzi  did  not  own  the  property;  that  witness  Wines  was  in 
possession  of  the  same;  that  Strozzi  forcibly  and  unlawfully 
entered  it.  The  jury  were  told,  in  effect,  that  all  this  testi- 
mony was  immaterial,  and  had  nothing  to  do  with  the  case." 
And  he  insists  that  this  was  error. 

We  answer,  first,  that  neither  party  claimed  to  own  the 
property.  Strozzi  claimed  the  right  to  enter  under  his  mort- 
gage given  by  the  owners  of  the  property,  and  Eugene  Wines 
claimed  under  a  lease  from  the  owners.  If  it  be  admitted 
that  Strozzi  forcibly  and  unlawfully  entered  the  premises,  or 
forcibly  and  unlawfully  held  possession,  this  did  not  justify 
his  arrest  under  said  statute,  as  it  was  not  alleged  or  shown 
that  he  did  so  fraudulently.  If  the  action  against  Strozzi 
had  been  brought  in  a  court  of  competent  jurisdiction,  the 
issuing  of  a  warrant  of  arrest  on  the  showing  made  would 
have  been  unauthorized  and  his  arrest  illegal. 

Rehearing  denied. 

Massey,  J.,  did  not  participate  in  the  decision. 
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'_»  mj         F.  R.  McNAMEE,  Respondent,  v.  JAMES  NESBITT  and 
GEORGE  NESBITT,  Appellants. 

EviDENCB— Conflict  of— Obedibilitt  of  WiTHKSflKS— Pboviuce  of  Jury. 
The  jary  are  the  jadges  of  the  credibility  of  witnesses,  and,  where 
the  evidence  is  conflicting,  this  court  will  not  attempt  to  determine 
the  comparative  weight  of  such  evidence. 

Malicious  Prosecution— Probable  Cause— PREsxmPTioN— Malice.  Malice 
in  causing  an  arrest  may  be  presumed  from  want  of  probable  caase. 

Idem— Idem.  Defendant,  in  an  adjoining  room,  heard  a  woman  inform 
plaintiff  that  a  person  there  present  had  offered  to  pay  her  to  give 
certain  testimony  in  a  pending  case  in  which  plaintiff  was  inter- 
ested; and  plaintiff  replied  that  he  was  not  there  on  that  busi- 
ness, and  that  she  must  testify  truthfully.  Subsequently,  defendant 
caused  the  arrest  of  plaintiff  and  his  companion  on  the  charge  of 
attempting  to  suborn  a  witness,  though  defendant  had  declared  that 
he  did  not  know  whether  plaintiff  "  was  in  or  not."  Heldy  that  there 
was  no  probable  cause  for  the  arrest  of  plaintiff. 

Idem— Idem— Evidence— Province  of  Jury.  In  support  of  this  defense 
to  plaintiff^s  action,  the  defendants  testified  to  the  effect  that  they 
consulted  their  attorneys,  laid  all  the  facts  before  them,  and  acted 
on  their  advice  in  prosecuting  the  plaintiff:  HMt  that,  as  the  jury 
doubtless  gave  credit  to  the  evidence  on  the  part  of  plaintiff  as  to 
what  the  facts  were,  they  could  reasonably  conclude  that  the  defend- 
ants did  not  state  all  the  material  facts  within  their  knowledge  to 
said  attorneys,  or,  that  if  they  did,  that  said  attorneys  did  not  advise 
the  prosecution  of  plaintiff. 

PRACTicifr— Exceptions  —  Instructions.  The  contention  of  counsel  that 
the  court  erred  in  refusing  defendants'  instruction  No.  3  mast  be  dis- 
regarded, as  no  objections  or  exceptions  appear  to  have  been  made 
to  said  action  of  the  court. 

Appeal  from  the  District  Court  of  the  State  of  Nevada, 
Lincoln  county;  O.F.  Talbot,  District  Judge: 

Action  by  F.  R.  McNamee  against  James  Nesbitt  and  George 
Nesbitt,  for  damages  for  malicious  prosecution.  From  a 
judgment  for  plaintiff,  and  denying  a  motion  for  a  new 
trial,  defendants  appeal.     Affirmed. 

The  facts  sufficiently  appear  in  the  opinion. 

Sawyer  &  Sawyer ,  for  Appellants: 

I.  The  district  court  erred  in  overruling  the  defendant's 
motion  for  a  non-suit.  The  testimony  of  plaintiff  and  his 
principal  witness,  Owens,  shows  that  the  defendants,  in  pre- 
ferring the  charge  against  the  plaintiff  and  Warren,  acted 
under  the  advice  of  attorneys-at-law,  in  which  they  placed 
confidence.    This,  alone,  is  a  complete  defense  to  the  action 
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of  malicious  prosecution.  {Ricord  v.  C.  P.  R,  R.  Co.,  16  Nev. 
182;  Stewart  v.  Sonnebom^  98  U.  S.  196-7;  Holiday  v.  Holiday , 
53  Pac.  Rep.  42.) 

II.  The  evidence  on  the  part  of  the  plaintiff,  under  the 
amendment  to  his  complaint,  shows  that  he  was  held  by  the 
examining  magistrate  to  answer  to  the  charge  preferred 
against  him,  which  he  claims  was  malicious.  This,  alone, 
is  prima  facie  proof  of  probable  cause,  and  the  ignoring  of 
the  charge  by  a  grand  jury  does  not  rebut  it.  {Oama  v.  S. 
P.  R.  R.  Co.,  51  Cal.  140;  14  Am.  &  Eng.  Ency.  of  Law,  67, 
note  5;  Fannie  L.  Holiday  v.  Edward  F,  Holiday  and  Mrs.  M. 
P.  T.  Holiday,  53  Pac.  Rep.  42.) 

III.  The  guilt  or  innocence  of  the  plaintiff  is  not  involved 
in  this  action,  but  did  his  actions  and  words  in  connection 
with  those  of  Warren,  as  portrayed  by  the  testimony,  give 
the  defendants  a  probable  cause  to  suppose  him  guilty?  We 
respectfully  submit  that  they  did.  (Fev^termaJcer  v.  Page,  20 
Nev.  291.) 

IV.  No  malice  was  shown.  Malice  and  want  of  probable 
cause  must  both  be  shown  in  order  to  entitle  the  plaintiff  to 
recover.     (FenstermaJcer  v.  Page,  20  Nev.  290,  and  cases  cited.) 

F,  R,  McNamee,  in  pro.  per,,  for  Respondent: 

I.  The  advice  of  interested  counsel,  when  known  to  the 
client,  if  he  acts  on  the  advice  of  such  interested  counsel, 
and  it  turns  out  to  be  erroneous,  in  an  action  for  malicious 
prosecution,  such  opinion  will  not  be  sufl&cient  to  show  prob- 
able cause,  though  honestly  given  by  the  attorney.  (  White 
V.  Carr,  71  Me.  655;  36  Am.  Rep.  353;  Watt  v.  Oorey,  76 
Me.  87.) 

II.  But  the  fact  that  the  defendants  acted  upon  the  advice 
of  counsel  is  not  in  itself  a  defense,  but  is  a  circumstance  to 
be  considered  by  the  jury.  (Hohhs  v.  Pickney,  16  S.  C.  387; 
Jacobs  V.  Crum,  62  Tex.  411;  64  Tex.  322;  69  Tex.  167;  Sharp 
V.  Johnson,  76  Mo.  660;  Sherbum  v.  Rodman,  51  Wis.  474.) 

III.  For  the  advice  of  counsel  to  constitute  a  defense,  all 
the  facts  known  to  defendants  relative  to  the  case  must  have 
been  stated  to  counsel.  {Donnelly  v.  Daggett,  lib  Mass.  314; 
Paddock  v.  Watts,  116  Ind.  146.) 

IV.  The  law  requires  that  one,  in  constituting  a  criminal 
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prosecution,  shall  act  in  good  faith,  or  under  an  honest  belief 
of  the  guilt  of  the  party  arrested,  and  this,  notwithstanding 
he  has  taken  legal  advice.  {Roy  v.  Goings,  112  111.  656;)  So, 
if  he  acted  on  motives  of  private  interest,  the  advice  of  coun- 
sel will  not  exempt  him  from  liability.  ( Glascock  v.  Bridges^ 
15  La.  Ann.  672.) 

V.  The  ignoring  of  the  charge  by  the  grand  jury  is  prima 
facie  evidence  of  want  of  probable  cause.     (14  Am.  &  Eng. 

Ency.  of  Law,  pp.  64-65,  and  notes;  Stephens  on  Malicious 
Pros.  p.  42,  note  2,  and  cases  cited.) 

VI.  The  evidence  shows  that  the  prosecution  of  plaintiff 
was  not  undertaken  from  public  motives,  but,  on  the  con- 
trary, was  for  private  gain.  This,  alone,  is  sufficient  proof 
of  want  of  probable  cause.  The  defendant,  George  Nesbitt, 
told  witness  Owens  before  he  swore  to  the  complaint  that  he 
believed  plaintiff  was  innocent,  but  that  he  would  have  him 
arrested  anyway,  for  it  would  help  them  in  their  water  suit. 

VII.  There  is  a  substantial  conflict  in  the  evidence  in 
regard  to  every  material  point  in  the  case,  and,  as  the  jury 
were  the  sole  judges  of  the  credibility  of  the  witnesses,  the 
verdict  should  not  be  disturbed. 

By  the  Court,  Bonnipield,  C.  J.: 

This  is  an  action  against  the  defendants  for  causing  the 
arrest  and  prosecution,  maliciously  and  without  probable 
cause,  as  it  is  alleged,  of  the  plaintiff,  upon  a  criminal  charge 
against  the  plaintiff,  made  by  the  defendants,  of  an  attempt 
to  suborn  Mrs.  Eleanor  McGuffee,  on  the  3d  day  of  Novem- 
ber, 1895,  as  a  witness  to  swear  willfully,  corruptly  and 
falsely  to  certain  alleged  material  matter  to  the  issue  in 
question  in  a  certain  suit  then  pending  in  the  District  Court 
of  the  Fourth  Judicial  District,  in  and  for  Lincoln  county, 
wherein  one  C.  A.  Horn  was  plaintiff  and  said  James  Nesbitt 
and  George  Nesbitt  and  Joseph  McGuffee  were  defendants. 

Upon  the  plaintiff  introducing  his  evidence  and  resting 
his  case  the  defendants  moved  for  a  non-suit  upon  the 
grounds: 

"First — That  said  plaintiff  has  not  proved  the  want  of 
probable  cause  in  the  prosecution  of  which  he  complains,  but 
on  the  contrary  has  shown  that  there  was  probable  cause. 
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''Second — That  said  plaintiff  has  failed  to  prove  malice 
on  the  part  of  the  defendants  in  the  prosecution  of  which  he 
complains. 

"  Third — It  is  shown  that  defendants  acted  on  advice  of 
counsel  in  the  prosecution  complained  of." 

The  court  overruled  the  motion.  Thereupon  defendants 
introduced  their  evidence,  and  the  court  proceeded  with  the 
trial.  The  trial  resulted  in  a  verdict  of  the  jury,  and  judg- 
ment thereon  in  favor  of  the  plaintiff  for  the  sum  of  five 
hundred  dollars  damages  and  costs  of  suit.  This  appeal  is 
taken  from  said  judgment,  and  from  the  order  of  the  court 
denying  defendants'  motion  for  a  new  trial.  The  ruling  of 
the  court  in  denying  the  motion  for  non-suit  is  assigned  as 
error. 

It  appears  that  the  issue  involved  in  said  suit  of  Horn  v. 
Nesbitt  et  al.  was  the  right  to  the  possession  and  use  of  two 
certain  springs  of  water,  both  parties  to  said  action  claiming 
the  same.  The  offense  charged  against  Warren  and  McNamee 
in  the  complaint  laid  before  the  committing  magistrate  by 
the  defendants  was  that  on  the  3d  day  of  November,  1895, 
at,  etc.,  "said  George  B.  Warren  and  said  F.  R.  McNamee 
unlawfully,  corruptly,  etc.,  did  solicit,  instigate  and  endeavor 
to  persuade  one  Mrs.  Eleanor  McGuffee,  who  was  a  material 
witness  on  the  part  of  the  defendants  in  said  action,  to 
falsely  swear  and  give  in  evidence  before  said  district  court 
certain  matters  material  and  relevant  to  said  issue,  and  to 
the  matters  therein  and  thereby  put  in  issue,  in  substance 
and  to  the  effect  following,  that  is  to  say,  that  the  two  springs 
of  water  claimed  by  said  plaintiff,  C.  A.  Horn,  in  said  action 
above  named,  were  now,  and  had  always  been,  by  said  wit- 
ness, Mrs.  Eleanor  McGuffee,  considered  and  regarded  as  the 
home  and  property  of  Mrs.  Aggie  Horn,  the  wife  of  said  C.  A. 
Horn;  and  said  George  B.  Warren  and  said  F.  R.  McNamee 
promised  to  said  witness,  Mrs.  Eleanor  McGuffee,  the  sum 
of  two  thousand  dollars  to  so  falsely  testify.  Said  George  B. 
Warren  and  said  F.  R.  McNamee  by  said  means  committed, 
then  and  there,  the  crime  of  an  attempt  to  suborn  the  said 
Mrs.  Eleanor  McGuffee  to  commit  the  crime  of  perjury." 

Assuming  that  what  Mrs.  McGuffee  "considered  and 
regarded  "  with  respect  to  said  springs  was  **  a  matter  material 


Digitized  by 


Google 


404  MoNambe  v.  Nesbitt.  [24th  N«v. 

Opinion  of  the  Ck)art— Bonnifleld,  G.  J. 

to  the  issue  or  point  in  question  "  in  said  water  suit,  we  are 
of  the  opinion  that  the  court  did  not  err  in  refusing  to  grant 
a  non-suit. 

The  criminal  charge  against  McNamee  was  based  on  what 
defendants  claimed  occurred  between  McNamee,  Warren  and 
Mrs.  McGuftee  at  an  interview  held  between  the  three  on  the 
night  of  November  3,  1895,  at  Mrs.  McFadden's  lodging 
house,  in  the  town  of  Delamar.  The  motion  for  non-suit 
was  based  on  the  evidence  given  on  the  part  of  the  plaintiff, 
which  was  then  undisputed. 

This  evidence  tended  to  show:  That  in  the  afternoon  of 
said  day  Mrs.  McGuffee  informed  the  defendants  and  one 
Mike  Owens,  in  a  conversation  had  with  them,  that  George 
B.Warren  had  offered  her  some  money  to  testify  that  a 
spring  involved  in  said  water  suit  belonged  to  Mrs.  Horn  and 
C.  A.  Horn.  Thereupon  the  defendants  stated  that  it  would 
help  them  to  win  their  water  suit  then  pending  if  they  could 
get  McNamee  and  Warren  to  make  the  offer  before  witnesses, 
if  they  could  get  it  before  the  court.  That  George  Nesbitt, 
in  his  store,  in  the  afternoon  of  said  day,  suggested  to  Mrs. 
McGuffee  to  get  McNamee  to  offer  her  money  to  so  testify 
about  said  springs.  That  defendants  arranged  with  Mrs. 
McGuffee  for  her  to  have  a  meeting  with  McNamee  and 
Warren  that  night  at  said  lodging  house.  That  George  Nes- 
bitt, James  McGuffee  and  Mike  Owens  went  to  said  lodging 
house  by  the  back  way,  entered  a  room  adjoining  the  room 
occupied  by  Mrs.  McGuffee,  and  waited  there  to  witness  the 
conversation  that  might  be  had  at  such  meeting  between 
McNamee,  Warren  and  Mrs.  McGuffee.  That  Warren  came 
first  to  said  lodging  house,  went  to  Mrs.  McGuffee's  room, 
and  asked  her  whether  she  was  ready  to  go  up  to  McNamee's 
house.  That  she  said,  in  reply,  that  she  was  not  feeling  well, 
and  for  Warren  to  go  up  and  bring  McNamee  down.  That 
Warren  went,  and  told  McNamee  that  Mrs.  McGuffee  wanted 
to  see  him  about  the  water  suit  and  the  notes  she  held  against 
the  Nesbitts,  and  that  she  was  sick,  or  she  would  come  up. 
That  McNamee  went  down  with  Warren  to  Mrs.  McGuffee's 
room,  met  her  there,  and  McNamee  asked  her  what  she 
wanted.  That  she  replied  that  she  wanted  to  8ee  him  about 
the  Nesbitt  notes  and  the  proposition  made  to  her  by  Warren. 
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That  McNamee  advised  her  as  to  the  notes,  and  asked  her 
what  proposition  Warren  had  made.  That  she  replied  that 
it  was  for  her  to  testify  that  the  North  springs  were,  and 
always  had  been,  her  daughter  Aggie's.  That  Mrs.  McGuffee 
said  that,  if  there  was  enough  in  it,  she  might  consider  the 
matter.  That  McNamee  replied  to  her  that  he  was  not  there 
on  that  kind  of  business.  That  then  she  said  that  she  would 
not  testify  that  these  North  springs  were,  and  always  had 
been,  Aggie's  for  all  the  money  Delamar  had.  That  McNamee 
then  spoke  up  and  said  to  her  that  was  right;  that  she  must 
not  testify  to  anything  wrong;  that  she  must  testify  to  the 
truth  if  she  lost  everything.  That  McNamee  said  to  her  that 
she  must  not  testify  to  anything,  unless  she  could  do  so 
truthfully  and  conscientiously.  That  Mrs.  McGuffee  said 
she  might  be  willing  to  take  a  trip,  if  there  was  enough  in  it 
for  her.  That  McNamee  told  her  that  that  would  do  her  no 
good,  because  they  could  prove  the  same  facts  by  other  wit- 
nesses, and,  if  he  had  thought  that  was  what  she  wanted  him 
for,  he  would  not  have  come  down. 

The  said  evidence  also  tended  to  prove  that  McNamee  had 
no  information  of  any  proposition  having  been  made  by  War- 
ren to  Mrs.  McGuffee,  with  reference  to  her  said  testimony, 
until  he  was  informed  as  aforesaid  by  Mrs.  McGuffee  at  said 
interview.  It  also  tended  to  prove  that  defendant,  George 
Nesbitt,  who  was  in  the  adjoining  room,  heard  what  was  said 
by  and  between  McNamee  and  Mrs.  McGuffee,  as  above  given 
in  said  interview,  and  that  on  the  next  day  after  said  inter- 
view, the  day  on  which  the  said  criminal  prosecution  was 
instituted,  George  Nesbitt,  in  the  presence  of  Mrs.  McGuffee, 
J.  H.  McMillan,  James  Nesbitt  and  Mike  Owens,  said  that 
he  did  not  know  whether  McNamee  was  in  it  or  not,  but 
that  he  was  as  much  in  the  mud  as  Warren  was  in  the 
mire,  and  that  they  (the  defendants)  intended  to  have 
McNamee  arrested,  and  that  it  would  help  them  win  the 
water  suit. 

Mike  Owens,  who  was  in  the  adjoining  room  with  George 
Nesbitt  during  said  interview,  at  the  request  of  defendants  to 
witness  the  conversation  at  said  interview,  was  a  witness  on 
the  part  of  the  plaintiff,  and  his  evidence  and  the  evidence 
of  McNamee  tend  to  show  as  above  stated. 
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From  said  evidence  we  are  of  opinion  that  the  plaintiff 
Bhowed  want  of  probable  cause  on  the  part  of  the  defendants 
in  said  criminal  prosecution  as  against  McNamee,  the  plain- 
tiff herein;  that  defendants  did  not  have  a  reasonable  ground 
supported  by  facts  and  circumstances  as  would  warrant  a 
cautious  man  in  the  belief  that  McNamee  was  guilty  of  the 
offense  charged  against  him. 

From  want  of  probable  cause  malice  may  be  presumed. 
As  to  the  third  ground  for  the  motion,  there  was  no  evidence 
then  in  the  case  that  the  defendants  had  even  consulted  any 
attorney  in  the  matter. 

Counsel  contend  that  the  verdict  of  the  jury  is  not  sup- 
ported by  the  evidence,  and  is  contrary  thereto.  The  evi- 
dence, as  finally  submitted  in  the  case,  is  conflicting  as  to 
some  material  matters.  It  is  not  for  this  court  to  determine 
the  comparative  weight  of  such  evidence.  There  is  evidence 
on  the  part  of  the  plaintiff,  if  true,  sufficient  to  support  the 
verdict.  The  jury  are  the  judges  of  the  credibility  of  wit- 
nesses. The  contention  of  counsel,  that  the  court  erred  in 
refusing  defendants'  instruction  No.  3,  must  be  disregarded, 
as  no  objections  or  exceptions  appear  to  have  been  made  to 
said  action  of  the  court.  (McOum  v.  Mclnnis,  24  Nev. 
370,  ante.) 

As  a  defense  to  the  action  the  defendants  alleged  in  their 
answer:  '^  That,  before  making  the  complaint  against  said 
plaintiff  mentioned  in  said  complaint,  they  consulted  with 
practicing  attorneys  of  said  state,  learned  in  the  law,  and, 
after  laying  all  of  the  facts  before  them,  acted  upon  their 
advice."  The  defendants  testified  to  the  effect  that  they 
consulted  their  attorneys,  laid  all  the  facts  before  them,  and 
acted  on  their  advice  in  prosecuting  the  plaintiff. 

Doubtless  the  jury  gave  credit  to  the  evidence  given  on  the 
part  of  the  plaintiff  as  to  what  the  facts  were.  If  so,  they 
could  reasonably  conclude  that  the  defendants  did  not  state 
all  the  material  facts  within  their  knowledge  to  said  attor- 
neys, or,  if  they  did,  that  said  attorneys  did  not  advise  the 
prosecution  of  McNamee.  It  was  for  the  jury  to  determine, 
from  all  the  evidence,  and  the  circumstances  disclosed, 
whether  or  not  the  defendants,  in  good  faith,  laid  all  the 
facts  and  circumstances  within  their  knowledge  before  coun- 
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sel,  and  whether  they  acted  in  good  faith  on  counsel's  advice, 
if  given. 
The  judgment  and  order  appealed  from  are  affirmed. 


[No.  1642.] 

F.  AHLERS,  GEORGE  M.  DYER  and  D.  T.  WALLACE, 
Plaintiffs,  v.  J.  P.  THOMAS,  B.  TOOLE  and  HENRY 
BOWERS,  Defendants. 

Injunction— PsBSONs  Subject  to— Pabtiss— Gbantes.  The  grantee  of  one 
who  has  been  enjoined  from  diverting  the  waters  of  a  stream  con- 
nected with  his  land  is  bound  by  the  injunction,  thoagh  he  was  not 
a  party  to  the  suit  in  which  it  was  ordered. 

JuDGMNNT — Who  Bound  by— Pbiyies.  A  judgment  is  binding  upon  the 
parties  to  a  suit  and  all  persons  whom  they  represent  and  claim 
under  them,  or  as  privy  to  them. 

PuyiTT—  How  Classifibd.  By  privity  is  meant  the  mutual  or  successive 
relationship  to  the  rights  of  property,  and  privity  is  classified  accord- 
ing to  the  manner  of  the  relationship  into  privity  in  estate,  privity 
in  blood,  and  privity  in  law,  in  all  of  which  there  is  an  identity  of 
interest. 

Cebtiobari— JuBismcTioN.  The  question  of  the  jurisdiction  of  the  court 
is  the  limit  of  the  inqairy  upon  certiorari. 

CkwTs— In  Special  Proceedinqs— Contempt.  Gen.  Stats.  3496,  allowing 
costs  to  the  prevailing  party  in  a  special  proceeding  in  the  nature  of 
an  action,  applies  to  contempt  proceedings  to  enforce  a  judgment. 

In  the  matter  of  contempt  of  court  charged  against  P. 
Walsh,  in  the  District  Court  in  and  for  Lander  county,  in 
the  case  of  F.  Ahlers  and  others  against  J.  P.  Thomas  and 
others.  The  contemner  was  found  guilty,  and  he  brings 
certiorari  to  review  the  proceeding.     Writ  dismissed. 

The  facts  sufficiently  appear  ip  the  opinion. 

Henry  Mayenbaum,  for  Petitioner. 
P.  M,  Bowler  J  Jr.,  contra. 

By  the  Court,  Belknap,  J.: 

The  record  of  the  District  Court  of  the  Third  Judicial  Dis- 
trict in  the  above-entitled  case  has  been  certified  to  this 
court  in  obedience  to  a  writ  of  certiorari  issued  upon  the 
petition  of  P.  Walsh,  claiming  that  that  court  exceeded  its 
jurisdiction  in  adjudging  him  guilty  of  contempt  of  its  decree. 

The  record  contains  an  affidavit  of  D.  T.  Wallace,  upon 
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which  the  proceedings  for  contempt  were  instituted.  It 
shows  that  affiant  is  one  of  the  plaintiffs  in  that  suit;  that 
it  was  a  controversy  concerning  the  right  to  the  use  of  the 
waters  of  a  certain  stream  called  *'  Cottonwood  Cafion  creek" 
for  the  purpose  of  irrigation;  that  a  decree  was  entered  and 
recorded  June  3, 1882,  enjoining  defendants  and  their  grantees 
and  successors  from  diverting  any  of  the  waters  of  the 
stream;  that  two  of  the  defendants,  to  wit,  B.  Toole  and  J. 
P.  Thomas,  have  conveyed  their  interest  in  the  land  and 
water  to  P.  Walsh,  who  is  the  petitioner  above  named,  and 
whatever  rights  Walsh  has  in  the  premises  are  predicated 
upon  his  succession  as  grantee  of  the  above-named  persons, 
and  not  otherwise;  that  Walsh,  conspiring  with  others,  has 
wrongfully  diverted  the  waters  of  the  stream,  to  the  injury 
of  plaintiffs,  and  in  contempt  of  the  decree. 

Upon  the  hearing  oral  and  documentary  evidence  was 
introduced,  and  the  district  court  filed  written  findings  of 
fact  supporting  its  conclusions,  and  entered  an  order  adjudg- 
ing petitioner  guilty  of  contempt  of  its  decree,  and  fined  him 
$100.  Costs  taxed  at  $115  10  were  directed  to  be  paid  by 
the  petitioner  to  the  plaintiff  and  F.  M.  McMahon,  one  of 
the  plaintiffs'  grantees. 

Counsel  for  petitioner  urge  that  the  district  court  did  not 
have  jurisdiction  of  the  petitioner:  First,  because  he  was 
not  a  party  to  the  suit;  second,  that  the  decree  enjoins 
grantees,  etc.,  but,  as  it  appears  from  the  record  that  the 
decree  was  rendered  by  default,  and  that  the  prayer  to  the 
complaint  omitted  to  ask  for  relief  against  grantees,  the  relief 
given  in  this  respect  should  be  disregarded  and  held  void. 
The  general  rule  is  that  judgments  are  binding  only  upon 
parties,  but  there  are  exceptions  as  in  the  case  of  privies. 

"  When  a  judgment  has  been  rendered  between  the  parties, 
they  are  bound  by  it;  and,  to  give  full  effect  to  the  principle 
by  which  the  parties  are  held  bound  by  it,  all  persons  who 
are  represented  by  the  parties,  and  claim  under  them,  or 
are  privy  to  them,  are  equally  concluded  by  the  same 
proceedings.  By  'privity'  is  meant  the  mutual  or  successive 
relationship  to  the  rights  of  property;  and  privies  are  classi- 
fied according  to  the  manner  of  this  relationship.  They  are 
privies  in  estate,  as  donor  and  donee,  lessor  and  lessee,  and 
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joint  tenants;  privies  in  blood,  as  heir  and  ancestor,  and 
coparceners;  privies  in  representation,  as  testator  and  excu- 
tor,  administrator  and  intestate;  privies  in  law,  as  where 
the  law  without  privity  of  blood  or  estate  casts  land  upon 
another,  as  by  escheat.  But  all  these  kinds  of  privity  are 
reduced  to  three,  namely,  privity  in  estate,  privity  in  blood, 
and  privity  in  law.  The  reason  why  persons  standing  in 
this  relation  to  the  litigating  party  are  bound  by  the  pro- 
ceedings to  which  he  is  a  party  is  that  they  are  identified 
with  him  in  interest;  and,  whenever  this  identity  exists,  all 
are  alike  concluded.  Privies  are  therefore  estopped  from 
litigating  that  which  is  conclusive  upon  him  with  whom  they 
are  in  privity."     (3  Bouvier's  Institutes,  p.  373-4.) 

In  a  foot-note  to  Beach  on  Injunctions  (p.  174)  it  is  said: 
"  It  is  a  well-settled  general  rule  that  the  court  has  no  right 
to  grant  an  injunction  against  a  person  who  is  not  a  party  to 
the  suit.  The  exceptions  to  this  rule  consist  either  of  cases 
where  the  party  enjoined  is  the  mere  solicitor  or  agent  or 
tenant  of  a  party  to  the  suit,  having  no  rights  involved  in 
the  controversy,  or  where  the  right  has  been  already  deter- 
mined." (Schalk  V.  Schmidt,  (1862)  14  N.  J.  Eq.  268.)  See, 
also.  Freeman  on  Judgments  (4th  ed.),  162;  Coles  v.  AlleUf  64 
Ala.  98;  Adams  County  v.  Graves,  75  Iowa,  643;  Stoutimore 
Y.Clark,  70  Mo.  478;  Hair  v.  Wood,  58  Tex.  79;  Lipscomb  v. 
Postell,  77  Am.  Dec.  652;  Hunt  v.  Haven,  52  N.  H.  169; 
Casamajor  v.  Stude,  1  Sim.  &  Stuart,  381. 

It  is  claimed  that  Walsh  is  not  a  privy  because,  it  is  said, 
he  does  not  claim  rights  to  the  use  of  the  water  through  any 
conveyance  by  defendants,  but  through  a  subsequent  right 
by  appropriation. 

The  a£Sdavit  of  Mr.  Wallace  shows  that  Walsh  acquired 
his  interest  from  Toole   and  Thomas,  defendants,  and  not 
otherwise.    This  evidence,  and  other  of  like  nature,  shows  ' 
that  Walsh  was  in  privity  with  the  parties  to  the  judgment. 

Without  considering  in  this  proceeding  the  correctness  of 
the  conclusion  reached  by  the  district  court  upon  this  point 
in  connection  with  testimony  introduced  by  petitioner,  it  is 
certain  that  it  is  sufficient  to  establish  the  jurisdiction  of  the 
court,  and  that  is  the  limit  of  the  inquiry  upon  certiorari. 
{PhUlips  V.  Welch,  12  Nev.  170.) 
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It  is  also  claimed  that  the  court  exceeded  its  jurisdiction 
in  taxing  the  costs  against  the  contemner.  The  provisions 
of  the  civil  practice  act  concerning  costs  (Gen.  Stats.  3496, 
et  seq.)  apply  to  proceedings  of  contempt  to  enforce  the  exe- 
cution of  a  judgment. 

In  Rapalje  on  Contempt  it  is  said,  at  page  132,  "  When 
the  proceeding  arises  out  of  the  disobedience  of  an  order  or 
decree  in  a  civil  suit,  and  is  prosecuted  between  the  parties 
to  the  suit,  costs  are  generally  awarded  to  the  prevailing 
party,  the  same  as  in  other  civil  proceedings.  See  authori- 
ties cited  in  4  Ency.  PI.  &  Prac.  p.  806. 

It  is  ordered  that  the  writ  be  dismissed. 


[No.  1544.] 

JAMES    CRAWFORD,   Appellant,  v.  MARY  M. 
CRAWFORD,  Respondent. 

Appeal — Conflict  of  Eyidbncb.  This  court  will  not  weigh  the  evidence 
or  determine  the  credibility  of  witnesses,  and,  where  the  record  dis- 
closes a  substantial  cpnflict  in  the  evidence,  will  allow  the  findings 
and  judgment  of  the  trial  court  to  stand. 

Husband  and  Wife— Confidential  Relations— Conveyances— Undue 
Influence — Fraud.  A  wife,  who  had  left  her  husband  and  insti- 
tuted proceedings  against  him  for  divorce,  and  for  the  custody  of 
the  minor  children,  and  for  a  portion  of  the  property,  upon  the 
grounds  of  failure  to  furnish  necessaries  and  cruelty  in  the  use  of 
profane  language  to  herself  and  the  children,  agreed  to  return  to 
him  and  dismiss  her  action  for  divorce  conditioned  upon  his  con- 
veying to  her  certain  property,  most  of  which  was  community,  and 
agreeing  to  refrain  from  certain  acts  in  the  future.  Considerable 
time  was  consumed  in  perfecting  the  agreement.  Each  was  carefal, 
cool  and  deliberate  in  looking  after  his  or  her  interests.  Memoranda 
of  terms  of  settlement  were  made  and  submitted.  Each  believed 
the  other  was  acting  in  good  faith.  The  husband  was  a  strong- 
willed,  resolute  and  determined  man.  The  wife  was  sufficiently 
determined  and  persistent  to  fully  protect  her  rights.  The  evidence 
was  somewhat  conflicting  as  to  all  the  purposes  of  the  conveyance, 
the  husband  contending  that  it  was  to  induce  the  wife  to  return  to 
and  live  with  him  and  to  dismiss  the  divorce  proceedings,  the  wife 
contending  that  the  deed  was  given  for  the  support  of  herself  and 
children  should  the  husband  fail  to  keep  his  promises  regarding  the 
furnishing  of  necessaries  and  the  use  of  profanity.  Both  parties 
violated  the  terms  of  the  agreement.  The  wife  left  her  husband  the 
second  time,  and  instituted  suit  for  divorce  upon  all  the  grounds 
set  forth  in  her  first  action,  with  others.  Issue  was  joined  by  the 
husband,  and  upon  trial  divorce  was  denied.  The  husband  then 
brought  this  action  to  have  the  deed  canceled  and  set  aside,  among 
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other  reasons,  for  constractive  fraud  arising  from  the  fact  that  the 
conveyance  was  executed  while  the  relationship  of  husband  and  wife 
existed  between  the  parties,  and  was  to  the  advantage  of  the  wife,  and 
not  to  the  advantage  of  the  husband,  and  was  obtained  by  undue  influ- 
ence :  Heldt  that  there  was  no  evidence  ol  undue  influence  or  fraud 
vitiating  the  conveyance,  within  the  rule  that  conveyances  between 
persons  occupying  fiduciary  or  confidential  relations  to  each  other 
are  constructively  fraudulent. 

Equity— Cow FiDKNTiAL  or  Fiduciary  Relations— Con vbyancbs— Fraud. 
In  every  fiduciary  relation  the  law  implies  that  one  of  the  parties 
has  a  superiority  over  the  other,  and  that  the  contract  between  them 
is  to  the  advantage  of  the  one  presumptively  superior. 

Husband  akd  Wife  — Con fidkntial  Relations  —  Community  Property. 
The  statute  of  this  state  regulating  domestic  affairs  in  respect  to  the 
community  property  recognizes  the  superiority  of  the  husband. 

Appeal  from  the  District  Court  of  the  State  of  Nevada, 
Washoe  county;  A.  E,  Cheney,  District  Judge: 

Action  by  James  Crawford  against  Mary  M.  Crawford,  his 
wife,  to  have  canceled  a  certain  conveyance  of  property 
upon  the  ground  of  fraud.  From  a  judgment  for  the  defend- 
ant, and  an  order  denying  a  new  trial,  plaintiff  appeals. 
Affirmed. 

The  facts  sufficiently  appear  in  the  opinion. 

Frank  H.  NorcrosSy  for  Appellant: 

I.  Section  517  of  the  General  Statutes  of  the  state  pro- 
vides that:  "Either  husband  or  wife  may  enter  into  any 
contract,  engagement  or  transaction  with  the  other  *  *  * 
respecting  property  *  *  *  subject,  in  any  contract, 
engagement,  or  transaction  between  themselves,  to  the  gen- 
eral rules  which  control  the  actions  of  persons  occupying 
relations  of  confidence  and  trust  towards  each  other."  "  The 
influence  which  the  law  presumes  to  have  been  exercised  by 
one  spouse  over  the  other  is  not  an  influence  caused  by  any 
act  or  persuasion  or  importunity,  but  is  that  which  is  super- 
induced by  the  relation  between  them,  and  generated  in  the 
mind  of  one  by  the  confiding  trust  which  he  has  in  the  devo- 
tion and  fidelity  of  the  other.  Such  influence  the  law  pre- 
sumes to  have  been  undue,  whenever  this  confidence  is 
subsequently  violated  or  abused."  (Brison  v.  Brxson,  90  Cal. 
323;  Brison  v.  Bruon,  75  Cal.  529;  Dolliverv.  Dolliver,  94  Cal. 
642;  Hayne  v.  Herman,  97  Cal.  262;  Dickenson  v.  Dickenson, 
24  Neb.  530;  Finger  v.  Finger,  40  Minn.  417;  Witbeck  v.  Wit- 
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beck,  25  Mich.  439;  Biglow  on  Fraud  (1888  ed.),  483,  261, 
262;  Kerr  on  Fraud,  151;  1  Story,  Eq.  Jur.  par.  307-308; 
Kellogg  v.  Kellogg,  (Colo.)  40  Pac.  358;  MuTison  v.  Carter,  19 
Neb.  239;  Hartnett  v.  Hartnett,  (Neb.)  60  N.  W.  362;  Hugue- 
nin  V.  Baaeley,  vol.  2,  part  2,  Leading  Cases  in  Equity,  1156, 
note  to  same,  1173-1290;  Story,  Eq.  307-327;  Pomeroy's  Eq. 
par.  951;  27  Am.  &  Eng.  452.) 

II.  Under  the  statutes  of  this  state,  there  is  no  presump- 
tion of  superiority  of  either  spouse  over  the  other.  Both  are 
presumed  to  stand  upon  a  position  of  absolute  equality 
towards  each  other.  {Brison  v.  Brison,  75  Cal.  528;  TUloux 
mioux,  115  Cal.  670.) 

III.  When  it  appears,  however,  by  proof,  that  there  was 
no  consideration,  or  that  the  marital  confidence  was  used  to 
take  an  unfair  advantage,  or  that  the  confidence  was  subse- 
quently violated,  the  burden  of  proof  is  cast  upon  the  spouse 
seeking  to  maintain  the  advantage  derived.  {Diamond  v. 
Sanderson,  103  Cal.  102;  1  Jones  on  Evidence,  sec.  188; 
1  Story  Eq.  Juris,  par.  311;  White  v.  Warren,  120  Cal. 
322.) 

IV.  In  the  decision  rendered  in  the  lower  court  is  the 
following:  ''As  a  matter  of  fact,  the  parties  to  this  action 
seem  to  have  treated  each  other  in  this  transaction  at  arm's 
length,  coolly  and  deliberately,  each  believing  that  what  they 
agreed  was  for  the  best  interests  of  all  concerned."  Further 
on  the  court  holds  that  there  is  nothing  in  the  proofs  to  war- 
rant a  finding  that  respondent  held  a  position  of  superiority 
over  her  husband  at  the  time  she  obtained  from  him  the  deed 
in  question.  I  confess  that  I  am  utterly  unable  to  conceive 
how,  under  the  facts  in  this  case,  it  can  be  said  that,  in  the 
transaction  which  resulted  in  the  making  of  this  deed,  the  par- 
ties treated  each  other  at  arm's  length,  coolly  and  deliberately. 
A  wife  abandons  her  husband  and  takes  with  her  their  five 
children,  and  then  institutes  a  divorce  proceeding  against 
him,  in  which  he  is  accused  of  all  manner  of  cruelty  and 
inhumanity,  and  the  court  is  asked  to  give  her  most  of  the 
property  and  the  custody  of  the  children,  and  all  this  is  used 
as  a  club  to  drive  a  hard  and  unconscionable  bargain  with, 
and  this  is  simply  an  ordinary  business  transaction  done  at 
arm's  length,  coolly  and   deliberately.     But  this  is  not  all 
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— the  divorce  suit  did  not  even  possess  the  merit  of  being 
founded  upon  good  grounds. 

V.  The  rule  that  a  decision  of  a  lower  court  on  conflict- 
ing evidence  will  not  be  disturbed  relates  only  to  a  substan- 
tial conflict.     (StaU  v.  V.  &  T.  R.  R.  Co.,  23  Nev.  284.) 

VI.  The  rule  of  law  stated  by  Mr.  Pomeroy,  and  cited  by 
respondent  as  authority  in  this  case,  has  no  applicability,  for 
the  reason  that,  under  our  statute,  no  condition  of  superior- 
ity of  the  husband  over  the  wife  or  the  wife  over  the  husband 
is  implied  or  presumed. 

Curler  &  Curler,  for  Respondent: 

I.  Fraud  will  never  be  imputed;  a  party  alleging  fraud 
must  clearly  and  distinctly  prove  the  fraud  alleged.  The 
facts  sufficient  to  establish  fraud  must  be  clear  and  convinc- 
ing.    {Oruher  v.  Baker,  20  Nev.  453.) 

II.  The  finding  of  the  court  that  the  parties  to  the  action 
treated  each  other  in  this  transaction  at  arm's  length,  coolly 
and  deliberately,  with  which  counsel  for  appellant  finds  no 
fault,  is  abundantly  supported  by  the  evidence.  The  matter 
was  talked  over  between  them  several  times,  no  mention  is 
made  of  the  use  of  any  threats,  no  cajolery  is  used,  nothing 
is  said  or  done  to  warp  the  judgment  of  the  appellant;  the 
agreement  is  arrived  at,  and  the  appellant  himself  coolly 
and  deliberately  waits  more  than  a  month  for  a  party  to 
come  in  from  the  country  from  whom  he  can  borrow  money 
at  a  lower  rate  of  interest  than  he  would  have  to  pay  to 
other  parties. 

III.  The  court  finds  that  there  was  no  undue  influence  or 
inequality  in  the  parties  to  this  transaction  or  any  advan- 
tage of  position  which  raises  any  presumption  or  proof  of 
fraud,  actual  or  constructive.  "That  nothing  in  the  evi- 
dence or  case  establishes  any  undue  influence  which  over- 
came his  judgment  and  made  the  contract  other  than  his 
voluntary  act."  "The  plaintiff  is  a  strong,  industrious, 
temperate  man.  That  he  is  strong-willed  and  resolute  is 
manifest."  The  findings  are  not  only  not  negative  by  the 
evidence,  but  find  complete  corroboration  therein.  And  this 
brings  us  to  the  only  proposition  in  the  case  worthy  of  con- 
sideration, namely,  the  point  that,  because  that  the  parties 
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to  the  deed  are  husband  and  wife,  a  relation  of  trust  and 
confidence  exists  between  them  which  makes  this  agree- 
ment presumptively  fraudulent  on  the  ground  of  undue 
influence. 

IV.  The  principle  of  law  invoked  by  the  appellant — 
viz.,  the  influence  which  the  law  presumes  to  have  been  exer- 
cised by  one  spouse  over  the  other  is  not  an  influence  caused 
by  any  act  of  persuasion  or  importunity,  but  it  is  that  which 
is  superinduced  by  the  relation  between  them  and  generated 
in  the  mind  of  one  by  the  confiding  trust  which  he  has  in 
the  devotion  and  fidelity  of  the  other — has  no  application  to 
the  facts  in  this  case,  even  if  we  admitted  its  soundness, 
which  we  question.  In  the  first  place,  the  fact  that  any  con- 
fidence has  subsequently  been  abused  has  not  been  shown, 
and  the  court  finds  that  no  confidence  was  abused.  The 
respondent,  at  the  time  of  the  agreement,  told  the  appellant 
that  she  would  not  live  with  him  twenty-four  hours  if  he 
swore  at  her  and  the  children.  He  tacitly,  at  least,  agreed 
to  that  proposition  at  the  time,  and  later  made  out  the  deed 
in  question. 

V.  The  statutes  themselves  permit  contracts  of  this  kind 
to  be  made,  subject  to  the  general  rules  which  control  the 
actions  of  persons  occupying  relations  of  confidence  and 
trust  towards  each  other.  The  general  rule  is  stated  very 
succinctly  by  Mr.  Pomeroy,  in  his  work  on  Equity  Jurispru- 
dence, as  follows:  "While  equity  does  not  deny  the  possi- 
bility of  valid  transactions  between  the  two  parties,  yet, 
because  every  fiduciary  relation  implies  a  condition  of  super- 
iority  held  by  one  of  the  parties  over  the  other  in  every 
transaction  by  which  the  superior  party  obtains  a  possible 
benefit,  equity  raises  a  presumption  against  its  validity,  and 
casts  upon  that  party  (the  superior  party)  the  burden  of 
proving  afiirmatively  its  compliance  with  equitable  requisites 
and  of  thereby  overcoming  the  presumption."  (Pomeroy's 
Equity  Jurisprudence,  par.  956.) 

VI.  There  is  naturally  no  presumption  of  the  existence 
of  undue  influence  of  the  wife  over  the  husband;  it  must  be 
inferred,  if  at  all,  from  the  circumstances  of  the  case. 
(1  Bigelow  on  Fraud,  353;  27  Am.  &  Eng.  Ency.  of  Law,  p. 
484;  mioux  v.  Tilloux,  115  Cal.  663.) 
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By  the  Court,  Massey,  J.: 

The  appellant  sought  by  this  action  to  have  canceled  and 
set  aside  a  certain  deed  to  real  estate  situated  in  Washoe 
county,  made  by  him  to  the  respondent,  who  is  his  wife,  the 
execution  of  which  is  claimed  to  have  been  obtained  by  fraud 
and  undue  influence. 

It  is  shown  by  the  complaint,  briefly  stated,  that  the  parties 
were  married  on  the  6th  day  of  May,  1883,  and  ever  since 
have  been  and  were  at  the  commencement  of  the  action  hus- 
band and  wife;  that  they  lived  and  cohabited  together  as 
husband  and  wife  until  about  the  1st  day  of  October,  1896; 
that  there  were  born  of  said  marriage  five  children,  all  of 
whom  are  living;  that  on  the  last-named  date  the  respond- 
ent, without  any  just  cause  or  reason,  abandoned  the  appel- 
lant, taking  with  her  the  said  children;  that  thereafter  she 
instituted  proceedings  to  obtain  a  divorce  upon  the  grounds 
of  alleged  cruelty;  that  the  appellant  thereby  became  greatly 
disturbed  and  agitated  in  mind,  and  feeling  that  there  was 
no  just  reason  for  said  proceedings,  and  that  the  same  would 
be  disgraceful  to  themselves  and  their  children,  and  result 
in  injury  to  their  children,  and  believing  it  would  be  for  the 
best  interests  of  all  concerned  that  the  family  should  be 
reunited,  made  overtures  to  the  respondent  for  that  purpose; 
that  it  was  claimed  by  the  respondent  that  many  of  their 
domestic  troubles  had  been  caused  by  difficulties  over  money 
matters  and  the  use  of  vulgar  and  profane  language  towards 
the  respondent  and  their  children;  that  the  effort  to  adjust 
these  domestic  troubles  resulted  in  certain  agreements  and 
promises,  made  with  perfect  trust  and  confidence,  to  the 
effect  that  the  respondent  should  abandon  the  divorce  pro- 
ceedings instituted,  the  family  should  again  be  reunited,  all 
past  differences  between  them  should  be  forgotten,  each 
should  work  faithfully  to  promote  the  happiness  of  all,  and 
that  the  appellant  should  convey  the  property  in  controversy 
to  the  respondent  for  the  benefit  and  support  of  the  family; 
that,  pursuant  to  such  adjustment,  the  appellant  executed  to 
the  respondent  the  property  in  controversy  on  the  4th  day 
of  November,  1896;  that  the  consideration  recited  in  the 
conveyance  was  one  dollar,  was  not  in  fact  a  consideration 
therefor,  and  no  money  was  paid  or  intended  to  be  paid  as  a 
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oonsideration  of  such  conveyance;  that  the  property  con- 
veyed by  the  deed  constituted  all  the  community  property 
and  a  portion  of  the  separate  property  of  the  appellant. 

It  is  further  shown  by  the  complaint  that  the  respondent 
failed  to  keep  the  promises  made  by  reason  of  which  appel- 
lant was  induced  to  make  such  conveyance;  that,  after  the 
respondent  had  returned  with  their  children  to  appellant's 
home,  the  appellant  had  endeavored  to  keep  his  promises 
except  in  certain  instances;  that  the  respondent,  after  her 
return,  had  conducted  herself  in  a  most  provoking  manner, 
and  in  such  a  way  as  to  try  the  appellant's  patience,  fre- 
quently beyond  endurance,  and  certain  specified  actions  of 
perverseness  are  set  out,  which  are  claimed  to  be  in  direct 
violation  of  respondent's  promises,  and  proof  that  same  were 
made  in  bad  faith;  that  on  the  1st  of  September,  1897,  with- 
out any  cause,  the  respondent  again  deserted  the  plaintiff, 
taking  with  her  their  children,  and  instituted,  in  conjunction 
with  her  brother,  an  unwarranted  criminal  prosecution,  and 
on  the  4th  of  September,  1897,  again  instituted  divorce  pro- 
ceedings upon  the  alleged  ground  of  extreme  cruelty,  which  in 
fact  did  not  exist,  and  demanded  judgment  for  a  dissolution 
of  the  bonds  of  marriage,  the  care,  custody  and  control  of  the 
children,  and  the  personal  property  belonging  to  the  appel- 
lant. A  copy  of  the  deed  is  annexed  to  the  complaint  and 
made  a  part  of  the  same. 

To  this  complaint  the  defendant,  by  answer,  entered  a 
denial;  trial  was  had,  and  the  court  decided  that,  under  the 
pleadings  and  the  proof,  the  appellant  was  not  entitled  to  a 
decree  canceling  the  deed  upon  any  of  the  grounds  alleged. 
A  motion  for  a  new  trial  was  interposed  by  the  appellant, 
the  same  was  submitted  to  the  court  upon  a  statement,  and 
denied.  Thereupon  the  appellant  appealed  from  the  judg- 
ment and  from  the  order  denying  the  motion  for  a  new  trial. 
The  error  assigned  and  discussed  by  counsel  for  appellant  in 
his  brief  is  that  the  decision  and  judgment  of  the  court  are 
not  supported  by  and  are  contrary  to  the  evidence,  and  are 
contrary  to  the  law. 

It  will  bp  observed  that  the  right  of  the  appellant  to 
recover  in  the  action  is  based  upon  the  actual  fraud  of  the 
respondent  in  making  the  agreement  and  promises  for  the 
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adjustment  of  their  domestic  troubles,  which  were  claimed 
to  be  the  sole  consideration  of  the  conveyance;  and  such 
fraud  is  alleged  to  have  been  proven  by  the  subsequent  acts 
of  the  respondent  in  violation  of  the  agreement,  from  which 
it  is  urged  that  the  respondent  did  not  enter  into  the  agree- 
ment in  good  faith  or  with  the  intention  to  keep  the  same. 
The  right  to  recover  is  also  based  upon  constructive  fraud 
arising  from  the  fact  that  the  conveyance  was  executed  while 
the  relation  of  husband  and  wife  existed  between  the  par- 
ties, such  conveyance  being  to  the  advantage  of  the  respond- 
ent and  not  to  the  advantage  of  the  appellant. 

As  to  the  first  claim,  the  court  found  in  direct  terms  that 
it  was  not  sustained  by  the  proofs.  The  facts  relating  to  the 
divorce  proceedings  are  established  by  the  records  in  that 
action.  The  facts  relied  upon  by  counsel  for  appellant  other 
than  those  shown  by  the  record  are  taken  almost  entirely 
from  the  testimony  of  appellant.  An  examination  of  the 
record  discloses  that  nearly,  if  not  all,  material  points  upon 
which  appellant  relies  were  contradicted  or  materially 
changed  by  the  testimony  of  the  respondent — not  only  as 
to  the  facts  touching  the  violation  of  the  agreement  by  the 
respondent,  which  go  to  her  good  faith  in  making  it,  but  it 
also  contradicts  or  modifies'  the  testimony  of  appellant  upon 
the  very  materi&l  point  as  to  the  reason  und  purposes  of  the 
execution  of  the  deed.  This  court  will  not,  under  well-estab- 
lished rules,  weigh  the  evidence  or  determine  the  credibility 
of  witnesses,  and,  in  cases  where  the  record,  as  in  this,  dis- 
closes a  substantial  conflict  in  the  evidence,  will  allow  the 
findings  and  judgment  of  the  trial  court  to  stand. 

Coming  now  to  the  question  of  constructive  fraud,  we  find 
that  our  statute  provides  that  either  husband  or  wife  may 
enter  into  any  contract,  engagement,  or  transaction  with  the 
other,  or  with  any  other  person  respecting  property,  which 
either  might  enter  into  if  unmarried,  subject,  in  any  con- 
tract, engagement,  or  transaction  between  themselves,  to  the 
general  rules  which  control  the  actions  of  persons  occupying 
relations  of  confidence  and  trust  towards  each  other.  (Gen. 
Stats.  617.) 

The  general  rule  of  equity  regulating  dealings  between 
parties  occupying  fiduciary  relations,  or  relations  of  trust 
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and  confidence,  is  well  known.  It  is  said:  "In  this  class 
of  cases  there  is  often  to  be  found  some  intermixture  of 
deceit,  imposition,  overreaching,  unconscionable  advantage, 
or  other  mark  of  direct  and  positive  fraud.  But  the  prin- 
ciple on  which  courts  of  equity  act  in  regard  thereto  stands, 
independent  of  any  such  ingredient,  upon  a  motive  of  gen- 
eral public  policy;  and  it  is  designed  in  some  degree  as  a 
protection  to  the  parties  against  the  effect  of  overweening 
confidence  and  self-delusion  and  the  infirmities  of  hasty  and 
precipitate  judgment."     (Story's  Eq.  Jur.  sec.  307.) 

It  is  also  said :  "  The  doctrine  to  be  examined  arises  from 
the  very  conception  and  existence  of  a  fiduciary  relation. 
While  equity  does  not  deny  the  possibility  of  a  valid  trans- 
action between  the  two  parties,  yet,  because  every  fiduciary 
relation  implies  a  condition  of  superiority  held  by  one  of  the 
parties  over  the  other  in  every  transaction  between  them  by 
which  the  superior  party  obtains  a  possible  benefit,  equity 
raises  a  presumption  against  its  validity,  and  casts  upon 
that  party  the  burden  of  proving  aflSrmatively  its  compliance 
with  equitable  requisites,  and  thereby  overcoming  the  pre- 
sumption."    (Pomeroy's  Eq.  Jur.  sec.  956.) 

The  foundation  of  this  principle  is  based  upon  the  fact 
that  the  law  implies  that  one  of  the  parties  to  the  relation 
has  a  superiority  over  the  other,  and  that  the  contract  is  to 
the  advantage  of  the  one  presumptively  superior.  The  rela- 
tion itself  often  suggests  in  which  of  the  parties  this  pre- 
sumptive superiority  rests.  Thus,  the  mere  statement  of 
"  guardian  and  ward,"  "  parent  and  child,"  or  "  attorney  and 
client "  suggests  the  party.  The  rules  of  the  common  law 
recognized  the  husband  as  the  superior  party  in  the  rela- 
tion of  husband  and  wife.  (Schouler's  Domestic  Relations, 
pp.  10,  51.) 

Whether  or  not  our  statute  intended  to  adopt  the  rule  of 
the  common  law  in  this  class  of  cases  under  which  the  hus- 
band was  recognized  as  the  superior  party  in  the  relation  of 
husband  and  wife,  it  is  not  necessary  to  decide.  If  it  does, 
then,  without  further  showing,  must  the  contention  of  the 
appellant  fall,  and  the  judgment  be  sustained.  Our  statute 
regulating  the  domestic  affairs  in  respect  to  the  community 
property  recognizes  the  superiority  of  the  husband  in  this 
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relation.  But  assuming  that,  under  the  facts,  the  law  recog- 
nizes the  wife  as  the  superior  party  in  this  relation,  and 
applying  the  general  rule  stated  in  Story  (Story's  Equity 
Jurisprudence,  sec.  323)  based  upon  the  reasons  of  the  rule 
given  by  Story  and  Pomeroy  as  above  cited — that  whenever 
confidence  is  imposed,  and  one  party  has  it  in  his  power,  in 
a  secret  manner,  for  his  own  advantage,  to  sacrifice  those 
interests  which  he  is  bound  to  protect,  he  will  not  be  per- 
mitted to  hold  any  such  advantage — then  must  the  appel- 
lant's case  fall. 

The  trial  court  found,  in  terms,  that  the  parties  had  treated 
each  other  coolly  and  deliberately,  each  believing  that  what 
they  agreed  to  was  for  the  best  interests  of  all  concerned.  It 
seems  to  us,  from  the  showing  made  by  both  parties,  that 
their  domestic  troubles  were  caused  in  part  by  complaints  on 
account  of  the  failure  of  the  appellant  to  furnish  necessaries 
for  the  respondent  and  their  children,  or  the  means  to  pur- 
chase the  same;  that  much  of  the  property  conveyed  was 
community  property;  that,  after  the  first  separation,  they 
met  a  number  of  times  and  endeavored  to  adjust  their  diffi- 
culties; that  memoranda  of  terms  of  settlement  were  made 
and  submitted,  discussed  and  considered  deliberately;  that, 
after  the  terms  had  been  practically  agreed  upon,  quite  a 
time  expired  before  the  conveyance  was  made;  that  the 
appellant  was  a  strong,  healthy  man;  that  each  was  carefully 
and  deliberately  looking  after  his  or  her  own  interests;  that 
each  believed  the  other  was  acting  in  good  faith;  that,  after 
the  execution  of  the  deed,  discussions  occurred  as  to  the  sub- 
sequent conduct  of  the  parties  in  reference  to  their  agreement; 
that  both  were  desirous  of  settling  their  troubles  and  resum- 
ing the  marital  relations;  that  both  had  violated  the  terms 
of  their  compact,  and,  by  the  testimony  of  the  respondent, 
that  the  deed  was  executed  for  the  support  of  the  respondent 
and  their  children  in  case  the  appellant  should  fail  to  keep 
his  promises.  To  state  the  matter  differently,  it  does  not 
appear  from  the  evidence  that  the  respondent  sacrificed,  in 
.secret  manner,  for  her  own  advantages,  in  violation  of  con- 
fidence, any  interest  which  she  was.  bound  to  protect. 

The  trial  court  in  discussing  this  matter  uses  the  following 
language:     ''The  plaintiff  is  a  strong,  industrious,  temperate 
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and  determined  man,  who,  by  thrift  and  energy,  has  accumu- 
lated valuable  property.  That  he  is  strong-willed  and  reso- 
lute is  manifest.  It  is  also  plain  that  he  is  of  quick  temper, 
and,  upon  reflection,  conscious  of  the  errors  which  his  hasty 
temper  leads  him  into.  From  his  own  admissions,  it  is  clear 
that  he  did  not  think  that  he  had  lived  up  to  his  part  of  the 
agreement.  The  first  separation  was  because  of  his  per- 
sistent use  of  violent  and  profane  language — a  habit  which 
he  admits  he  could  control;  and  the  failure  of  the  defendant 
to  continue  to  live  with  him,  as  she  had  agreed  to  do  by  this 
contract,  was  chiefly  due  to  the  same  cause.  The  defendant 
also  is  suflQciently  determined  and  persistent  to  fully  protect 
her  rights  in  any  dealings  which  the  parties  had.  I  see  no 
evidence  of  any  undue  influence  or  inequality  in  the  parties 
to  this  transaction,  or  any  advantage  of  position  which  raises 
any  presumption  or  proof  of  fraud,  actual  or  constructive. 
The  causes  which  have  prevented  the  full  performance  of 
this  agreement  seem  to  me  to  be  individual  rather  than  con- 
tractual— to  be  matters  subsequent  to  and  independent  of  the 
deed  rather  than  entering  into  its  execution  and  impairing  its 
validity.  The  only  confidence  which  was  misplaced  was  the 
confidence  which  was  mutually  entertained  in  the  ability  of 
each  to  forget  and  forgive  their  past  domestic  differences,  and 
begin  life  anew,  in  accordance  with  their  agreement." 

An  examination  of  the  testimony  presented  in  the  record 
seems  to  fully  sustain  this  statement  of  the  trial  court. 

A  number  of  cases  decided  by  the  Supreme  Court  of  Cal- 
ifornia and  by  the  courts  of  other  states  have  been  cited  in 
support  of  the  appellant's  contention.  It  is  only  necessary 
to  say  that  an  examination  of  those  cases  clearly  shows 
wherein  they  are  distinguishable  from  the  case  at  bar. 

The  case  of  Brison  v.  Brison,  75  Cal.  529,  and  90  Cal.  329, 
was  an  action  to  compel  a  reconveyance  of  property  from  the 
wife  to  the  husband  where  such  property  had  formerly  been 
conveyed  to  the  wife  in  trust,  and  where  such  reconveyance 
had  been  refused. 

The  case  of  Dolliver  v.  DoUiver,  94  Cal.  642,  was  brought 
by  the  wife  to  rescind  a  contract  obtained  by  the  husband 
after  abandonment  and  the  institution  of  proceedings  in 
divorce  by  the  husband  under  proof  that  the  wife  was  a  suf- 
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ferer  from  nervous  prostration  at  the  time,  and  the  recitals 
in  the  contract  as  to  the  property  of  the  husband  and  the 
rights  of  the  wife  were  false,  and  that  the  divorce  proceed- 
ings were  brought  by  the  husband  to  harass  his  wife,  and  as 
a  means  of  coercing  her  to  surrender  her  property  to  him. 

So,  Hayne  v,  Herman^  97  Cal.  262,  was  an  action  to  have 
certain  property  declared  trust. 

The  action  in  LHckerson  v.  Dickersony  24  Neb.  530,  was 
brought  to  compel  the  reconveyance  of  property  to  the  hus- 
band by  the  wife,  where  such  conveyance  had  been  obtained 
by  the  wife  upon  the  suggestion  that,  in  case  of  the  hus- 
band's death,  she  would  be  left  without  support,  and  she 
thereafter  abandoned  him  without  cause.  The  court  held 
that  where  a  party,  who,  by  means  of  confidential  relations 
between  the  parties,  obtains  the  property  of  the  other  by 
deceit  and  imposition,  will  be  compelled,  in  a  proper  case, 
by  a  court  of  equity,  to  restore  the  same.  Applying  the  rule 
announced  in  this  case  to  the  one  at  bar,  in  view  of  the  facts 
already  stated,  it  cannot  be  said  that  the  deed  from  the 
appellant  was  obtained  by  the  deceit  or  imposition  of  the 
respondent. 

It  is  not  necessary  to  further  review  the  authorities  relied 
upon  by  the  appellant,  as  the  ones  already  commented  on 
mark  the  difference  between  the  case  at  bar  and  the  cases 
cited. 

The  claim  of  the  appellant  that  the  court  erred  in  refusing 
to  allow  him  to  answer  certain  questions  asked  in  no  wise 
prejudiced  his  rights.  It  appears  from  the  testimony  that 
all  the  facts  relating  to  the  transaction  between  the  parties 
had  been  fully  detailed  by  the  appellant,  and  it  was  not 
material  to  the  issues  whether  the  appellant  expected  or  did 
not  expect  that  his  wife  would  make  a  demand  for  the  con- 
veyance; nor  was  it  material  whether  or  not  he  expected  any 
pecuniary  benefit  from  the  transfer  of  the  property.  For 
the  same  reasons,  the  ruling  of  the  court  upon  the  other 
questions  asked  in  no  manner  prejudiced  his  rights. 

The  judgment  of  the  court  and  the  order  appealed  from 
will  be  affirmed. 


Digitized  by 


Google 


422  Bliss  v.  Grayson.  [24th  Nev. 


Points  decided. 


[No.  I68S.3 
.,g  ^i         GEORGE  D.  BLISS,  Respondent,  v.  GEORGE  W.  GRAY- 
SON AND  J.  P.  ANDERSON,  Appellants. 

Practice  on  Appeal— Noticb—Pobm—Clbbical  Dbfbcts.  Notices  of 
appeal  are  to  be  liberally  constraed,  and  they  will  be  held  sufficient 
if,  by  fair  constraction  or  reasonable  intendment,  the  court  can  say 
that  the  appeal  is  taken  from  a  judgment  or  an  order  in  a  partic- 
ular case.  Clerical  defects,  suggested  by  the  reading  of  the  notice 
itself,  will  not  be  sufficient  to  authorise  a  dismissal  of  an  appeaL 

Ordbbs  or  Court — Recitals.  Where  an  order  recites  that  it  was  made 
by  the  court  it  is  sufficient,  notwithstanding  it  is  simply  signed  by 
the  district  judge.     . 

Practice— Notice  of  Appeal— Seryicb  on  Codefbndants.  Where  code- 
fendants  have  made  separate  motions  for  a  new  trial,  the  defendant 
whose  motion  is  denied  may  appeal  without  serving  a  notice  of 
appeal  on  his  codefendants,  whose  motion  has  never  been  passed 
upon  by  the  court,  and  who  are  not  adverse  parties  to  the  appellant 

Idem— New  Trial— Statement— Record  on  Appeal.  Under  the  amended 
practice  act  of  1893  (Stats.  1898,  p.  88),  providing  that,  on  the  argu- 
ment of  a  motion  for  new  trial,  reference  maybe  made  to  the  plead- 
ings, depositions  and  evidence,  and  the  minutes  of  the  court,  the 
trial  court,  in  determining  the  right  of  a  party  to  a  new  trial,  is  not 
limited  to  the  specific  matters  contained  in  the  statement  or  affida- 
vits on  motion  for  a  new  trial ;  and  the  original  pleadings  will  be 
considered  as  part  of  the  record  on  appeal,  although  not  embodied 
in  such  statement,  or  identified  as  having  been  read  or  referred  to  on 
the  hearing  of  the  motion. 

Practice  on  Appeal— Filing  of  Record.  Under  the  law  permitting  an 
appellant  to  file  the  original  papers  constituting  the  record  on 
appeal,  a  volume  of  the  original  engrossed  statement  on  motion  for 
new  trial  may  be  considered,  although  not  filed  until  after  the  other 
volumes  of  the  record  have  been  filed. 

Idem — Statement- Right  of  Copabties  to  Use.  Where  coparties  make 
a  joint  statement  on  motion  for  a  new  trial,  it  is  the  right  of  any  one 
of  them  to  use  such  statement  on  appeal. 

Idem— Notice  of  Appeal— Sbbvicb.  A  notice  of  appeal  by  a  defendant 
need  not  be  served  on  defendants  who  were  dismissed  from  the 
action  before  judgment. 

Appeal — Cebtificate  to  Transcript — Waivbb.  Respondent,  by  appear- 
ing and  filing  his  points  and  authorities  upon  the  merits  of  the 
case,  waives  all  objection  to  the  clerk's  certificate  to  the  record. 

Practice— Parties-Nuisance— Injunction.  In  an  action  to  abate  and 
enjoin  a  nuisance  only  those  persons  should  be  made  parties  who 
would  be  liable  to  respond  in  damages. 

Idem — Idem— Rights  op  Others  Affected— Must  Be  Made  Pabtieb. 
Under  Qen.  Stats.  3039,  providing  that,  when  a  complete  determina- 
tion of  the  controversy  cannot  be  had  without  the  presence  of -other 
parties,  the  court  must  order  them  brought  in.  All  persons  mate- 
rially interested,  either  legally  or  equitably,  in  the  subject  matter  of 
the  suit,  must  be  made  parties  when  their  rights  will  be  affected  by 
the  final  decree. 
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Idxm—Idxm— Injunction— OwnsBS  of  Watsr  Riobts.  Where,  in  a  salt  to 
enjoin  the  diversion  of  the  water  of  a  stream  as  interfsring  with 
plaintiff's  right  to  a  specific  quantity  thereof  for  irrigation,  both 
plaintiff  and  defendants  have  acquired  rights  to  the  use  of  the 
waters  by  the  appropriation  thereof  by  means  of  dams  and  ditches, 
and  defendants  claim  by  right  duporior  to  the  rights  of  other  land 
owners  who  maintain  dams  between  those  of  plaintiff  and  defend- 
ants, such  intermediate  owners  are  necessary  parties  to  the  suit. 

Idkm—Idbm— Idem-— Idem— Diversion  of  Water  bt  Persons  Not  Partisb 
TO  Suit.  Where  a  great  quantity  of  water  usually  flows  in  a  stream, 
in  excess  of  any  claim  of  right  of  plaintiff  thereto  for  irrigation,  and 
a  bona  fide  claim  of  right  to  a  part  thereof  had  been  made  by  defend- 
ants in  manner  and  form  required,  and  such  right  had  been  exer- 
cised by  them  peaceably  for  a  great  number  of  years  prior  to  any 
alleged  invasion  of  plaintiff's  right,  and  the  diversion  alleged  is 
shown  to  have  been  made  in  great  part  by  persons  other  than 
defendants,  by  means  of  dams  between  those  of  plaintiff  and  defend- 
ants, plaintiff  will  not  be  entitled  to  enjoin  the  diversion  by  defend- 
ants, without  showing  that  such  other  persons  had  or  claimed  a 
right  to  the  water  diverted  by  them. 

WATERr—lRRiQATioN—NuisANCB— Prescription.  The  maintenance  of  dams 
for  the  purpose  of  diverting  waters  for  irrigation,  and  the  diversion 
thereof  for  such  purpose,  so  as  to  materially  diminish  the  amount, 
or  even  consume  the  entire  quantity,  flowing  in  a  stream,  is  not  of 
itself  a  nuisance,  where  such  diversion  has  been  continued  for  a 
great  number  of  years  under  claim  of  right. 

Appeal  from  the  District  Court  of  the  State  6f  Nevada, 
Humboldt  county;  A.  L.  Fitzgerald,  District  Judge: 

Action  by  George  D.  Bliss  against  George  W.  Grayson  and 
others.  From  a  judgment  for  plaintiff,  defendants  appeal. 
Reversed. 

The  facts  sufficiently  appear  in  the  opinion. 

Robert  M,  Clarke,  for  Appellants: 

I.  The  action  being  to  abate  a  nuisance,  and  there  being 
thirty  defendants,  acting  independently,  there  is  a  fatal  mis- 
joinder of  parties,  and  the  action  must  fall.  (Gould  on 
Waters,  sec.  397;  47  Conn.  260,  273,  274;  10  Allen,  591;  77 
N.  Y.  61;  63  Barb.  Ill;  35  Wis.  41;  53  Pa.  St.  142;  40  Md. 
1;  32  Cal.  166-168;  53  Cal.  724,731-734;  8  Ency.  Law  & 
Eq.  217.) 

II.  If  thirty  persons  acting  independently  may  be  joined 
in  one  suit,  all  may  be,  and,  to  avoid  a  multiplicity  of  suits, 
all  must  be  joined.  (Story  Eq.  PI.  sec.  72-76;  2  Atk.  574; 
Pomeroy's  Eq.  Jur.  sec.  114;  57  Cal.  56;  87  Cal.  433.) 

III.  To  enable  plaintiff  to  maintain  this  action  it  must 
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appear  that  plaintiff  has  been  deprived,  and  will  continue 
to  be  deprived,  of  a  right,  to  wit,  the  right  to  have  water  to 
irrigate  his  land.  (Gould  on  Waters,  sec.  512,  517;  Wood, 
Law  of  Nuisances,  sec.  867-771-772;  Fisher  v.  Clarke^  41 
Barb.  327;  70  Pa.  St.  415;  57  Pa.  St.  107;  Kerr  on  Injunc- 
tions, sec.  172;  High  on  Injunctions,  sec.  742.)  In  this  case 
it  does  not  appear  that  the  deprivation  or  injury  is  contin- 
uous; on  the  contrary,  the  injury  was  occasioned  by  excess- 
ive drought,  and,  if  any  suit  would  lie,  it  should  be  against 
Providence.  It  must  also  appear  that  defendants  are  the 
wrongdoers,  that  is  to  say,  produce  the  injury.  (Gould  on 
Waters,  sec.  512;  Proctor  v.  Jennings,  6  Nev.  87-88;  3  Fair- 
field, 238;  9  Watts,  119.)  In  this  case  plaintiff  was  not 
injured  by  defendant's  dams,  but  by  the  exceptional  dryness 
of  the  season. 

IV.  There  is  more  water  in  ordinary  years  than  plaintiff 
requires,  or  is  entitled  to  have;  and  defendants  have  a  right 
to  this,  and  cannot  be  enjoined  from  taking  it.  (Pomeroy, 
sec.  83-84;  13  Cal.  38-40;  21  Cal.  381-382;  10  Nev.  254;  6 
Nev.  87-88;  Gould  on  Waters,  sec.  213-214,  407-409.) 

V.  In  an  action  for  an  injunction,  the  real  wrongdoers 
must  be  found.  Defendants  cannot  take  the  water  without 
dams.     To  abate  the  dams  would  destroy  their  right. 

VI.  The  court  erred  in  treating  the  action  as  one  to  abate 
a  nuisance,  and  refusing  to  adjudicate  the  rights  of  the  par- 
ties to  the  suit.  If  the  action  is  one  to  abate  the  dams  of  the 
several  parties,  it  is  bad  either  (a)  for  non-joinder,  because 
all  the  parties  maintaining  dams  in  the  river,  and  diverting 
water,  are  not  before  the  court,  so  that  it  might  appear  which 
dams,  if  any,  were  wrongfully  diverting  water;  or  (6)  mis- 
joinder, because  three  persons,  severally  maintaining  dams 
and  acting  independently,  are  united  in  the  same  action. 
(Gould  on  Waters,  sec.  222,  397,  398;  Sellick  v.  Hall,  47 
Conn.  260;  77  N.  Y.  51;  35  Wis.  41;  32  Cal.  166;  53  Cal. 
724;  53  Penn.  St.  142;  40  Md.) 

VII.  Neither  Grayson  nor  Anderson  could  be  sued  because 
Dunphy  maintained  a  dam,  for  they  had  nothing  to  do  with 
Dunphy's  dam,  and  had  no  power  to  remove  it.  They  could 
not  prevent,  and  were  in  no  manner  responsible  for,  Dunphy's 
act.     And,  except  upon  the  theory  that  the  action  is  one  in 
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equity  to  determine  the  rights  of  adverse  claimants  to  have 
the  water,  or  a  portion  of  the  water  of  the  stream,  it  could  not 
be  maintained  at  all.  In  this  arid  region,  where  irrigation  is 
a  necessity,  dams  in  the  streams  are  authorized  by  law,  dnd 
are  necessary  for  the  diversion  of  water.  Dams  are  not  a 
nuisance  per  se.  They  only  become  a  nuisance,  if  at  all, 
when  they  operate  to  produce  some  substantial  injury,  or 
impair  some  valuable  and  superior  right.  (Gould  on  Waters, 
sees.  401-410;  Embrey  v.  Owen^  6  Exch.  353,  368;  Durmoni  v. 
Kellogg,  29  Mich.  420,  422,  425;  EUiot  v.  Fitchburg  R.  Co.,  10 
Cush.  191, 197;  Union  M.  &  M,  Co.v.  Dangberg,2  89LW.;  Wood 
on  Nuisances,  sec.  373,  374;  Wadsworth  v.  TUlotsonj  15  Conn. 
3G9;  OiUett  v.  Johnson,  30  Conn.  183;  Wood  on  Nuisances, 
sec.  788,  789.) 

VIII.  If  the  action  be  one  to  abate  a  nuisance,  caused  by 
the  wrongful  diversion  of  water  away  from  plaintiff's  land, 
not  only  must  a  substantial  injury  be  shown,  but  the  real 
wrongdoers  must  be  found.  For,  since  the  Humboldt  river 
in  ordinary  years  carries  more  water  than  Bliss  is  entitled  to 
have,  the  defendants  were  entitled  to  have  the  surplus,  and 
if  other  parties  who  were  without  right  diverted  water,  they 
were  the  real  wrongdoers,  and  should  have  been  sued;  at 
least,  they  should  have  been  joined  in  the  suit,  so  that  defend- 
ants, Grayson  and  Anderson,  might  have  cleared  themselves, 
and  caused  the  real  wrongdoers  to  be  enjoined. 

IX.  In  a  large  stream  like  the  Humboldt,  flowing,  during 
the  irrigating  season  of  ordinary  years,  nearly  one  hundred 
thousand  inches  of  water,  and  supplying  a  vast  community 
with  water  for  both  their  natural  and  artificial  wants,  a 
manifest  and  imperative  public  policy  demands  that  vexa- 
tious, harassing  litigation  be  avoided,  and  that  where  a 
single  suit  will  accomplish  the  result  of  many,  this  single 
suit  shall  be  brought — indeed,  must  be  brought — and  the 
rights  of  claimants  ascertained  and  fixed  by  a  single  decree. 
It  is  one  of  the  most  important  functions  of  equity  to  do 
complete  justice,  and  not  by  halves.  To  avoid  a  multiplicity 
of  suits  and  prevent  future  litigation,  is  a  principal  source 
of  equity  jurisdiction.  In  this  case  the  exact  opposite  seems 
to  have  been  the  guiding  motive  of  the  court,  for  the  court 
dismissed  parties  who  wejre  before  it  asserting  rights,  and, 
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after  hearing  the  evidence,  refused  to  fix  the  rights  of  the 
remaining  defendants,  who,  at  great  expense  of  time  and 
money,  had  exhibited  their  rights  to  the  court.  No  greater 
disregard  of  the  duties  of  a  couBt  of  equity,  or  abuse  of  its 
authority,  could  be  displayed  than  is  shown  in  this  case. 
Thirty  persons,  each  claiming  and  using  a  portion  of  the 
water  of  the  stream  adversely  to  plaintiff,  are  sued,  served 
with  the  process  of  the  court,  forced  to  employ  counsel  and 
plead,  and  make  proof  of  their  rights,  and  then  twenty-seven 
of  them  are  dismissed  upon  the  motion  of  plaintiff  and 
against  the  objection  of  the  remaining  defendants.  And  as 
to  the  remaining  defendants,  the  court  refuses  to  fix  their 
affirmative  rights,  either  as  to  the  plaintiff,  the  defendants 
dismissed,  or  among  themselves.  If  this  proceeding  is  sanc- 
tioned by  the  court,  then,  indeed,,  is  the  first  principle  of 
equity  subverted,  and  ^endless  litigation  brought  upon  the 
country.  For,  in  this  case,  Bliss  may  maintain  a  separate 
suit  against  each  person  maintaining  a  dam  on  the  Hum- 
boldt river,  or  any  of  its  tributaries,  and  each  person  main- 
taining a  dam  may  bring  a  separate  action  against  every 
other  person  diverting  water  above  him,  so  that  many  hun- 
dreds— nay,  many  thousands — of  suits  could  be  brought,  and 
the  millennium  would  come,  and  the  substance  of  every  liti- 
gant be  exhausted,  before  the  end  would  be  reached.  Indeed, 
if  the  example  of  this  case  were  followed  and  defendants 
refused  affirmative  relief,  each  claimant  of  water  would  be 
forced  to  bring  suit  against  every  other  claimant  before  he 
could  get  a  decree  effectively  establishing  his  right.  Nor  is 
the  course  pursued  in  this  case  at  all  in  keeping  with  the 
practice  in  this  state;  on  the  contrary,  it  is  contrary  thereto. 
In  Lobdell  v.  Hall  and  Simpson,  2  Nev.  274,  defendants  claimed 
a  portion  of  the  water  and  had  decree  therefor.  In  Barnes 
V.  Sabron,  all  the  persons  living  on  the  stream,  and  claiming 
an  interest  in  the  water,  were  before  the  courts,  and  the  rights 
of  all  were  settled  by  the  decree.  In  Dick  v.  Caldwell,  14 
Nev.  167,  all  parties  claiming  an  interest  on  the  stream, 
twenty  in  all,  were  joined  as  defendants,  and  the  rights  of 
all  were  fixed  by  the  decree.  In  Smith  v.  Logan,  18  Nev.  149, 
the  court  not  only  decreed  the  rights  of  defendant,  Logan, 
but  directed  the  court  below  to  modify  its  decree  as  to  him. 
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In  this  case  the  court  dearly  indicates  that  all  parties  claim- 
ing an  interest  should  be  united  in  the  suit.  In  Schviz  y. 
Sweeneyj  19  Nev.  359,  all  the  defendants  claimed  an  interest 
in  the  stream,  and  the  court,  in  its  opinion,  says:  '^Excep- 
tions were  taken  to  the  failure  of  the  court  to  ascertain,  by 
its  findings  of  fact,  the  extent  of  defendant's  appropriation 
of  water.  The  decree  provides  that  the  water  of  the  channel 
shall  pass  over  the  lands  of  plaintiff,  before  any  right  to  its 
use  by  defendant  shall  attach.  In  this  respect,  it  is  techni- 
cally  erroneous.  Defendant,  as  an  appropriator  of  the  water, 
should  have  the  right  to  divert  it  to  the  extent  of  his  appro- 
priation, either  above  or  below  the  lands  of  plaintiff.  The 
decree  should  have  ascertained  the  amount  of  water  to  which 
he  was  entitled,  and  recognized  this  right." 

W.  S.  Bonnifield  and  Byron  Waters,  for  Respondent: 

I.  Those  defendants  who  obtained  a  judgment  of  dis- 
missal in  this  action  are  not  necessary  or  indispensable  par- 
ties to  a  determination  of  the  issues  as  between  respondent 
and  appellants.  {Cole  S.  M.  Co.  v.  Virginia  W.  Co.,  1  Saw. 
473;  Rosina  v.  Trowbridge,  20  Nev.  105;  BlaisdeU  v.  Stephens, 
14  Nev.  17;  Wheeler  v.  Wooster,  10  Allen,  501;  Angell  on 
Watercourses,  sec.  404;  Pomeroy  on  Code  Remedies,  sec. 
329.)  In  equitable  actions  there  is  a  broad  distinction 
between  *' necessary"  and  ^^ proper ^^  defendants;  and  sec.  330, 
1  Saw.  473;  57  Cal.  56,  as  to  who  are  ^'necessary"  and  who 
*^proper^^  parties. 

II.  All  persons  intending  and  threatening  au  invasion  of 
the  right,  or  any  number  of  them  less  than  all,  may  be 
joined  and  proceeded  against  in  the  same  suit  to  compel  a 
cessation  of  the  invasion  of  that  right  in  the  future.  {Blais- 
deU V.  Stephen,  14  Nev.  17,  23,  24;  Hillman  v.  Newington,  57 
Cal.  56;  People  v.  Gold  Run  Co.,  66  Cal.  138,  148,  150;  Heil- 
hron  V.  Canal  Co.,  76  Cal.  17;  Oould  v.  Stafford,  77  Cal.  67; 
Woodruff  V.  NoHh  Bloomfield  Co.,  8  Saw.  628,  630,  637;  Cole 
M.  Co.  V.  Virginia  W.  Co.,  1  Saw.  473,  476,  477.) 

III.  Where  a  nuisance  is  committed  by  several,  and  is  a 
malfeasance,  the  plaintiff  may  sue  any  of  those  who  did  the 
wrong,  and  the  non-joinder  of  the  others  cannot  be  pleaded 
in  abatement;   as,  if   the  rightful  flow  of   the  waters  of  a 
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stream  is  obstructed  by  the  joint  action  of  several  parties, 
although  not  acting  in  combination  or  by  concert,  it  is  no 
defense  to  the  maintenance  of  an  action  against  one  of  them 
that  all  are  not  joined  as  defendants;  but  this  objection  goes 
only  to  the  damages.     (Angell  on  Watercourses,  sec.  404.) 

IV.  There  is  no  misjoinder  of  parties  defendant.  This  is 
not  an  action  to  recover  damages.  The  wrongful  diversion 
of  the  water  is  tortious,  the  cause  of  action  is  both  joint  and 
several,  and  any  number  of  such  wrongdoers  may  be  sued. 
{Cole  S.  M.  Co,  V.  Virginia  W.  Co.,  1  Saw.  473;  Woodruffs, 
North  Bloomfieldy  8  Saw.  628;  Hillman  v.  Newington,  57  Cal.  56; 
Blaisdell  v.  Stephens^  14  Nev.  19;  Wheeler  v.  Wooater,  10  Allen, 
501;  Angell  on  Watercourses,  sec.  404;  Pomeroy  on  Code 
Remedies,  sees.  271,  273,  274;  and  sees.  275-6-7-8  and  9,  as 
to  liability  in  actions  ex  contractu;  sees.  281-2,  as  to  liability 
in  actions  ex  delicto]  sec.  307,  common  law  as  to  liability  for 
torts  not  changed  by  the  code.) 

V.  The  diversion  of  the  water  of  a  stream  is  a  private 
nuisance  to  the  prior  appropriator  who  is  injured  thereby, 
and  he  can  maintain  an  action  for  such  nuisance.  For  a 
past  diversion,  the  only  remedy  is  a  recovery  of  damages;  but 
when  the  diversion  is  contintUng,  equity  will  interfere  by 
injunction.  (Black's  Pomeroy  on  Water  Rights,  sec.  72; 
Tuolumne  W,  Co,  v.  Chapman,  8  Cal.  392:  Parke  v.  Kilham,  8 
Cal.  77;  Brown  v.  Ashley,  16  Nev.  512,  et  seq.;  Angell  on 
Watercourses,  sec.  388.) 

VI.  The  statute  of  March  13,  1895  (Stats.  1895,  p.  58), 
does  not  in  any  way  change  the  papers  which  must  consti- 
tute "  the  record  on  appeal."  It  merely  provides  that  instead 
of  a  transcript  or  copy  of  those  papers,  the  originals  them-  " 
selves  may  be  sent  up  as  "  the  record  on  appeal."  But  the 
same  papers  which  constituted  "  the  record  on  appeal "  in 
any  given  case,  before  that  act  was  passed,  constitute  "the 
record  on  appeal "  since  the  passage  of  this  act.  {Holmes  v. 
Iowa  M,  Co,,  23  Nev.  23;  Peers  v.  Reed,  23  Nev.  404.) 

VII.  Section  340  of  the  civil  practice  act  is  mandatory 
in  its  requirement  that  the  appellant  ^^  shall  furnish  the 
court "  with  the  papers  which  constitute  "  the  record  on 
appeal."  And,  "  if  the  appellant  fails  to  furnish  the  requi- 
site papers,  the  appeal  may  be  dismissed."     For  the  supreme 
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court  has  no  jurisdiction  to  review  a  case  on  appeal,  unless 
the  papers  requisite  to  constitute  ^'  the  record  on  appeal " 
are  furnished.  And  the  latter  part  of  this  section  provides 
what  disposition  shall  be  made  of  cases  in  which  the  papers 
requisite  to  constitute  "  the  record  on  appeal "  are  not  fur- 
nished by  the  appellant.  Since  the  supreme  court  cannot 
review  a  case  on  appeal  except  upon  **  the  record  on  appeal," 
composed  of  the  papers  requisite  to  constitute  such  a  record, 
and  since  it  is  incumbent  on  the  appellant  to  furnish  such  a 
record,  if  he  fails  to  do  so,  the  only  disposition  which  can  be 
made  of  such  a  case  is  to  dismiss  the  appeal;  and  this  latter 
part  of  the  section  invests  the  supreme  court  with  the  author- 
ity to  make  that  disposition  of  a  case  where  the  papers 
requisite  to  constitute  "  the  record  on  appeal "  are  not  fur- 
nished. The  statute  is  emphatic  in  its  mandate  that  the 
appellant  shall  furnish  the  requisite  papers.  It  is  incumbent 
on  the  appellant  to  furnish  the  papers  requisite  to  constitute 
that  record.  Such  a  "record  on  appeal''  must  be  furnished 
as  will  give  the  supreme  court  jurisdiction  to  review  the  mat- 
ters complained  of,  or  the  appeal  cannot  be  heard. 

VIII.  As  to  what  are  "  the  papers  used  on  the  hearing  in 
the  court  below"  depends  wholly  upon  the  kind  of  order 
which  is  appealed  from.  If  the  order  appealed  from  is  an 
order  granting  or  refusing  a  motion  for  new  trial,  then  "  the 
papers  used  on  the  hearing  in  the  court  below  "  will  depend 
wholly  upon  the  general  grounds  or  "  causes "  upon  which 
the  motion  was  made.  For  example,  if  the  "  cause  "  is  one 
mentioned  in  the  first  four  subdivisions  of  section  195  of  the 
practice  act,  we  see  by  section  196  that  "  affidavits  "  are  used 
"on  the  hearing  in  the  court  below";  if  the  "cause"  is  men- 
tioned in  the  fifth,  sixth  or  seventh  subdivision  of  section 
196,  "a  statement ^^  is  used  "on  the  hearing  in  the  court 
below."  And  where  the  motion  is  made  on  the  causes  men- 
tioned in  these  last  three  subdivisions  (the  fifth,  sixth  or 
seventh),  we  see  by  section  197  (Stats.  1893,  p.  88)  that,  in 
addition  to  the  statement,  there  are  five  classes  of  enumerated 
papers  ("such  pleadings, depositions," etc.)  that  mayor  may 
not  be  "  papers  used  on  the  hearing  in  the  court  below,"  just 
as  it  may  or  may  not  appear  that  they  were  "  read  or  referred 
to  on  the  hearing"  of  the  motion. 
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IX.  The  case  at  bar  is  an  attempted  appeal  from  an  order 
refusing  a  motion  for  new  trial,  claimed  by  appellants  to  have 
been  made  on  the  "  sixth  "  and  "  seventh  "  general  "  causes  " 
or  grounds  set  out  in  section  195  of  the  practice  act.  It  is 
self-evident,  from  section  197  of  the  practice  act,  that  ^Hhe 
record  made  and  used  in  the  court  below j^^  can  consist  of  only: 
(1)  The  statement  of  the  case  on  motion  for  new  trial,  and  (2) 
su^h  ^^  pleadings,  depositions,'^  etc.,  as  are  read  or  refeired  to  on 
the  hearing  of  the  motion.  It  is  also  clear,  from  section  340 
of  that  act,  that "  the  record  on  appeal,^'  which  these  appel- 
lants must  furnish  the  court  can  consist  of  only:  (1)  The 
notice  of  appeal;  (2)  the  order;  and  (3)  " the  papers  used  in 
the  court  below,*'  And  since  ^^the  papers  used  in  the  court 
below''  can  be  only:  (1)  The  statement  of  the  case  on 
motion  for  new  trial;  and  (2)  such  "pleadings,  depositions," 
etc.,  as  were  "  read  or  referred  to  on  the  hearing  "  of  the  motion, 
it  follows,  as  a  necessary  consequence,  that,  in  the  case  at  bar, 
^'the  record  on  appeal"  can  consist  of  only:  (1)  The  paper 
claimed  to  be  a  notice  of  appeal;  (2)  the  order;  (3)  the  state- 
ment of  the  case  on  motion  for  new  trial,  and  such  "  plead- 
ings, depositions,"  etc.,  as  were  read  or  referred  to  on  the 
hearing  of  the  motion, 

X.  "As  the  mode  of  taking  an  appeal  required  by  the 
statute  is  mandatory,  and  must  be  strictly  complied  with,  the 
notice  of  appeal  must  be  framed,  issued  and  served  as  the 
statute  requires,  or  no  legal  appeal  is  perfected.  No  other 
method  of  service  is  a  legal  substitute;  actual  knowledge  of 
the  appellee  that  an  appeal  has  been  taken  voiU  not  dispense 
with  the  statutory  requirement."  (2  Ency.  PI.  &  Pr.  213, 
and  cases  cited.) 

XI.  "A  notice  of  appeal  will  be  liberally  construed;  irregu- 
larities or  surplusage,  in  the  body  of  the  notice  will  not  vitiate 
it,  if  the  defects  do  not  conflict  with  some  express  provision 
of  the  statute,  or  if  the  defects  do  not  render  a  material  fact" 
(which  is  stated  in  the  notice)  "ambiguous  or  uncertain." 
(2  Ency.  PI.  &  Pr.  216.)  But  irregularities  and  surplusage, 
or  any  other  defect,  cannot  be  disregarded  and  rejected,  if  to 
do  so  would  conflict  with  an  express  provision  of  the  statute, 
or  if   they  render  a  material  fact  ambiguous  or  uncertain. 


Digitized  by 


Google 


Jan.  1899.]  Bliss  v.  Grayson.  431 

Argument  for  Respondent 

For  the  material  fact  must  be  stated^  and  it  must  be  stated 
free  from  ambiguity  and  free  from  uncertainty. 

XII.  ^!The  sufficiency  of  the  notice  of  appeal  should 
appear  to  the  court  upon  ifa/a(;e,  and  unless  the  court  can 
identify  the  material  facts  requisite  for  a  valid  notice,  from 
the  notice  itself,  the  question  whether  it  was  sufficient  to  give 
the  appellee  actual  knowledge  will  not  be  considered."  (2 
Ency.  PI.  &  Pr.,  216,  and  cases  cited.)  It  is  not  a  question 
as  to  whether  the  respondent  has,  or  might  have  had,  actual 
knowledge  of  these  material  facts  by  examining  the  under- 
taking, statement,  or  the  brief,  or  otherwise;  but  the  question 
is:  Does  the  notice  state  the  material  facts  with  certainty  and 
free  from  ambiguity;  does  it  state,  designate  and  point  out  the 
material  facts  as  prescribed  by  the  statute?  '^Actual  knowl- 
edge of  the  appellee  that  an  appeal  has  been  taken  will  not 
dispense  with  the  statutory  requirements."  (2  Ency.  PI.  & 
Pr.  213,  and  cases  cited.) 

XIII.  The  sufficiency  of  the  notice  must  appear  upon  its 
face.  Omitted  words  do  not  appear  upon  its  face.  An  appel- 
late court  derives  its  jurisdiction  from  the  law.  The  law 
requires  that  the  identity  of  the  subject  matter  of  its  juris- 
diction shall  be  stated  in  words  which  appear  on  the  face  of 
the  note  itself.  The  court  has  no  power  to  supply  material 
words,  which  the  law  requires  shall  appear  on  the  face  of  the 
notice,  in  order  to  vest  jurisdiction  in  the  appellate  tribunal. 
The  court  will  not  supply  such  omitted  words,  for  that  would 
be  to  make  its  jurisdiction  by  its  own  act.  In  deciding  as 
to  its  jurisdiction  of  the  subject  matter,  it  will  consider  only 
what  appears  upon  the  face  of  the  notice.  It  will  not  supply 
omitted  words.     {Morris  v.  Brewster,  60  Wis.  229.) 

XIV.  The  subject  matter  should  be  stated,  and  stated  with 
clearness  in  the  notice.  "It  should  specify,  with  clearness": 
(1)  "The  title  of  the  action,"  (2)  "the  name  of  the  parties," 
(3)  "  the  cause  in  which  the  appeal  is  taken,"  (4)  "  the  court 
from  which  the  appeal  is  taken,"  (5)  "  the  judgment  or  other 
proceeding  appealed  from,"  (6)  "  and-  inform  appellee  that 
appellant  appeals  therefrom."  (2  Ency.  PI.  &  Pr.  214,  and 
cases  cited.) 

XV.  This  notice  appears  to  have  been  framed  as  an  act 
of  open  rebellion  against  each  canon  and  rule  which  the  law 
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has  prescribed  for  testing  the  sufficiency  of  a  notice  of  appeal. 
So  far  from  expressing  on  its  face,  with  clearness,  and  free 
from  ambiguity  and  uncertainty,  the  six  material  matters 
which  the  law  requires  as  essential  to  its  validity  as  a  notice 
of  appeal,  it  completely  fails  to  «a;^re««,  "  with  clearness  "  or 
at  all,  either  ^ne  of  those  six  material  matters.  It  is  a  model 
of  uncertainty  and  obscurity.  Its  many  infirmities  will  be 
apparent  by  a  comparison  of  the  two  blank  notices  of  appeal, 
given  in  this  brief.  The  one  ("A")  being  an  exact  copy  of 
the  notice  in  this  case;  the  other  ("B")  being,  I  apprehend, 
a  sufficient  notice  of  appeal.  Such  a  comparison  will  illus- 
trate the  words  and  parts  of  words  which  would  have  to  be 
erased,  and  the  many  words  and  phrases  which  would  have 
to  be  supplied  to  this  notice  in  order  to  make  it  a  sufficiently 
certain  and  valid  notice.  It  will  be  noticed,  also,  in  the 
cases  cited  on  the  argument,  that,  in  each  case  where  a  notice 
of  appeal  was  held  to  be  insufficient,  it  was  insufficient  in 
only  some  one  or  more  particulars,  while  this  notice  is  entirely 
insufficient  in  every  particular. 

By  the  Court,  Massey,  J.: 

The  respondent  asks  that  this  appeal  be  dismissed  for  a 
number  of  reasons,  based  upon  alleged  defects  in  the  record. 
That  the  discussion  of  the  questions  presented  by  respond- 
ent's motion  may  be  fully  understood,  it  is  necessary  to  recite 
some  of  the  facts  upon  which  the  motion  is  based.  The 
appeal  is  taken  from  an  order  of  the  lower  court  denying 
appellants'  motion  for  a  new  trial.  The  record  filed  in  this 
court  consists  of  original  papers.  The  first  volume  of  the 
record  is  composed  of  the  complaint,  answers,  stipulations, 
judgment  and  other  papers.  The  statement  on  motion  for  a 
new  trial  consists  of  two  volumes  filed  in  this  court  on  April 
2,  1898,  and  one  additional  volume,  over  which  there  is  con- 
tention, filed  on  the  4th  day  of  May,  1898.  The  record,  in 
brief,  consists  of  four  volumes,  composed  of  original  plead- 
ings, stipulations,  findings,  and  three  volumes  of  the  state- 
ment on  motion  for  new  trial,  the  order  denying  the  motion 
for  new  trial,  notice  of  appeal,  and  undertaking  on  appeal. 
The  order  denying  the  motion  for  a  new  trial  was  made  on 
the  nth  day  of  December,  1897,  and  we  find,  among  the 
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papers  not  certified  as  having  been  used,  read,  or  referred  to 
on  the  hearing  in  the  court  below,  a  stipulation  entered  into 
on  that  date,  between  the  respondent  and  the  appellants,  to 
the  effect  that  in  any  appeal  in  said  action,  and  the  hearing 
of  the  same,  either  party  might  produce  any  exhibit  men- 
tioned in  the  engrossed  statement  on  motion  for  new  trial, 
and  the  same  should  be  considered  a  part  of  the  record  on 
appeal,  as  though  properly  endorsed  and  duly  certified  by 
the  judge  of  the  trial  court  as  having  been  used,  read,  or 
referred  to  on  the  hearing  of  the  motion  for  a  new  trial. 

There  is  a  further  stipulation  of  a  different  date,  submit- 
ting the  appellants'  motion  for  a  new  trial  to  the  lower  court 
without  argument,  and  to  the  effect  that  the  original  maps 
and  exhibits  on  file  in  said  court  shall  be  endorsed  by  the 
judge  as  having  been  used  at  and  upon  the  hearing  of  said 
motions,  and  the  same  shall  constitute  a  portion  of  the  record 
and  statement  on  motion  for  a  new  trial.  On  the  4th  day  of 
April,  1898,  an  order  was  made  by  this  court  setting  the 
cause  for  hearing  on  the  9th  day  of  May,  1898.  On  the  18th 
day  of  April,  1898,  the  respondent  appeared  by  counsel,  and, 
upon  notice  given  to  the  appellants  before  that  time,  asked 
the  court  to  vacate  its  order  setting  the  action  for  hearing  at 
the  time  named.  This  motion  was  heard,  and,  upon  the 
showing  made,  the  order  of  April  4th  was  vacated,  and  the 
hearing  of  the  cause  continued  until  the  5th  day  of  July, 
1898,  upon  the  respondent  entering  into  a  stipulation  to  the 
effect  that  the  judgment  of  the  lower  court  should  be  stayed 
pending  the  hearing  of  the  cause.  On  the  3d  day  of  June, 
1898,  the  respondent  filed  his  points  and  authorities  under 
the  rule  in  which  he  discusses  the  merits  of  the  action,  and 
nothing  more.  On  the  5th  day  of  July,  1898,  the  action  was 
orally  argued  by  counsel,  and  the  objections  to  the  record  for 
the  first  time  made. 

It  is  claimed  by  the  respondent  that  there  is  no  sufficient 
notice  of  appeal  served  and  filed,  as  required  by  the  pro- 
visions of  our  law,  to  confer  jurisdiction  upon  this  court  to 
hear  and  determine  this  appeal.  The  notice  furnished  the 
court  is  as  follows: 

"In  the  District  Court  of  the  State  of  Nevada,  Second 
Judicial  District,  Humboldt  county.     George  D.  Bliss,  Plain- 
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tiff,  VS.  William  Dunphy,  George  W.  Grayson  and  James  P. 
Anderson,  et  al.y  Defendants.  Notice  of  Appeal.  The  alcove- 
named  plaintiff,  George  D.  Bliss,  and  Byron  Waters  and  Wm. 
S.  Bonnifield,  plaintiff's  attorneys,  are  hereby  notified  that 
the  above-named  defendants,  George  W.  Grayson  and  James 
P.  Anderson,  appeal  to  the  Supreme  Court  of  the  State  of 
Nevada  from  the  order  of  the  court  on  the  motion  of  said 
defendants,  George'W.  Grayson  and  James  P.  Anderson,  for 
a  new  trial  in  the  above-entitled  action,  which  said  motion 
was  made,  entered  and  filed  on,  to  wit,  December  eleventh, 
A.  D.  1897.  Robt.  M.  Clarke,  Attorney  for  Defendants  George 
W.  Grayson  and  James  P.  Anderson." 

Counsel  assumes  in  his  argument  that  a  specific  form  of 
notice  is  required,  and  sets  out  in  his  brief  what  he  assumes 
that  form  should  be.  Our  statute  does  not  require  any 
specific  form.  It  provides  in  general  terms  that  an  appeal 
shall  be  made  by  filing  with  the  clerk  with  whom  the  judg- 
ment or  order  appealed  from  is  entered  a  notice  stating  that 
the  appeal  is  from  the  same  or  some  specific  part  thereof,  and 
serving  a  copy  of  the  notice  upon  the  adverse  party  or  his 
attorney.     (Gen.  Stats.  3353.) 

While  this  provision  of  the  statute  is  mandatory,  and  must 
be  complied  with,  and  the  sufficiency  of  the  notice  should 
appear  from  the  face  thereof,  yet  the  notice  will  be  liberally 
construed,  and  irregularities  therein  will  not  render  it  void, 
if  the  material  facts  appear  therein  by  reasonable  intend- 
ment.    (2  Ency.  Plead.  &.  Prac.  p.  216.) 

The  Supreme  Court  of  Oregon,  under  a  statute  similar  to 
ours,  say  that:  "The  tendency  of  the  court,  as  indicated  by 
recent  decisions,  is  to  construe  notices  of  appeal  liberally, 
and  hold  them  sufficient  if,  by  fair  construction  or  reasonable 
intendment,  the  court  can  say  that  the  appeal  is  taken  from 
the  judgment  in  a  particular  case."  (Crawford  v.  Tf^sf,  39 
Pac.  (Or.)  218;  Mendenhall  v.  Elwert,  52  Pac.  (Or.)  23.) 

Applying  this  rule  to  the  notice,  it  is  clearly  apparent  that 
the  appellants  appeal  from  an  order  of  the  District  Court  of 
the  State  of  Nevada,  Second  Judicial  District,  Humboldt 
county,  in  the  particular  case  made  in  said  cause,  denying 
the  motion  of  appellants  for  a  new  trial,  to  the  supreme 
court.    It  is  vigorously  contended  that  the  notice  is  fatally 
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defective,  in  that  it  fails  to  describe  any  order  appealed  from. 
We  do  not  believe,  this  contention  is  tenable.  It  is  apparent, 
from  the  reading  of  the  notice,  that  the  order  appealed  from 
was  the  order  denying  the  appellants'  motion  for  a  new 
trial,  and  that  the  omission  of  the  word  "denying"  or  "over- 
ruling" was  simply  a  clerical  error,  which  in  no  manner 
affects,  or  should  affect,  the  validity  of  the  notice.  In  other 
words,  we  must  hold  that,  where  it  is  clearly  apparent  from 
the  notice  served  and  filed  that  the  substantive  matter  nec- 
essary under  the  rule  announced  has  been  set  out  in  the 
notice,  any  clerical  defect  suggested  by  the  reading  of  the 
notice  itself  will  not  be  sufficient  to  authorize  this  court  to 
dismiss  such  an  appeal  on  account  of  said  defect.  If  no 
notice  whatever  had  been  served  or  filed,  the  question  pre- 
sented would  have  been  different,  and  the  court  would  have 
followed  the  rule  laid  down  in  Marx  v.  Lewis,  24  Nev. 
306,  ante. 

It  is  further  objected  that  the  order  denying  appellants' 
motion  for  a  new  trial  is  fatally  defective,  by  showing  that 
the  order  was  made  by  the  district  judge,  and  not  by  the 
court.  The  order  recites  that  it  was  made  by  the  court,  and, 
notwithstanding  the  same  is  signed  by  the  district  judge, 
such  recital  is  sufficient. 

It  is  also  claimed  by  the  respondent  that  the  appeal  should 
be  dismissed,  for  the  reason  that  no  notice  of  appeal  was 
served  upon  Jennie  C.  Dunphy  and  Carmen  U.  Dunphy, 
executrices  of  William  Dunphy,  deceased,  and  codefendants 
of  the  appellants  in  said  action.  It  appears  from  the  record 
that  the  appellants  and  their  codefendants  filed  separate 
answers  to  the  respondent's  complaint,  in  which  each  set  up 
affirmative  matter  against  the  right  of  the  respondent  to 
recover.  A  joint  trial  was  had  by  the  court.  The  appellants 
gave  a  joint  notice  of  intention  to  move  for  a  new  trial,  and 
their  codefendants,  as  the  representatives  of  William  Dunphy, 
deceased,  gave  a  separate  notice  of  intention  to  move  for  a 
new  trial.  Two  separate  and  distinct  motions  for  new  trial 
were  made  by  the  appellants  and  their  codefendants,  basing 
their  right  thereto  upon  a  statement  in  which  all  joined. 

On  the  11th  day  of  December,  1897,  the  following  order 
was  made  by  the  court:     "  The  motion  for  a  new  trial  in  the 
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above-entitled  cause  oomiDg  on  regularly  for  hearing  this 
day,  Byron  Waters,  Esq.,  appearing  for  the  plaintiff,  and 
Harry  Warren,  Esq.,  appearing  for  defendants  Grayson  and 
Anderson,  the  said  motion  having  been  duly  submitted,  the 
court  being  unable  to  discover  any  error  in  the  judgment  or 
proceedings  in  said  cause,  the  motion  for  a  new  trial  therein 
is  denied,  and  new  trial  therein  refused.  December  11,  1897. 
A.  L.  Fitzgerald,  District  Judge." 

This  is  the  only  order  on  motion  for  a  new  trial  found  in 
the  record.  It  is  clearly  apparent  therefrom  that  the  motion 
of  the  appellants,  Grayson  and  Anderson,  wa§  overruled. 
No  appearance  was  made  for  their  codefendants;  there  is  no 
recital  in  the  order  that  their  motion  was  submitted  for 
decision,  and  the  order  does  not  pretend  to  deny  the  motion 
of  other  defendants  than  Grayson  and  Anderson.  Jennie  C. 
Dunphy  and  Carmen  U.  Dunphy  are  not  parties  to  this  order, 
and,  under  our  statute,  could  not  be  adverse  parties  to  these 
appellants.  So  far  as  the  record  discloses,  it  does  not  appear 
that  the  motion  of  the  Dunphys  for  a  new  trial  was  ever 
passed  upon  or  determined  by  the  lower  court.  If  any  such 
order  was  made  by  the  trial  court,  the  same  is  not  found  in 
the  record  furnished  this  court  in  this  appeal. 

It  is  further  claimed,  on  behalf  of  the  respondent,  that  the 
appeal  being  from  an  order  of  the  court  denying  the  motion 
for  a  new  trial,  the  original  pleadings,  consisting  of  the  com- 
plaints and  answers,  not  being  embodied  in  the  statement  on 
motion  for  a  new  trial,  and  not  being  identified  by  the  cer- 
tificate of  the  judge  or  clerk  endorsed  thereon  as  having 
been  read  or  referred  to  on  the  hearing  thereof,  are  no  part  of 
the  record  on  appeal,  and  cannot  be  considered  by  this  court. 

This  brings  again  to  our  consideration  our  civil  practice 
act  regulating  appeals.  It  is  expressly  provided  that  on  an 
appeal  from  an  order  the  appellant  shall  furnish  the  court 
with  a  copy  of  the  notice  of  appeal,  order  appealed  from, 
and  a  copy  of  the  papers  used  on  the  hearing  in  the  court 
below,  such  copies  to  be  certified  to  be  correct.  (Gen. 
Stats.  3362.) 

The  part  of  the  section  above  cited  prescribes  what  papers 
shall  constitute  the  record  on  an  appeal  from  an  order,  and 
that  the  copies  thereof  certified  to  be  correct  shall  be  fur- 
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nished  the  appellate  court.  A  subsequent  act,  among  other 
things,  permits  the  appellant  to  furnish,  as  the  record  on  an 
appeal  from  an  order  denying  the  motion  for  a  new  trial, 
the  original  papers  used  on  the  hearing  below,  certified  as 
required  by  the  provisions  of  the  act,  instead  of  the  copy  of 
the  papers,  as  required  in  section  3362,  above  cited.  (Stats. 
1895,  p.  58.) 

The  amended  practice  act  of  1893  provides  the  manner  of 
preparing  papers  on  motion  for  a  new  trial  for  the  proper 
presentation  of  the  same  to  the  trial  and  appellate  court. 
Among  other  things,  it  provides  that,  on  the  argument  of  the 
motion,  reference  may  be  made  to  the  pleadings^  depositions 
and  documentary  evidence  on  file,  testimony  taken  and  writ- 
ten out  by  a  shorthand  reporter  authorized  by  the  court  to 
make  the  same,  and  the  minutes  of  the  court.  It  was  thus 
clearly  manifest  that  the  legislature  intended  by  this  pro- 
vision that,  in  determining  the  right  of  a  party  to  a  new 
trial,  the  trial  court  should  not  be  limited  to  the  specific 
matters  properly  contained  in  the  statement,  or  contained 
in  the  affidavits  provided  by  the  same  section.  The  court 
might,  and  would  of  necessity,  look  to  the  pleadings  and  cer- 
tain other  papers  on  file  in  passing  upon  the  merits  of  the 
motion.     (Stats.  1893,  p.  88.) 

The  same  intention  is  manifest  in  section  3362,  above  cited, 
in  requiring  that  copies  of  the  papers,  and  not  the  copies  of 
specific  papers,  used  on  the  hearing,  should  be  furnished  the 
appellate  court  as  the  record  on  appeal.  Following  the  pro- 
vision authorizing  reference  to  pleadings,  etc.,  on  the  argu- 
ment of  the  motion  for  a  new  trial,  in  the  act  of  1893,  above 
cited,  is  the  clear  and  specific  declaration  of  the  law,  that 
the  affidavits  and  counter-affidavits,  or  the  statement  thus 
used,  in  connection  with  such  pleadings,  depositions,  etc.,  as 
are  read  or  referred  to  on  the  hearing,  sJiall  constitute  loithout 
further  statement  the  papers  to  he  used  on  the  appeal  from  the 
order  granting  or  refusing  a  new  trial.  Thus,  therefore,  has 
the  legislature  expressly  declared  what  shall  constitute  the 
record  on  appeal  from  an  order  granting  or  refusing  a  new 
trial,  and  by  the  other  acts  cited  prescribing  that  certified 
copies  thereof,  or  the  certified  originals,  be  filed  as  the  record 
in  the  appellate  court. 
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By  the  same  act  the  additional  requirement  is  made  for 
the  identification  of  certain  of  the  papers  used  on  the  hear- 
ing of  the  motion  before  they  can  become  a  part  of  the 
record  on  appeal.  It  requires,  in  express  terms,  that  the 
affidavit  shall  be  identified  by  the  endorsement  of  the  judge 
or  the  clerk  at  the  time  that  the  same  were  read  or  referred 
to  on  the  hearing,  and  depositions,  documentary  evidence  on 
file,  testimony  taken  by  a  reporter,  or  minutes  of  the  court 
shall  be  identified  by  the  certificate  of  the  judge  endorsed 
thereon,  to  the  effect  that  the  same  have  been  read  or  referred 
to  on  the  hearing.  Nowhere  in  the  statute  is  it  required,  by 
direct  terms  or  by  fair  inference,  that  pleadings  read  or 
referred  to  on  the  hearing  of  a  motion  shall  be  identified  or 
endorsed  by  the  judge  or  clerk  as  having  been  so  used,  as 
a  condition  that  they  may  become  a  part  of  the  record  on 
appeal.  The  pleadings  are  a  part  of  the  record  in  the  case, 
and,  when  certified  to  this  court  as  a  part  of  the  record  on 
appeal,  will  be  considered  as  such  without  further  identifica- 
tion; and  it  is  especially  proper  that  it  should  be  so  in  the 
absence  of  direct  requirements  of  further  identification,  as 
in  the  case  of  depositions,  documentary  evidence,  testimony 
taken  by  a  shorthand  reporter,  or  the  minutes  of  the  court. 
Neither  is  it  necessary,  under  this  statute,  that  the  pleadings 
should  be  embodied  in  the  statement.  Neither  can  this  court 
say  that  such  pleadings  were  not  read  or  referred  to  on  the 
hearing  of  the  motion  because  they  are  without  the  endorse- 
ment. The  fact  that  they  come  to  the  court  as  a  part  of  the 
record  under  certificate,  and  that  the  law  does  not  require 
such  endorsement,  is  sufficient  to  make  them  a  part  of  the 
record,  and  entitle  them  to  consideration  in  determining  the 
merits. 

It  is  claimed  that  this  court  has  decided  otherwise,  and 
great  stress  is  laid  upon  the  opinion  in  Simpson  v.  Ogg^  18 
Nev.  30,  as  supporting  such  claim.  In  that  opinion  the  fol- 
lowing language  is  used:  "On  this  appeal  we  are  limited  in 
our  examination  to  a  statement  legally  authenticated  and  to 
such  other  papers  as  properly  may  have  been  and  were  read 
and  referred  to  by  the  court  below  on  the  hearing;  and  the 
only  evidence  which  we  can  consider,  that  such  papers  were 
used  below,  is   the  judge's   certificate  to  that  effect."     This 
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language  seems  to  support  respondent's  claim,  but  an  exam- 
ination of  the  record  in  that  case  clearly  shows  that  the  court 
did  not,  and  was  not  required  to,  decide  as  the  language 
imports.  The  question  before  the  court  did  not  require  any 
such  statement  of  the  rule.  The  respondents  in  the  case  at 
the  proper  time  filed  their  written  motion  to  dismiss  the 
appeal,  giving  as  groun'ds  therefor  that  the  appellants  had 
neither  filed  or  served  a  notice  of  appeal;  that  they  had 
not  furnished  such  an  undertaking  on  appeal  as  required  by 
the  statute;  that  the  paper  filed  as  a  statement  was  not  a 
statement;  that  no  findings  of  fact  or  conclusions  of  law 
were  contained  in  the  transcript,  and  that  no  specification  of 
errors  was  contained  in  the  transcript.  The  paper  which 
purported  to  be  the  statement  on  motion  for  a  new  trial  was 
neither  certified  by  the  judge  nor  the  attorneys  nor  the  clerk, 
as  required  by  the  statute,  but  appeared  to  be  nothing  more 
than  a  report  of  the  testimony  taken  by  the  shorthand 
reporter,  without  the  endorsement  of  the  judge  that  it  had 
been  used  or  referred  to  on  the  hearing.  The  appellants 
sought  to  avoid  the  force  of  this  objection  by  the  terms  of 
a  separate  stipulation  by  which  it  was  agreed  that  the  report 
of  the  testimony  was  agreed  to  as  constituting  the  statement 
on  motion  for  a  new  trial.  The  court  did  not  consider  such 
position  tenable,  and  very  properly  held  that  the  agreement 
was  not  sufiicient  to  make  the  report  a  statement,  as  the  stip- 
ulation contained  no  agreement,  or  intention  to  agree,  that 
the  same  was  correct,  but,  on  the  contrary,  it  was  provided, 
by  direct  terms  in  the  stipulation,  that  a  bill  of  exceptions, 
which  was  made  a  part  of  the  statement,  should  be  settled 
and  certified  by  the  judge  at  a  subsequent  date,  and  the 
respondents  should  have  ten  days  after  the  settlement  of  the 
bill  of  exceptions  by  the  judge  in  which  to  file  amendments 
to  the  statement.  It  will  be  seen,  therefore,  that  the  appeal 
being  from  an  order  denying  a  motion  for  a  new  trial  upon 
the  reasons  assigned,  without  a  statement,  that  there  was 
nothing  before  the  supreme  court,  and  it  was  not  intended  to 
decide,  nor  was  it  necessary  to  decide,  that  the  pleadings 
should  not  be  considered  in  the  appeal  unless  identified  by 
the  certificate  of  the  judge  as  having  been  read  or  referred  to 
on  the  hearing  below. 
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Again,  it  is  claimed  that  the  appellants  have  not  famished 
a  complete  statement  on  motion  for  a  new  trial;  that  volumes 
1  and  2,  furnished,  show  that  they  constitute  only  a  part  of 
the  statement.  The  statement,  as  prepared,  consists  of  three 
volumes,  and  the  separate  motions  of  the  appellants,  and  of 
Jennie  C.  and  Carmen  U.  Dunphy,  executrices,  are  based 
upon  the  joint  statement  of  all  the  moving  parties.  The 
certificate  of  the  trial  judge,  endorsed  upon  each  volume 
thereof,  is  to  the  effect  that  the  specific  volume  is  one  volume 
of  the  engrossed  statement  on  motion  for  a  new  trial,  and, 
with  the  other  two  specified  volumes,  constitutes  the  state- 
ment on  motion  for  a  new  trial,  and  is  correct,  and  allowed. 
Under  the  law  permitting  the  appellant  upon  an  appeal  of 
this  kind,  he  has  a  right  to  file  the  original  papers  constitut- 
ing the  record  on  appeal;  and,  as  volume  3  is  a  part  of  the 
original  engrossed  statement  on  motion  for  a  new  trial  in  the 
appellants'  case,  they  have  a  right  to  have  it  considered,  not- 
withstanding it  was  not  filed  until  a  subsequent  date.  To 
the  claim  that  volume  3  of  the  statement  may  be  a  part  of 
the  record  on  appeal  of  the  Dunphys,  it  is  sufiicient  to  say 
that,  under  the  act  of  1895,  the  statement  being  a  joint  state- 
ment on  behalf  of  the  appellants  and  the  Dunphys,  it  was 
their  right,  as  also  the  right  of  the  Dunphys,  to  have  the 
entire  three  volumes  considered  by  the  trial  court  and  by  the 
appellate  court  in  determining  appellants'  motion  for  a  new 
trial. 

Considerable  argument  has  been  made  by  counsel  for  the 
respondent  against  the  consideration  by  this  court  of  the 
findings  of  fact  and  the  conclusions  of  law,  and  it  is  urged 
in  that  behalf  that  the  findings  of  fact  and  conclusions  of 
law  are  certified  here  as  original  papers.  The  rule  of  law 
relied  upon  and  cited  in  Alderson  v.  Gilmore,  13  Nev.  84,  is 
certainly  correct,  and,  under  the  contention  of  the  respond- 
ent, such  findings  and  conclusions  are  not  entitled  to  con- 
sideration; but  an  examination  of  the  statement  on  motion 
for  a  new  trial  develops  that  the  same  have  been  fully  set 
out  therein  as  a  part  of  the  statement,  as  were  also  certain 
proposed  findings  which  were  refused  by  the  court.  (Record, 
Statement  on  Motion  for  New  Trial,  vol.  1,  p.  6,  et  seq.) 

The  further   suggestion,  that  the  appeal  should  be  dis- 
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missed  because  the  notice  of  appeal  was  not  served  on  a 
number  of  the  defendants  dismissed  from  the  action  before 
judgment^  and  before  motion  for  a  new  trial  was  made  and 
determined,  does  not  require  any  consideration;  neither  does 
the  objection  that  the  certificate  of  the  clerk  to  the  record 
require  consideration,  as  any  defect  therein  was  cured  by 
the  admission  of  the  respondent  in  open  court.  Moreover, 
respondent,  under  the  rules  of  this  court,  waived  any  right 
to  make  such  objection  by  his  general  appearance  on  the 
18th  of  April,  1898,  and  by  filing  his  points  and  authorities 
upon  the  merits  on  June  3,  1898.  {Sweeney  v.  Hjul,  23 
Nev.  416.) 

For  these  reasons  the  motion  to  dismiss  will  be  denied. 

We  have,  therefore,  a  record  on  appeal  from  the  order 
denying  appellants'  motion  for  a  new  trial,  consisting  of 
the  order  appealed  from,  the  notice  of  appeal,  the  under- 
taking on  appeal,  the  original  pleadings,  the  original  maps 
and  exhibits  under  stipulation,  and  the  statement  on  motion 
for  a  new  trial,  composed  of  three  volumes. 

We  come  now  to  the  consideration  of  the  question  of  merit 
presented  by  the  record.  The  record  is  voluminous,  covering 
proceedings  commenced  in  the  district  court  on  July  8,  1889, 
and  finally  determined  by  the  order  of  the  court  denying 
appellants'  motion  for  a  new  trial,  made  on  the  11th  day  of 
December,  1897.  The  complaint  was  filed  by  the  respond- 
ent against  the  appellants  and  a  large  number  of  other 
parties  living  along  or  upon  the  Humboldt  river  and  its 
tributaries. 

Among  other  matters,  it  was  averred  that  the  respondent 
and  his  grantors  had  owned  and  possessed,  for  twenty-six 
years  and  more  last  past,  5,000  acres  of  land  situated  in 
Humboldt  county,  Nevada,  and  also  the  right  to  use,  for 
irrigating  the  same,  and  for  watering  stock,  and  for  domestic 
purposes,  20,000  inches  of  the  fiow,  measured  under  a  four- 
inch  pressure,  of  the  Humboldt  river;  that  he  had  owned 
and  possessed  the  said  land,  and  the  right  to  use  said  water, 
during  seven  years'  time  and  more  last  past,  and  at  the  time 
of  commencement  of  said  action  owned  and  possessed  the 
land  and  the  right  to  use  said  water  for  the  said  purposes, 
and  that  the  use  of  said  water  for  the  purpose  during  said 
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f  times  had  been  necessary,  and  was  at  the  commencement  of 
said  action  necessary,  and  must  continue  thereafter  to  be 
necessary,  for  the  just,  profitable,  or  remunerative  enjoy- 
ment, use  or  cultivation  of  said  lands;  that  the  respondent 
and  his  grantors,  during  all  of  said  twenty-six  years  and 
more,  under  a  bona  fide  claim  of  right  so  to  do,  by  prior 
appropriation,  did  use  for  irrigating  purposes,  and  for  irri- 
gating said  lands,  and  for  watering  stock,  and  for  domestic 
purposes,  all  of  said  portion  of  said  stream  adversely  to  all 
persons,  peaceably  and  without  let  or  hindrance  whatever, 
except  that,  since  the  month  of  March  last  past,  the  defend- 
ants have  interrupted  the  respondent's  use  thereof;  that  on 
the  1st  day  of  April,  1889,  and  since  that  time,  the  defend- 
ants have  diverted  the  water  from  the  stream  without  the 
consent  of  plaintiff,  and  have  maintained,  and  did  at  the 
time  of  the  commencement  of  the  action  maintain,  in  said 
stream  and  its  tributaries,  dams  and  obstructions  to  the  flow 
(  of  said  water,  thereby  diverting  the  water  away  from  the 
I  dams,  ditches  and  other  appliances  of  the  respondent  whereby 
1  the  land  of  the  respondent  had  been  irrigated,  so  that  the 
water  was  entirely  lost  to  the  plaintiff,  and  thereby  inter- 
fered with  the  comfortable  enjoyment  and  free  use  by  the 
I  plaintiff  of  his  said  property;  that  the  defendants  threaten 
and  intend  to  continue  to  maintain  said  obstructions  in  said 
I  stream,  and  to  continue  to  divert  said  water  and  prevent 
plaintiff  from  using  the  same.  The  prayer  was  that  said 
nuisance  be  abated,  and  the  defendants  be  enjoined  from 
diverting  said  waters  away  ffom  the  plaintiff. 

On  the  3d  day  of  December,  1889,  the  appellant  Grayson, 
by  answer  filed  in  said  action,  specifically  denied  the  aver- 
ments of  the  complaint,  and,  by  way  of  affirmative  matter, 
alleged  that  he  was  the  owner  in  possession,  and  entitled  to 
the  possession,  of  about  16,000  acres  of  land  situated  upon 
the  Humboldt  river,  in  Eureka  county,  and  that  he  and  his 
grantors  had  been  owners  in  possesion,  and  entitled  to  the 
possession,  and  engaged  in  the  cultivation,  and  had  enjoyed 
the  use  and  benefit,  of  said  land  since  1873;  that  said  land 
was  agricultural  and  grazing,  and  adapted  to  the  cultivation 
of  crops  of  grain,  vegetables  and  grass  when  irrigated,  but 
without   irrigation   is   of   little   value;   that  said   land  was 
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riparian  land;  that  the  Humboldt  river  flows  through  the 
same,  in  its  natural  channel,  and,  during  the  months,  of 
March,  April,  May,  June  and  July  of  each  year,  overflows 
its  banks  and  spreads  over  and  naturally  moistens  and  irri- 
gates about  1,000  acres  thereof,  and  produces  crops  of  natural 
grass  thereon;  that,  as  the  owner  of  riparian  land,  he  was 
entitled  to  the  rights  and  benefits  of  a  riparian  proprietor, 
to  make  a  reasonable  use  of  the  waters  of  said  river  flowing 
through  his  land,  to  obstruct  the  same  by  dams  put  into  the 
river  to  change  or  enlarge  or  diminish  the  channel  upon  his 
lands,  and  to  use  and  consume  a  reasonable  portion  of  the 
waters  of  said  river  flowing  through  his  l^nd  for  watering 
stock,  and  for  domestic  purposes,  and  for  the  irrigation  of 
crops  of  grain,  vegetables  and  grass,  and,  as  such  riparian, 
was  entitled  to  preserve  the  tjhannel  of  the  river  in  its  ancient 
and  natural  state. 

He  further  averred  that,  in  April,  1877,  his  grantor  appro- 
priated, for  stock  and  domestic  and  irrigating  purposes,  7,200 
inches  of  the  waters  of  said  river,  measured  as  the  same 
flows  in  his  ditch  upon  a  grade  of  j\  inches  to  the  rod,  and 
ever  since  said  date  he  and  his  grantors  have  been  the  owners, 
and  he  is  now  the  owner  and  entitled  to  have  and  use,  for 
stock,  domestic  and  irrigating  purposes,  7,200  inches  of  the 
water  of  the  river,  measured  as  aforesaid,  by  right  of  prior 
appropriation  and  necessity;  that  in  June,  1883,  defendants' 
grantor  appropriated,  for  the  same  purpose,  2,592  inches  of 
the  waters  of  said  river,  measured  as  above  set  out,  for  the 
same  purposes,  and  upon  like  necessity,  and  by  right  of  prior 
appropriation;  that  in  April,  1884,  the  defendants'  grantor 
appropriated,  for  the  same  purposes,  and  under  like  necessity, 
6,048  inches;  that  in  November,  1874,  defendants'  grantor,  in 
like  manner  and  for  like  purposes,  and  under  similar  neces- 
sities, appropriated  8,640  inches  of  the  waters  of  said  river; 
that,  for  more  than  five  consecutive  years  preceding  the  com- 
mencement of  this  action,  the  said  Grayson  and  his  grantors 
had  appropriated  and  diverted  and  used,  for  like  purposes, 
24,480  inches  of  the  waters  of  said  river,  measured  in  like 
manner;  that  such  diversion,  appropriations  and  use  were 
under  a  claim  of  right,  were  open  and  notorious,  peaceable, 
uninterrupted  and  continuous,  and  were  adverse  to  the  plain- 
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tiff,  and  to  his  alleged  right,  and  to  all  the  world;  that,  in 
the  years  1874,  1877,  1883  and  1884,  the  said  Grayson  and 
his  grantors  constructed  dams  on  his  land  in  the  Humboldt 
river,  and  by  that  means  raised  and  obstructed  the  waters,  and 
caused  the  same  to  overflow  upon  his  land,  thereby  irrigating 
the  lands  and  the  crops  grown  thereon,  and  thereby  diverted 
and  appropriated  sufficient  water  to  irrigate  his  lands  and 
the  crops  grown  thereon;  and  thereby  and  ever  since  has 
been,  and  is  now,  entitled  to  maintain  said  dams  in  said 
river,  and  to  divert  by  means  thereof  a  portion  of  the  waters 
of  said  river  out  of  its  channel,  and  upon  and  over  his  lands, 
for  the  purpose  of  irrigating  the  same  and  the  crops  grown 
thereon;  that,  for  more  than  five  consecutive  years  preceding 
the  commencement  of  the  action,  the  defendant  has  main- 
tained said  dams  in  said  river,  -and  has  thereby  obstructed 
and  raised  the  water  flowing  in  said  river,  and  caused  the 
same  to  flow  over  and  upon  his  land,  and  to  irrigate  the  same 
and  the  crops  thereon;  that  the  construction  and  mainte- 
nance of  said  dams  and  the  diversion  and  use  of  the  water 
by  the  means  thereof  were  under  claim  of  right,  were  open, 
notorious,  peaceable  and  uninterrupted  and  continuous  dur- 
ing said  time,  and  were  adverse  to  the  plaintiff,  and  to  his 
alleged  right,  and  to  all  the  world;  that  the  plaintiff  ought 
not  to  maintain  this  action,  for  the  reason  that  more  than 
five  years  have  elapsed  since  plaintiff's  cause  of  action  arose, 
and  since  defendant  deprived  the  respondent  and  his  lands  of 
the  water  demanded  in  the  complaint,  and  since  the  plaintiff 
or  his  grantors  or  predecessors  were  seized  or  possessed  of 
said  waters,  or  had  the  use  or  enjoyment  of  the  same,  and 
for  the  reason  that  the  plaintiff's  said  action  was  barred  by 
the  statute  of  limitations. 

The  appellant  Anderson,  by  answer  filed  December  19, 
1889,  alleged,  practically,  the  same  matters  in  form  as  set 
out  in  the  answer  of  Grayson,  differing  only  in  dates,  amount 
of  land  owned  and  possessed,  and  the  number  of  inches  appro- 
priated. 

On  the  2d  day  of  September,  1890,  the  appellants  Grayson 
and  Anderson  and  the  defendant  William  Dunphy  joined  in 
a  supplemental  answer,  in  which  it  was  averred  that  since 
the  filing  of  the  separate  answers,  and  on  the  2d  day  of  Sep- 
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tember,  1890,  on  motion  of  the  plaintiff,  an  order  and  judg- 
ment was  rendered  by  the  court  dismissing  the  above-entitled 
action  as  to  the  original  defendants,  Crum,  Layton,  Pickett, 
Chance,  Egoff  and  Lemaire;  that,  as  to  the  defendants  dis- 
missed at  the  time  of  the  commencement  of  said  action,  they 
have  ever  since  been,  and  were  then,  diverting  the  waters  of 
the  Humboldt  river  mentioned  in  the  complaint,  and  using 
the  same  for  watering  stock,  irrigating  land  and  preventing 
the  same  from  flowing  down  to  the  lands  of  the  plaintiff,  and 
depriving  the  plaintiff  of  the  use  thereof,  at  various  points 
between  the  lands  of  defendants  Dunphy  and  Grayson  and 
the  lands  of  the  plaintiff,  and  below  the  points  of  diversion 
by  said  defendants;  that  at  the  time  of  the  commencement 
of  the  action,  and  at  the  time  said  action  was  dismissed  as 
to  these  defendants,  and  ever  since,  these  defendants  claim 
and  have  an  interest  in  the  waters  of  Humboldt  river  and 
the  right  to  use  and  divert  the  same,  for  the  purposes  of  irri- 
gation and  domestic  purposes,  in  various  quantities,  set  out 
in  the  answer. 

It  w.as  further  alleged  in  the  supplemental  answer  that,  as 
to  the  defendants  to  whom  this  action  was  dismissed,  since 
the  1st  day  of  April,  1889,  had  diverted  the  waters  from  said 
stream  without  plaintiff's  consent,  and  had  maintained,  and 
still  continued  to  maintain,  in  said  river  and  its  tributaries, 
dams  and  obstructions  to  the  flow  of  said  waters,  which 
divert  the  water  from  the  plaintiff  and  his  land,  and  that  all 
of  said  defendants  claim  the  right  to  make  such  diversion. 
It  is  further  averred  that  the  waters  customarily  flowing  in 
the  Humboldt  river  are  more  than  sufficient  to  supply  the 
requirements  of  the  appellants,  respondent,  and  the  defend- 
ant Dunphy. 

This  supplemental  answer  was  verified  and  filed  on  the  2d 
day  of  September,  1890.  Subsequently,  an  additional  sup- 
plemental answer,  verified  and  filed  on  behalf  of  William 
Dunphy,  the  appellants  J.  B.  Blossom,  Ada  H.  Mclntyre, 
John  B.  Paul,  and  Kate  Slavan,  was  filed,  in  which  it  was 
alleged  that,  since  the  filing  of  the  original  answers  on  the 
part  of  the  defendants  named,  upon  motion,  and  by  agree- 
ment and  consent  of  the  plaintiff,  and  without  the  consent 
of  these  defendants,  an  order  of  the  court  was  made  dismiss- 
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ing  the  action  as  to  the  defendants,  the  Clover  Valley  Land 
and  Cattle  Company,  the  Golconda  Land  and  Stock  Com- 
pany, Louis  Lay,  Thomas  Nelson,  George  Bain,  G.  Gonzales, 
Robert  Henderson,  George  Russell,  and  John  Bradley;  that 
the  defendants  above  named  had  entered  into  an  agreement 
and  stipulation  with  the  plaintiff,  whereby  they  were 
permitted  to  withdraw  their  answers  filed  in  the  action, 
and  substituted  therefor  new  answers,  consisting  of  denials 
merely;  that  such  withdrawal  and  dismissal  was  made  upon 
an  agreement  in  writing  to  the  effect  that  said  answers  should 
be  withdrawn,  and  new  answers  substituted  therefor,  on  con- 
dition that  no  judgment  should  be  taken  or  entered  in  favor 
of  the  said  plaintiff  and  against  these  defendants  to  the 
agreement,  or  either  of  them,  and  that  the  action  should  be 
dismissed  without  prejudice,  and  the  plaintiff's  cause  of 
action  survive  for  the  period  of  three  years  from  the  date  of 
said  agreement. 

It  was  further  averred  in  this  additional  supplemental 
answer  that  the  defendants  to  whom  said  action  had  been 
dismissed  under  said  agreement  had,  during  the  years  of 
1888  and  1889,  and  at  the  time  said  action  was  commenced, 
and  ever  since  then,  maintained  dams  in  the  Humboldt  river, 
between  the  lands  of  the  respondent  and  the  lands  of  the 
defendants  joining  in  said  supplemental  answer,  thereby 
obstructing  and  diverting  a  portion  of  the  waters  of  the 
Humboldt  river  from  flowing  to  the  lands  of  the  respondent. 
The  separate  answer  of  George  Russell  and  John  Bradley, 
and  the  separate  answer  of  George  Crura,  and  the  separate 
answer  of  Thomas  Nelson,  and  the  separate  answer  of  the 
Clover  Valley  Land  and  Stock  Company,  and  the  separate 
answer  of  J.  B.  Paul,  all  consisted,  in  effect,  of  a  denial  of 
the  averments  of  the  plaintiffs'  complaint,  and  afiBrmative 
matter  in  defense  thereof,  under  a  claim  of  right  to  the  use 
of  said  water  by  virtue  of  prior  appropriations  made  by  the  i 

various  defendants,  for  the  purposes  of  watering  stock  and 
for  domestic  and  irrigation  purposes. 

As  stated  before,  the  appeal  is  from  an  order  of  the  court 
denying   appellant's   motion   for  a   new  trial.     The  action  j 

seems   to   have   been   commenced  upon  a   theory  that  the  ! 

maintenance  of  the  dams,  under  the  conditions  alleged  by 


Digitized  by 


Google 


Jan.  1899.]  Bliss  v.  Grayson.  447 


Opinion  of  the  Court— Massey,  J. 


the  appellants,  constituted  a  nuisance,  and  a  prayer  was 
made  that  it  be  abated,  and  the  appellants  enjoined  from 
continuing  the  same.  The  suit  was  commenced  in  July, 
1889,  and  decided  in  August,  1896.  The  testimony  was 
taken  in  the  fall  of  1890  and  the  spring  of  1891.  On  the 
12th  day  of  June,  1896,  the  court  announced  its  decision, 
and  on  the  17th  day  of  August,  1896,  made  its  findings  of 
fact  and  conclusions  of  law  and  decree  in  favor  of  the  plain- 
tiff. In  due  time  the  appellants  gave  notice  of  motion  for  a 
new  trial,  amendments  were  proposed  to  the  same,  the  state- 
ment settled  and  engrossed,  and  certified  by  the  judge,  and 
the  new  trial  denied  on  the  11th  day  of  December,  1897. 

The  findings  of  fact  were  to  the  effect  that,  for  twenty  years 
prior  to  the  commencement  of  the  action,  the  respondent, 
and  his  grantors  and  predecessors  in  interest,  had  owned  and 
possessed  a  certain  tract  of  land  consisting  of  1,750  acres, 
referred  to  in  the  complaint,  through  which  tract  of  land  the 
Humboldt  river  ran,  and  that  said  river  was  a  natural  water- 
course, through  which  have  at  all  times  flowed,  in  a  natural 
channel,  the  waters  thereof;  that  the  respondent,  for  twenty 
years  prior  to  the  commencement  of  the  action,  and  his 
grantors  and  predecessors,  had  owned  and  possessed  the 
right  to  use,  for  the  purpose  of  irrigation,  watering  stock  and 
for  domestic  purposes,  14,000  inches  of  the  waters  of  said 
river,  measured  under  a  four-inch  pressure;  that  the  use  of 
said  water  upon  said  lands  for  said  purposes  during  said 
times  has  been  necessary,  is  yet  necessary,  and  must  so  con- 
tinue to  be,  for  the  just,  profitable,  remunerative  enjoyment, 
use  or  cultivation  of  the  land;  that  during  said  times  the 
respondent  and  his  grantors,  under  the  claim  of  right  so  to 
do  by  prior  appropriation,  did  use  all  of  said  14,000  inches 
of  water  adversely  to  all  persons,  and  from  that  time  until 
the  commencement  of  the  action  his  use  thereof  had  been 
to  the  same  extent,  except  that  during  a  period  between  the 
month  of  March,  1889,  and  the  commencement  of  this  action, 
"  William  Dunphy,  named  in  the  complaint,  and  defendants 
George  W.  Grayson  and  J.  P.  Anderson  interrupted  plain- 
tiff's said  use,  as  in  these  findings  stated;  that  on  or  about 
the  1st  day  of  April,  1889,  and  thereafter,  up  to  the  date  of 
the  commencement  of  this  action,  the  said  William  Dunphy, 
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George  W.  Grayson  and  J.  P.  Anderson  diverted  all  of  the 
waters  of  said  stream,  without  the  consent  of  plaintiff,  and 
maintained  in  said  stream  and  its  said  channels  dams  and 
obstructions  to  the  flow  of  said  water,  which  dams  and 
obstructions  were,  during  the  period  between  March,  1889, 
and  the  date  of  the  commencement  of  this  action,  by  said 
William  Dunphy  and  the  defendants  last  named,  so  main- 
tained in  said  stream  and  channels  that  all  the  waters  of 
said  stream,  and  every  part  of  said  14,000  inches  thereof, 
then  flowing  in  said  stream  and  channels,  were  diverted 
away  from  the  dams,  ditches  and  other  appliances  of  the 
plaintiff,  whereby  the  said  tract  of  plaintiff's  land  had  been, 
prior  to  said  period  last  above  referred  to,  irrigated,  and 
whereby  during  said  period  said  tract  ought  to  have  been 
irrigated;  that  during  the  period  between  March,  1889,  and 
the  date  of  the  commencement  of  this  action,  large  and 
appreciable  quantities  of  said  waters  of  said  stream  flowed 
therein,  and  in  the  channels  thereof,  which  were  wholly 
diverted,  as  in  these  findings  stated,  by  said  dams  and 
obstructions,  as  so  maintained  by  said  William  Dunphy, 
George  W,  Grayson  and  J.  P.  Anderson;  that  during  said 
last  specified  period  they  so  maintained  said  dams  and 
obstructions  in  said  stream  and  channels  that  all  the  waters 
of  said  stream  were  thereby  diverted  away  from  the  said 
dams,  ditches  and  appliances  of  plaintiff,  and  the  whole  of 
the  waters  of  said  stream,  including  every  part  of  said  14,000 
inches,  then  flowing  in  said  stream  and  channel,  were  entirely 
lost  to  the  plaintiff,  and  he  was  thereby  wholly  deprived  of 
the  use  thereof,  and  that  thereby  the  said  William  Dunphy, 
George  W.  Grayson  and  J.  P.  Anderson  did,  during  that 
period,  interfere  with  the  comfortable  enjoyment  and  free 
use  by  plaintiff  of  his  property  aforesaid." 

It  is  further  found  that  the  defendants  threatened  and 
intended  to  continue  to  maintain  their  dams,  and  to  con- 
tinue to  divert  the  waters,  and  prevent  plaintiff  from  using 
any  part  of  the  same;  "that  long  prior  to  any  use  or 
appropriation  of  any  of  the  waters  of  said  stream  by  said 
William  Dunphy,  George  W.  Grayson  and  J.  P.Anderson, 
or  either  of  them,  or  their  or  either  of  their  grantors,  the 
plaintiff  and  his  grantors "  had  used  and  appropriated,  for 
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the  purposes  named,  14,000  inches  of  water,  and  that  he 
and  his  grantors  had  so  used  the  same  for  beneficial  pur- 
poses, and  that  since  April,  1889,  he  was  and  has  been  the 
owner  of  all  the  lands  described;  that  neither  of  the  defend- 
ants had  ever  owned  or  possessed  or  claimed  said  lands  or 
any  part  thereof.  Other  findings  were  made,  which,  for  the 
purposes  of  this  case,  are  not  necessary  to  be  quoted.  Upon 
these  findings  the  court  concluded  that  the  dams  and  obstruc- 
tions of  the  appellants  were  %  nuisance,  the  same  should  be 
abated,  and  that  the  appellants  should  be  restrained  from 
diverting  the  water  thereby,  and  judgment  was  entered 
accordingly. 

The  proper  order  had  been  made  by  the  court,  substituting 
Carmen  U.  Dunphy  and  Jennie  C.  Dunphy  as  parties  to  said 
action  in  the  place  of  William  Dunphy,  deceased. 

It  will  be  observed  that  the  respondent  sought  by  his  com- 
plaint to  have  the  dams  and  obstructions,  maintained  in  the 
Humboldt  river  by  the  appellants  and  their  codefendants, 
abated  as  nuisances,  and  the  diversion  of  the  waters  thereby 
enjoined,  based  upon  an  alleged  violation  or  invasion  of  his 
rights  to  the  use  of  20,000  inches  of  said  water  for  certain 
beneficial  purposes,  under  prior  appropriation  and  use  alleged 
to  have  been  for  many  years  adverse  to  the  appellants  and 
their  codefendants.  The  separate  answers  of  the  appellants 
and  their  codefendants  in  effect  deny  all  the  material  aver- 
ments of  the  complaint,  and  affirmatively  show  rights  to  the 
use  of  specified  quantities  of  the  waters  of  said  stream  under 
prior  appropriations  thereof  for  beneficial  purposes,  and  ask 
the  court  to  find  and  decree  to  each  the  specific  quantity 
claimed  for  the  purposes  claimed  and  in  the  manner  claimed. 

It  is  further  shown  by  the  supplemental  answer  of  the 
appellants  and  their  codefendant,  Dunphy,  that  certain  of 
the  other  defendants  to  the  action,  as  to  whom  the  action  was 
dismissed,  claimed,  each  for  himself,  certain  specified  quan- 
tity of  the  water,  by  appropriation  for  beneficial  purposes, 
which  rights  were  subordinate  to  the  rights  of  the  answer- 
ing defendants;  that  the  defendants  were,  at  the  time  of  the 
alleged  invasion  of  respondent's  right,  and  ever  since  had 
been,  maintaining  obstructions  and  dams  in  the  Humboldt 
river,  thereby  diverting  the  waters.     It  is   shown   by  the 
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answer  of  John  R.  Bradley  and  George  Russell,  and  by  the 
answers  of  a  number  of  the  other  defendants,  that  each  was 
maintaining  obstructions  and  dams  in  the  river  above  the 
lands  of  the  respondent,  by  which  each  was  diverting  the 
waters  under  a  claim  of  right  to  so  do,  alleged  to  be  superior 
to  the  respondent's  right.  In  other  words,  it  is  shown  by  the 
verified  pleadings  of  the  appellants,  and  some  of  their  code- 
fendants,  that  each  was  diverting  the  waters  of  the  river,  in 
the  manner  alleged,  for  benefieial  purposes,  under  claim  of 
right  to  so  do  by  appropriation  and  use.  Before  the  decision 
was  rendered,  and  after  the  trial,  it  appears  from  the  record, 
that  the  court,  by  order,  dismissed  all  the  defendants  from 
the  action  except  these  appellants  and  Jennie  C.  and  Carmen 
U.  Dunphy,  executrices,  over  the  objection  of  appellants,  and 
they  assign  this  action  of  the  court  as  one  of  the  grounds 
of  error. 

The  court,  in  its  findings  and  decision,  treated  the  action 
as  one  to  abate  and  enjoin  a  nuisance.  It  is  clearly  shown 
by  the  answers  of  the  defendants  that,  at  the  time  of  the 
wrongful  diversion,  each  was  maintaining  dams  and  obstruc- 
tions in  the  Humboldt  river,  and  thereby  diverting  its  waters, 
under  claim  of  right  to  the  same  for  beneficial  purposes  by 
actual  appropriation.  The  evidence  without  dispute  shows 
that  some  of  the  defendants  to  whom  the  order  of  the  court 
applied  were,  at  the  time  of  the  diversion  complained  of,  hold- 
ing back  and  diverting  a  large  volume  of  the  water  of  the 
river,  by  means  of  dams  and  obstructions  erected  and  main- 
tained above  the  lands  of  the  respoiAlent,  but  there  is  abso- 
lutely no  showing  that  such  dams  and  obstructions  were 
maintained,  and  such  diversion  thereby  made,  under  claim 
of  right  to  so  do  by  appropriation  or  otherwise  of  any  of  the 
waters  of  the  river,  for  any  beneficial  purpose  whatever,  as 
against  either  the  claim  of  the  respondent  or  the  appellants. 
Not  only  is  it  shown  by  the  answers  of  these  defendants, 
and  by  the  undisputed  testimony  adduced  on  the  trial,  that 
they  were,  at  the  time  of  the  alleged  diversions,  and  in  the 
manner  alleged,  holding  back  and  diverting  the  waters  with- 
out any  apparent  right  thereto,  but  the  respondent's  com- 
plaint in  specific  terms  so  charges. 

In  the  absence  of  any  statutory  rule  regulating  matters  of 
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this  kind,  it  has  been  generally  held  that,  in  determining 
who  should  be  parties  to  an  action  to  abate  and  enjoin  a 
nuisance,  the  rules  governing  proceedings  in  equity  should 
apply;  that  a  bill  in  equity  would  lie  against  those  parties  ^ 
only  who  would  be  liable  to  respond  in  damages.     (2  Wood  I 
on  Nuisance,  p.  1164;  2  High  on  Injunctions,  sec.  1547.)  I 

It  has  also  been  held  that,  in  a  bill  to  enjoin  the  diversion 
of  water  by  tort  feasors,  there  could  be  no  objection  to  grant- 
ing the  relief,  for  the  reason  that  one  of  the  defendants  resided 
beyond  the  jurisdiction  of  the  court.  (2  High  on  Injunc- 
tions, sec.  1564.) 

It  is  also  a  well  and  reasonably  established  rule  in  equity 
that,  if  the  defendants  actually  before  the  court  may  be  sub- 
jected to  undue  inconvenience  or  danger  of  loss,  or  to  future 
litigation,  or  to  a  liability  under  the  decree  more  extensive  and 
direct  than  if  the  absent  parties  were  before  the  court,  that, 
of  itself,  will  furnish  sufficient  grounds  to  enforce  the  rule  of 
making  absent  persons  parties  to  the  action.  (Story,  Equity 
Pleading  (9th  ed.)  sec.  338.) 

We  have  a  statutory  regulation  which  provides,  in  effect, 
that  the  court  may  determine  any  controversy  between  the 
parties  before  it,  when  it  can  be  done  without  prejudice  to 
the  rights  of  others  or  by  saving  their  rights;  but,  when 
a  complete  determination  of  the  controversy  cannot  be 
had  without  the  presence  of  other  parties,  the  court  must 
order  them  to  be  brought  in.  (Gen.  Stats.  3039.)  It  will  be 
observed  that  this  statute  practically  adopts  the  rules  of 
equity  requiring  all  persons  materially  interested,  either 
legally  or  beneficially,  in  the  subject  matter  of  the  suit,  to  be 
made  parties  to  the  suit,  when  their  rights  will  be  affected  by 
the  final  decree,  and  also  the  rule  quoted  above  from  Story's 
Equity  Pleading.  This  court,  in  commenting  on  the  above- 
cited  provision  of  our  statute  regulating  parties  to  actions, 
quotes  with  approval  that  section  of  Pomeroy's  Remedies 
and  Remedial  Rights  (section  419),  wherein  the  author  says 
that,  "if  there  are  other  persons  not  parties  whose  rights 
must  be  ascertained  and  settled  before  the  rights  of  the  par- 
ties to  the  suit  can  be  determined,  then  the  statute  is  peremp- 
tory, and  the  court  must  cause  such  persons  to  be  brought 
in."     {Robimon  v.  Kind,  23  Nev.  838.) 
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If,  then,  under  the  statute,  it  is  the  peremptory  duty  of  the 
court  to  bring  in  such  parties  upoI^  its  own  motion,  and  if 
such  failure  is  reversible  error,  how  much  greater  and  stronger 
is  the  reason  that  the  court  should  not  dismiss  the  action  as 
to  persons  already  made  parties  and  already  brought  in, 
upon  the  showing  of  the  complaint  and  the  answer  and  the 
evidence  that  their  rights  must  be  settled  and  determined 
before  the  rights  of  the  appellant  and  respondent  could  be 
determined,  where  it  is  shown  by  the  pleadings  and  evidence, 
as  in  this  case,  that  the  appellants  may  be  subjected  to  undue 
inconvenience,  danger  of  loss,  future  litigation,  or  liability 
under  the  decree,  more  expensive  and  direct  than  if  these 
parties  had  not  been  dismissed  from  the  action.  These  par- 
ties defendant  were  not  only  committing,  and  threatening  to 
continue  to  commit,  the  act  complained  of,  under  the  undis- 
puted showing  by  the  record  in  the  case,  but  had  been  brought 
into  court,  and  had  submitted  themselves  to  its  jurisdiction. 
They  were  properly  made  parties,  and  were  necessary  parties, 
under  the  respondent's  complaint,  and  under  the  averments 
of  the  answers,  and  the  evidence  conclusively  shows  that  a 
full  and  complete  determination  of  the  controversy  between 
the  respondent  and  the  appellants  could  not  be  made  without 
their  presence.  It  seems  to  us,  under  this  showing,  that  they 
were  indispensable  parties,  and  that  the  action  of  the  court 
was  fatal  error,  and  prejudicial  to  the  rights  of  the  appel- 
lants. This  conclusion  seems  especially  strong  when  it  is 
shown  by  the  record  that  the  court  could  have  found  that  the 
diversion  of  the  water  by  the  defendants  to  whom  the  action 
was  dismissed  was  made  at  the  time  complained  of,  against 
the  rights,  not  only  of  the  respondent,  but  also  against  the 
rights  of  the  appellants,  and  that  the  dams  and  the  obstruc- 
tions, and  thereby  the  diversions  of  the  water  by  these 
defendants,  alone  were  against  any  right  or  claim  of  the 
respondent. 

As  above  stated,  the  court  treated  the  action,  in  its  find- 
ings, conclusion  and  decision,  as  one  brought  simply  to  abate 
and  enjoin  a  nuisance,  but,  on  the  hearing  of  questions  of 
fact  made  by  the  pleadings,  the  action  was  treated  by  court 
and  counsel  as  one  in  which  the  rights  of  the  parties  to  the 
use  of  specific  quantities  of  the  water  of  the  river  for  bene- 
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ficial  purposes  were  to  be  determined.  There  are  some  undis- 
puted facts  shown  by  the  evidence,  which  have  a  direct 
bearing  upon  a  decision  of  the  questions  to  be  determined 
under  the  assignment  of  errors,  which  we  deem  it  necessary 
to  set  out  in  this  part  of  the  opinion. 

It  is  shown  that  a  large  number  of  dams  and  obstructions, 
other  than  those  of  the  appellants  and  their  codefendants, 
Jennie  C.  and  Carmen  U.  Dunphy,  executrices,  were  main- 
tained by  the  other  defendants,  and  other  parties,  above  the 
respondent's  land,  in  the  river,  by  means  of  which  the  waters 
of  the  river  were  held  back  and  diverted  during  the  time  of 
the  alleged  invasion  of  the  respondent's  rights,  and  there  is 
an  absolute  absence  of  any  showing  on  the  part  of  the 
defendants,  other  than  these  appellants  and  their  codefend- 
ants, Jennie  C.  and  Carmen  U.  Dunphy,  that  such  dams  and 
obstructions,  and  thereby  such  diversions  of  the  water,  were 
maintained  or  made  under  any  claim  of  right  thereto,  by 
appropriation  or  otherwise. 

The  lands  of  the  respondent  are  situated  on  the  Humboldt 
river,  about  twelve  miles  above  or  easterly  from  Winnemucca. 
The  lands  of  the  appellant  Grayson  are  higher  up  on  the 
river,  at  or  near  Beowawe.  The  lands  of  the  appellant 
Anderson  are  on  the  river  between  the  lands  of  Grayson  and 
the  respondent;  the  lands  and  dams  of  others  of  the  defend- 
ants are  between  the  lands  of  the  respondent  and  the  lands 
of  Grayson.  It  is  further  shown  that  many  thousand  more 
inches  of  water  ordinarily  flow  in  the  channel  of  the  river 
during  the  time  of  the  alleged  wrongful  diversion  than  are 
claimed  by  the  respondent  and  the  appellants  and  their  code- 
fendants, Jennie  C.  and  Carmen  U.  Dunphy.  It  is  further 
shown  by  the  evidence  that,  for  a  great  number  of  years 
before  the  commencement  of  the  action,  the  respondent  and 
the  appellants  appropriated  and  diverted,  by  dams  and 
ditches  and  other  means,  certain  specified  quantities  of 
said  water  for  certain  named  beneficial  purposes. 

It  is  further  shown  that,  in  years  of  the  ordinary  flow, 
each  of  the  appellants,  their  codefendants,  Jennie  C.  and 
Carmen  U.  Dunphy,  and  this  respondent,  had  all  the  water 
claimed  under  their  respective  acts  of  appropriation;  that  in 
the   spring   and   summer   of  1889,  during   the   time  of  the 
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alleged  wrongful  acts,  the  amount  of  water  flowing  in  the 
river  was  far  below  the  ordinary  quantity,  and  was  not  suf- 
ficient to  supply  the  demands  of  those  claiming  the  right 
thereto;  that  this  small  quantity  flowing  during  the  season 
named  was  the  effect  of  natural  causes.  It. is  not  shown  just 
how  many  inches  were  in  the  river  during  this  season.  The 
irrigating  season  along  the  Humboldt  river  usually  begins 
about  the  1st  of  March  and  ends  about  the  Ist  of  July  in 
each  year.  Other  facts,  about  which  there  is  little  or  no  con- 
troversy, will  be  referred  to  in  the  opinion  as  it  may  become 
necessary.  It  will  therefore  be  seen,  from  these  undisputed 
facts,  that  the  appellants,  as  well  as  the  respondent,  have 
acquired  a  right  to  the  use  of  the  waters  of  the  Humboldt 
river  for  beneficial  purposes  by  the  appropriation  thereof  by 
means  of  dams  and  ditches  and  other  obstructions.  It  may 
be  stated,  as  an  undisputed  fact,  that  the  appropriation  of 
the  waters  along  the  Humboldt  river,  and  the  use  thereof,  is 
not  made  in  any  other  manner  or  by  any  other  means  than 
those  indicated. 

A  "nuisance,"  in  its  ordinary  signification,  is  anything 
that  produces  an  annoyance — anything  that  disturbs  or  is 
offensive.  In  its  legal  sense,  it  applies  to  that  class  of  wrongs 
that  are  caused  by  the  unreasonable,  unwarrantable,  or 
unlawful  use  by  a  person  of  his  own  property,  or  from  his 
improper,  indecent,  or  unlawful  conduct,  which  operates  as 
an  obstruction  or  injury  to  the  right  of  another,  or  to  the 
public,  and  producing  such  material  annoyance,  inconven- 
ience, discomfort  or  hurt  that  the  law  will  presume  a  con- 
sequent damage.  It  is  true,  as  a  general  proposition,  that 
every  enjoyment  by  one  of  his  own  property,  which  violates 
the  rights  of  another  in  an  essential  degree,  is  a  nuisance. 
Such  was  the  doctrine  of  the  common  law.  (1  Wood  on 
Nuisances,  pp.  1,  2;  16  Am.  &  Eng.  Ency.  of  Law,  924.) 

The  rule  of  the  common  law  was  practically  adopted  by 
our  statute,  for  it  is  expressly  provided  that  anything  which 
is  injurious  to  health,  or  indecent  or  offensive  to  the  senses, 
or  an  obstruction  to  the  free  use  of  property,  so  as  to  inter- 
fere with  the  comfortable  enjoyment  of  life  or  property,  is  a 
nuisance,  and  subject  to  an  action.     (Gen.  Stats.  3273.) 

But  not  every  use  of  one's  property  that  works  an  injury 
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to  the  property  of  another  will  be  declared  a  nuisance.  Such 
was  not  the  rule  of  the  common  law;  neither  do  we  believe 
it  to  be  the  rule  under  our  statute.  While  injury  and  dam- 
ages are  essential  elements  of  a  nuisance,  both  at  common 
law  and  under  our  statute,  both  may  exist  as  the  result  of 
an  act  or  thing,  and  yet  the  act  or  thing  not  be  a  nuisance. 
Every  person  has  the  reasonable  enjoyment  of  his  own  prop- 
erty, and  so  long  as  the  use  to  which  he  devotes  it  violates 
no  rights  of  another,  however  much  damage  others  may  sus- 
tain therefrom,  his  use  is  lawful.  (1  Wood  on  Nuisances, 
p.  3;  Thurston  v.  Hancock,  12  Mass.  220;  Lamia  v.  Holbrook, 
4  Paige  Ch.  (N.  Y.)  169.) 

Neither  does  our  statute  change  in  any  manner  the  rem- 
edies for  this  wrong  as  they  existed  at  common  law;  as, 
by  the  same  section,  it  is  provided  that  an  action  may  be 
brought  by  any  person  whose  property  is  injuriously  affected, 
or  whose  personal  enjoyment  is  lessened,  by  the  nuisance, 
to  abate  or  enjoin  the  same.     (Gen.  Stats.  3273.) 

Before  the  passage  of  that  act,  the  party  could  maintain 
the  same  character  of  action.  "The  concurrent  jurisdiction 
of  courts  of  equity  by  the  writ  of  injunction  with  courts  of 
law,  in  cases  of  private  nuisance,  is  ancient  and  well  estab- 
lished."    (High  on  Injunctions,  sec.  740.) 

"The  foundation  of  the  interference  of  equity  in  restraint 
of  nuisances  rests  in  the  necessity  of  preventing  irreparable 
mischief  and  multiplicity  of  suits.  The  principles  govern- 
ing courts  of  equity  in  the  exercise  of  this  jurisdiction  are 
closely  allied  to  those  which  control  their  action  in  restrain- 
ing trespasses."     (Id.  sec.  739.) 

Further,  the  foundation  of  the  right  to  invoke  the  equity 
power  of  the  court,  in  restraint  of  nuisances  to  water,  before 
the  enactjnent  of  our  statute,  was  based  almost  solely  upon 
the  infringement  of  riparian  rights.  As  incidental  to  the 
ownership  of  the  adjacent  soil,  a  riparian  proprietor  had  an 
interest  of  an  usufructuary  nature  in  the  water  flowing  past 
his  land.  This  right  being  common  to  all  owners  of  land 
adjacent  to  the  stream,  no  proprietor  could,  in  the  absence  of 
a  right  to  the  exclusive  enjoyment,  interfere  in  such  manner 
as  to  injure  adjoining  proprietors.  (High  on  Injunctions, 
sec.  794.) 
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Each  riparian  owner  was  entitled,  in  the  absence  of  grant, 
license,  or  prescription,  to  have  the  stream  flow  in  its  chan- 
^nel  without  material  diminution.  He  had  no  property  in 
j  the  flowing  water,  but  might  use  it  for  any  purpose  to  which 
it  could  be  applied  beneficially,  without  material  injury  to 
the  rights  of  others.  Nor  was  this  right  a  mere  easement  or 
appurtenance,  but  was  inseparably  annexed  to  the  soil.  The 
ordinary  use  of  the  water,  for  supplying  his  natural  wants, 
could  be  exercised  to  the  extent  of  consuming  all  the  water 
in  the  stream;  but  the  extraordinary  use  thereof,  such  as  for 
irrigation,  could  be  made,  but  such  use  was  inferior  to  the 
right  of  its  ordinary  use,  and  such  extraordinary  use  must 
be  reasonable.     (Gould  on  Waters,  sec.  204,  et  seq.) 

In  England  and  in  this  country,  it  has  been  held  that  a 
riparian  proprietor  has  the  right  to  divert  waters  for  the 
purpose  of  irrigation,  but  the  later  decisions  in  both  countries 
have  been  to  the  effect  that  such  use  does  not  supply  a 
natural  want,  nor  authorize  an  exclusive  or  undue  appro- 
priation by  one  proprietor;  that  such  use  must  be  reason- 
able, and  not  materially  affect  the  application  of  the  water 
by  other  riparian  proprietors.     (Gould  on  Waters,  sec.  217.) 

The  same  doctrine  is  stated  in  1  Wood  on  Nuisances,  p.  481, 
et  Beq,  The  conditions  of  this  state,  the  demand  and  necessi- 
ties of  agriculture,  mining,  and  milling,  and  the  prosperity 
of  its  people,  has  entirely  swept  away  this  doctrine  of  riparian 
rightS;  as  unsuited;  and  this  court,  by  a  line  of  decisions 
based  upon  the  requirements  of  the  state,  its  industries  and 
necessities,  has  adopted  a  rule  suited  to  those  conditions  and 
necessities.  It  is  now  the  settled  doctrine  of  this  state  that 
a  person  can  acquire  the  right  to  use  the  waters  flowing  in  a 
stream,  for  the  purpose  of  irrigation,  by  appropriation  as 
against  riparian  proprietors  or  other  persons,  the  priority  of 
rights  of  various  claimants  to  the  use  thereof  to  be  deter- 
mined by  the  priority  of  time  in  making  the  various  appro- 
priations. {Jones  V.  Adams,  19  Nev.  78;  Reno  S,  &  M,  W,  v. 
Stevenson,  20  Nev.  269.) 

It  will  be  seen,  therefore,  that,  under  the  rule  controlling 
where  the  doctrine  of  riparian  rights  prevails,  the  diversion 
of  waters  for  irrigation,  by  dams  and  obstructions,  so  as  to 
materially  diminish  the  flow  thereof,  was,  as  against  a  lower 
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riparian  proprietor,  who,  as  a  matter  of  right,  was  entitled  to 
have  such  water  flow  without  material  diminution,  declared 
I.  nuisance,  and  could  be  abated  or  enjoined.  The  rule  of 
law  adopted  by  the  courts  of  this  state,  and  recognized  at 
different  times  and  by  various  acts  of  the  legislature,  and  by 
the  act  of  congress,  regulating  the  rights  to  the  use  of  water  r 
for  beneficial  purposes,  and  the  exercising  of  such  rights,  has,  > 
to  a  very  great  extent,  changed  the  rights  of  the  parties  to 
actions  to  abate  or  enjoin  the  diversion  of  water,  as  they 
existed  under  the  doctrine  applying  to  riparian  proprietors. 
We  do  not  mean  to  say,  or  intend  that  it  shall  be  inferred,  that 
the  diversion  of  water  by  dams  and  obstructions  in  a  stream , 
under  the  rule  governing  and  regulating  the  use  of  water  by 
appropriation  as  adopted  in  this  state,  could  not,  in  a  proper 
case,  be  declared  a  nuisance,  and  abated  or  enjoined;  but 
where,  as  in  this  case,  it  is  shown  by  the  pleadings  and  estab- 
lished by  the  evidence  that  thousands  of  inches  of  water 
usually  flowed  in  said  stream  in  excess  of  any  claim  of  right 
of  respondent  thereto,  a  bona  fide  claim  of  right  to  a  part  of 
which  had  been  made  by  appella^nts  in  manner  and  form  as 
required,  and  such  right  had  been  exercised  ancj  enjoyed  by 
them  peaceably  and  freely  for  a  great  number  of  years  prior 
to  any  alleged  invasion  of  respondent's  rights,  and  the  diver- 
sion alleged  is  shown  to  have  been  made  in  great  part,  at 
least,  by  other  persons,  by  means  of  dams  and  obstructions 
in  said  stream,  without  any  showing  whatever  by  the  evi- 
dence that  they  had  or  claimed  any  right  to  make  such 
diversion,  it  was' clearly  error  to  conclude  and  decide  that 
the  dams  of  appellants  were  nuisances,  even  though  the. 
respondent  was  injured  thereby.  The  appellants  were  exer- 
cising a  lawful  right,  in  a  lawful  mannes,  and  applying  the 
rule  referred  to  in  Thurston  v.  Hancock,  supray  and  Lasala  v. 
Holbrooky  suprUy  to  the  effect  that  every  person  has  the  right 
to  the  reasonable  enjoyment  of  his  own  property,  and  so  long 
as  the  use  to  which  he  devotes  it  violates  no  right  of  another, 
however  much  damage  another  may  sustain  therefrom,  his 
use  is  lawful. 

In  other  words,  the  only  reasonable  enjoyment  or  use  to 
which  the  appellants'  dams  could  be  devoted  or  put  was  for 
those  purposes  for  which  they  were  constructed,  and  had  been 
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SO  long  used,  and  were  then  being  used  and  enjoyed,  and 
such  use  and  reasonable  enjoyment  were  lawful,  and  did 
not,  under  the  law,  constitute  the  same  a  nuisance. 

To  put  the  matter  in  another  form:  Both  the  respondent 
and  appellants  had  equal  right,  under  the  law  and  the  undis- 
puted facts,  to  acquire  rights  to  the  use  of  waters  for  the 
same  purposes  and  in  the  same  manner.  Each  did  acquire 
rights  to  the  use  of  the  water.  Concede  that  the  respondent 
had  a  prior  right  to  14,000  inches  of  the  waters  of  the  stream, 
would  the  exercise  by  the  appellants  of  their  right  to  a  part 
of  the  waters,  whereby  a  part  of  the  14,000  inches  was  diverted 
from  respondent,  thereby  damaging  him,  be  an  unreasonable 
enjoyment  of  their  property,  and  would  the  court  as  a  mat- 
ter of  law  be  authorized  to  declare  the  appellants'  dams 
nuisances  by  reason  of  such  acts?  If  it  had  such  authority, 
then  it  could  declare  the  property  a  nuisance  because  it  was 
used  in  a  lawful  manner,  and  in  the  only  way  in  which  it 
could  be  used  or  enjoyed  by  its  owner. 

It  is  therefore  clearly  manifest,  under  the  rule  of  our  la^, 
that  the  maintenance  of  d^^ms  or  other  obstructions,  for  the 
purpose  of  diverting  waters  to  be  used  for  irrigation,  and  the 
diversion  thereof  for  such  purposes,  so  as  to  materially 
diminish  the  amount,  or  even  consume  the  entire  quantity 
;  flowing  in  a  stream,  is  not  of  itself  a  nuisance,  where  it  is 
shown  that  such  dams  and  obstructions  are  maintained,  and 
such  diversion  made,  for  a  long  number  of  years  under  a 
bona  fide  claim  of  right. 

The  respondent  has  a  complete  and  ample  remedy  for  the 
redress  of  the  wrongs  complained  of,  and  any  damages  he 
may  have  sustained  thereby,  under  other  rules  affording 
equitable  relief,  that  are  not  repugnant  either  to  the  rule 
governing  the  appropriation  of  waters  as  adopted  in  this 
state,  or  to  the  conditions  and  necessities  upon  which  the 
rule  is  based. 

Many  objections  are  urged  against  the  findings  of  the 
court,  but  we  do  not  deem  it  necessary  to  consider  all.  A 
reference  to  the  findings  as  set  out  in  this  opinion  shows  that 
the  court  found,  in  direct  terms,  that  the  appellants  and 
their  codefendants,  Jennie  C.  and  Carmen  U.  Dunphy, 
executrices,  diverted  all  the  waters  of  the  Humboldt  river 
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during  the  times  complained  of.  This  finding  is  clearly 
against  the  evidence.  It  is  shown,  as  an  undisputed  fact, 
that  the  defendant  Blossom  and  other  defendants  diverted  a 
large  volume  of  the  water  of  the  river  during  said  time, 
above  the  respondent's  lands,  by  means  of  dams  and  other 
obstructions  maintained  below  the  lands  of  Grayson,  and  no 
showing  whatever  was  made  of  any  claim  or  right  to  make 
such  diversions,  as  against  the  respondent  or  appellants. 

A  very  serious  question  is  raised  as  to  the  finding  of  the 
court  that  14,000  inches  of  water  were  necessary  to  irrigate 
respondent's  land,  but,  as  the  order  appealed  from  will  have 
to  be  reversed  for  the  reasons  heretofore  assigned,  we  deem  it 
unnecessary  to  pass  upon  this  question. 

The  order  denying  appellants'  motion  for  a  new  trial  will 
be  reversed,  and  the  cause  remanded  for  further  proceedings 
in  accordance  herewith. 

Belknap,  J.:    I  concur. 

BoNNiFiBLD,  C.  J.,  dissenting: 

The  appellants  appeal  from  an  order  denying  their  motion 
for  new  trial  alone.  A  new  trial  is  a  reexamination  of  an 
issue  of  fact  in  the  same  court  after  trial  and  decision  by  a 
jury,  court,  or  referee.     (Gen.  Stats.  3216.) 

When  the  application  for  new  trial  is  made  upon  the 
ground?  of  the  insufficiency  of  the  evidence  to  justify  the  ver- 
dict or  other  decision,  or  that  it  is  against  law,  or  error  in 
law  occurring  at  the  trial,  and  excepted  to  by  the  party 
making  the  application,  the  application  shall  be  made  upon 
a  statement  prepared  as  provided  by  section  197  of  the  civil 
practice  act.     (Gen.  Stats.  3218,  3219.) 

Appellants'  motion  for  new  trial  was  made  upon  the  above 
grounds.  Said  section  197,  as  amended  by  Stats.  1893,  p. 
88  (Gen.  Stats.  3219),  after  specifying  the  mode  of  pre- 
paring the  statement  and  its  authentication,  provides  that, 
"on  the  argument  of  the  motion  reference  may  be  made  to 
the  pleadings,  depositions  and  documentary  evidence  on  file, 
testimony  taken  and  written  out  by  a  shorthand  reporter 
authorized  by  the  court  to  make  the  same,  and  the  minutes 
of  the  court." 

"The  statement  thus  used,  in  connection  with  such  plead- 
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ings,  depositions,  documentary  evidence  on  file,  testimony 
taken  by  a  reporter,  and  minutes  of  the  court  as  are  read  or 
referred  to  on  the  hearing  [of  the  motion  in  court  below], 
shall  constitute,  without  further  statement,  the  papers  to  be 
used  on  appeal  from  the  order  granting  or  refusing  the  new 
trial."  The  said  statement  in  connection  with  the  pleadings, 
depositions,  etc.,  as  are  read  or  referred  to  on  said  hearing, 
constitute  the  statement  on  appeal.  {Caldwell  v.  Gr«rfy,  5 
Nev.  262;  White  v.  WhiU,  6  Nev.  24.) 

It  will  be  observed  that  it  is  not  the  pleadings,  depositions, 
etc.,  simply  on  file  in  the  case,  but  such  pleadings,  deposi- 
tions, etc.,  as  are  read  or  referred  to  on  said  hearing  of  the 
motion  in  the  trial  court,  in  connection  with  said  statement 
that  constitute  the  statement  on  appeal. 

"The  statute  has  plainly  and  expressly  declared  what  an 
appellant  shall  furnish  this  court  to  entitle  him  to  a  hear- 
ing; such  matter  must  be  before  the  court."  (Id.;  Imperial 
M,  Co.  V.  Baretow,  5  Nev.  252.) 

It  is  necessary  that  the  issue  of  fact  for  which  a  new  trial 
is  asked  be  presented  to  the  appellate  court  either  by  the 
statement  by  which  the  application  for  new  trial  is  made,  or 
by  reading  or  referring  to  the  pleadings  on  the  hearing  of  the 
motion.  If  by  the  latter  mode,  it  must  be  shown  that  the 
pleadings  were  so  read  or  referred  to.  If  they  were  neither 
read  nor  referred  to,  they  did  not  become  a  part  of  the  record 
on  the  motion  in  the  court  below. 

"  On  an  appeal  from  an  order  granting  or  refusing  a  new 
trial,  the  appellate  court  is  confined  in  its  investigation  to 
the  record  used  on  such  motion  in  the  court  below."  {Cald- 
well V.  Greely,  5  Nev.  262.) 

The  pleadings  in  this  case  are  not  embodied  in  the  state- 
ment, nor  are  the  issues  of  fact  otherwise  shown,  or  the 
pleadings  shown  to  have  been  read  or  referred  to  on  the 
hearing  of  the  motion.  The  latter  showing  might  have 
been  made  by  the  certificate  of  the  judge  to  that  effect, 
{Simpson  v.  Ogg,  18  Nev.  28.) 

"A  copy  of  the  statement  shall  be  annexed  to  a  copy  of 
the  judgment  roll,  if  the  appeal  be  from  the  judgment;  if 
the  appeal  be  from  an  order,  to  a  copy  of  such  order."  (Gen. 
Stats.  3358.) 
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A  copy  of  the  judgment  roll  is  not  to  be  annexed  to  a 
copy  of  the  statement,  unless  the  appeal  be  taken  from  the 
judgment.  On  an  appeal  from  an  order  alone,  the  statement 
may  contain  all  matter  necessary  for  explanation  of  the 
grounds  urged  for  a  new  trial.  {Corbett  v.  Job,  5  Nev.  204.) 
It  may,  therefore,  in  such  case,  contain  the  pleadings,  or  the 
pleadings  may  be  simply  referred  to  on  the  hearing  of  the 
motion.  In  such  case,  it  must  be  shown  that  they  were  so 
referred  to. 

I  am  of  opinion  that  said  statement  on  appeal  in  this  case 
is  radically  defective,  in  that  it  does  not  embrace  the  plead- 
ings or  their  substance,  or  show  that  they  were  read  or 
referred  to  on  the  hearing  of  the  motion  in  the  court  below. 
I  am  of  opinion  that  such  defect  cannot  be  waived  by  the 
parties,  or  properly  ignored  by  the  court. 

For  the  above  reasons  I  think  the  appeal  should  be  dis- 
missed. 

[No.  1B61.] 

HUMBOLDT  COUNTY,   Respondent,  v.   LANDER 
COUNTY,  Appellant. 

C0UNTIB8—B0UKDABIB8— Taxes.  Pursuant  to  Stats.  1887  (p.  97),  requiring 
the  surveyor-general  to  place  monuments  at  places  where  a  railroad 
crosses  a  county  line,  and  mark  thereon,  on  the  sides  facing  the 
respective  counties,  the  name  of  the  county  and  number  of  miles 
of  said  railroad  therein — a  map  of  such  survey,  when  tiled  with  the 
county  recorder  and  secretary  of  state,  to  be  prima  facie  evidence  of 
the  facts  therein  stated — ^the  surveyor-general  established  a  monu- 
ment on  a  railroad  track  at  a  distance  from  the  boundary  between 
two  counties  as  established  by  themselves.  Thereafter,  the  track 
between  the  original  boundary  and  the  surveyor-general's  monu- 
ment was  assessed  by  the  county  within  which  the  surveyor-general 
located  it,  but  other  property  on  the  strip  between  the  original 
boundary  and  the  line  as  fixed  by  the  surveyor-general's  monument 
was  assessed  by  the  county  within  which  the  original  line,  as  fixed 
by  the  counties  themselves,  placed  it:  Heldy  that  the  placing  of  the 
monument  by  the  surveyor-general  did  not  change  the  boundary 
from  the  line  originally  established  by  the  counties  jointly,  since 
the  act  does  not  authorize  the  establishing  of  new  county  lines,  or 
the  changing  of  county  lines  already  established. 

Idem— Idem — Idem— Estoppel.  The  fact  that  for  six  years  after  the  plac- 
ing of  the  monument  the  county  within  whose  limits  the  original 
boundary  located  the  track  did  not  assess  it,  and  acquiesced  in  its 
•  assessment  by  the  other  county,  did  not  estop  it  from  claiming  the 
original  line  as  the  correct  boundary,  where  it  continued  to  assess 
all  other  property  within  the  disputed  tract. 
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Idbm—Idkm— Idem— Payment  to  Wrong  Oountt— Right  of  Recotsrt. 
Stata.  1893  (p.  44)  and  Stats.  1891  (p.  146)  fix  the  sitae  of  property  for 
taxation  in  the  county  where  situated,  and  authorize  a  recovery  of 
delinquent  taxes  by  suit.  Stats.  1891  (p.  140,  sec.  12)  provides  that 
where  real  property  is  assessed  by  two  counties,  each  claiming  it  to 
be  within  its  limits,  a  payment  of  the  taxes  to  either  county  shall 
be  sufficient:  Heldy  that  where  two  counties  assessed  the  same  real 
property,  each  claiming  it  to  be  within  its  limits,  and  the  taxes  were 
paid  to  the  wrong  countj',  they  may  be  recovered  from  such  county 
by  the  county  within  whose  limits  the  property  is  situate. 

Idem— Restitution  of  Money  or  Property  Wrongfully  Obtained.  If 
a  county  obtains  money  or  property  of  others  without  authority  of 
law,  it  will  be  compelled  to  make  restitution,  upon  the  principle 
that  an  obligation  rests  upon  all  persons,  natural  or  artificial,  to  do 
justice. 

Appeal  from  the  District  Court  of  the  State  of  Nevada^ 
Washoe  county;  A.  E.  Cheney^  District  Judge: 

Action  by  Humboldt  county  against  Lander  county.  From 
a  judgment  for  plaintiff,  and  from  an  order  denying  a  new 
trial,  defendant  appeals.     Affirmed. 

The  facts  sufficiently  appear  in  the  opinion. 

Henry  Mayenhaum^  James  F.  DenniSj  and  W.  D.  Jones^  Dis- 
trict Attorney  of  Lander  county,  for  Appellant: 

I.  There  is  no  statute  requiring  Lander  county  to  pay 
the  money  so  received  by  it  to  Humboldt  county.  Lander 
county  received  the  taxes  in  payment  of  its  own  assessment 
against  the  C.  P.  R.  R.  Co.,  and  it  cannot  dispose  of  it,  except 
as  authorized  by  statute.  By  the  general  laws.  Lander 
county  was  required  to  distribute  said  money  so  paid  by 
the  C.  P.  R.  R.  Co.,  like  all  moneys  paid  into  the  treasury  for 
taxes,  by  paying  to  the  state  its  proportion — i.  e.,  90  cents — 
and  to  distribute  the  balance  to  the  different  funds  of  the 
county,  and  to  pay  the  same  to  the  parties  having  claims 
against  the  county.  All  this  must  be  presumed  to  have 
been  done  by  Lander  county.  Omnia  prasaumunter  rite  ax^ta, 
(Lawson,  Presumptive  Ev.  53.) 

II.  The  legislature  has  unlimited  power  and  control  over 
all  the  revenues  of  the  counties.  The  courts  have  no  jurisdic- 
tion over  such  matters.  (Welty's  Law  of  Taxation,  sec.  51, 
p.  118;  Dubuque  v.  Chicago  D.  &  M.  R.  Co.,  47  Iowa,  196; 
Cooley  on  Taxation,  p.  575,  168,  171;  Commissioners  of 
Laramie   County  v.  Commissioners  of  Albany   County,  92  U. 
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S.  307;  People  v.  Alameda  County,  26  Cal.  650;  1  Desty's  Tax- 
ation, 269;  Hess  v.  Pegg,  7  Nev.  30;  Ash  v.  Parkinson,  5  Nev. 
28;  Youngs  y.HaU,  9  Nev.  212;  R.  R.  Co.  v.  Stockton  City,  41 
Cal.  147,  161,  et  seq.;  Payne  v.  Treadwell,  16  Cal.  233;  Pattison 
V.  Yuba  County,  13  Cal.  175,  189.) 

III.  Assumpsit  for  money  had  and  received  cannot  be 
maintained  where  the  defendant,  as  in  this  case,  has  the 
legal  custody  of,  and  the  legal  right  to  retain,  the  money,  or 
where,  as  in  this  case,  the  money  is  received  under  claim  of 
right,  and  in  defiance  of  defendant's  right,  (Carson  R.  L. 
Co.  V.  Bassett,  2  Nev.  253;  Kelty  v.  Owens,  4  Chand.  (Wis.) 
166;  Watson  v.  Stever,  25  Mich.  386.) 

IV.  To  maintain  the  action  of  assumpsit  for  money  had 
and  received,  there  must  either  be  an  express  or  implied 
promise  to  pay  the  plaintiff.  {Bloomer  v.  Denm/in,  12  111. 
240;  Whitehead  v.  Peck,  1  Ga.  140;  Seaman  v.  Whitney,  24 
Wend.  260.) 

V.  No  promise  could,  possibly,  be  implied  in  this  case. 
Lander  county  assessed  this  property,  and  received  the 
money  due  for  taxes  thereon,  for  herself,  and  not  for  Hum- 
boldt county.  If  the  property  is  claimed  by  Humboldt 
county,  the  C.  P.  R.  R.  Co.  has  the  right,  by  express  statute, 
to  pay  the  taxes  to  Lander  county.  (Gen.  Stats.  1205.) 
And  the  legislature  provided  no  means  by  which  Humboldt 
county  can  maintain  this  action.  (R.  R.  Co.  v.  Commission- 
ers, 98  U.  S.  541;  Meredith  v.  Richardson,  10  Ala.  828;  Oehr  v. 
Hagerman,  26  111.  438.) 

VI.  "  No  promise  can  be  presumed  where  the  act,  con- 
stituting the  cause  of  action,  is  done  in  defiance  of  plaintiffs 
rights,  under  a  claim  of  adverse  right."  {Carson  R.  L.  Co. 
V.  Bassett,  2  Nev.  253;  Kelty  v.  Owens,  4  Chand.  (Wis.)  166; 
WaUon  V.  Stever,  25  Mich.  386;  Sargent  v.  Striker,  1  Har.  N. 
J.  L.  464;  Sadler  v.  Eureka  Co.,  15  Nev.  42;  2  Wharton's 
Contracts,  732.) 

VII.  Lander  county  can  be  held  on  no  promise,  express 
or  implied,  unless  it  be  authorized  by  statute.  {McDonald  v. 
The  Mayor,  ^%'^.  Y.  23;  Donovan  v.  The  Mayor,  33  N.  Y.  293; 
Curtis  V.  Fiedler,  2  Black,  479;  People  v.  Chapman,  61  Cal.  267.) 

VIII.  How  can  Lander  collect  the  Humboldt  taxes?  The 
counties  had  different  rates.    The  C.  P.  R.  R.  Co.  did  not  pay 
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to  Lander  the  Humboldt  taxes,  but  it  paid  the  taxes  assessed 
by  Lander.  Lander  county  acts  as  the  agent  of  the  state, 
and  is  compelled  to  obey  the  mandates  of  the  legislature.  It 
does  not,  and  cannot,  act  as  the  agent  of  Humboldt  county. 
The  legislature  is  the  sole  judge  of  the  manner  in  which 
taxes  shall  be  collected.  Counties  are  quasi  corporations,  over 
which  the  legislature  has  supreme  control.  They  are  mere 
agencies  of  the  state.  {Enright  v.  People,  79  111.  214;  Shelley 
y.  Detroit y  45  Mich.  431;  Hamlin  v.  MeadvUky  6  Neb.  227; 
Talbot  Co,Y%  Queen  Ann  Co.,  50  Md.245;  Sioux  City  v.  Wash- 
ington Co.y  3  Neb.  42;  Stewart  v.  Otto  Co,,  2  Neb.  177;  People 
V.  Buffalo  Co.,  4  Neb.  150;  Hannibal  v.  Marion  Co.,  69  Mo. 
571;  Richmond  v.  Daniel,  14  Grat.  385;  Virginia  v.  Washington 
Co.,  30  Grat.  474;  Nashvilk  v.  Franklin  Co.,  5  Lea,  707;  People 
V.  Wilkerson,  1  Idaho,  619;  Beck  v.  Allen,  58  Miss.  143;  Perry 
Co.  V.  Selma,Q5  Ala.  391;  State  v.  Gracey,  11  Nev.  227-8; 
Merriwether  v.  Garrett,  102  U.  S.  511;  Loty.  Ross,  38  Ala.  156; 
Henderson  v.  Baltimore,  8  Ind.  352;  Cooley's  Constitutional 
Limitations,  192;  Laramie  Co,  v.  Albany  Co.,  92  U.,S.  315; 
Hess  V.  Pegg,  7  Nev.  23;  Youngs  v.  Hall,  9  Nev.  224;  Payne  v. 
Dewey,  16  Cal.  233;  Sadler  v.  Eureka  Co.,  15  Nev.  42.) 

IX.  Unless  there  is  a  statute  giving  the  right  to  recover 
in  such  cases,  Humboldt  county  had  no  right  to  sue.  {R.  R. 
Co.  V.  Commissioners,  98  U.  S.  541.)  Lander  county  assessed 
the  property,  and  the  C.  P.  R.  R.  Co.  paid  the  taxes  to  Lan- 
der county,  not  as  assessed  by  Humboldt  county,  but  as 
assessed  by  Lander.  Indeed,  the  C.  P.  R.  R.  Co.  itself,  hav- 
ing paid  voluntarily,  could  not  recover  back  the  money. 
{Oceanic  v.  Tappan,  7  Fed.  645;  R.  R.  Co.  v.  Commissioners, 
98  U.  S.  543;  Sonoma  Co.  Tax  Cases,  8  Saw.  312.) 

X.  But  whether  the  payment  was  made  voluntarily  or 
not,  is  no  concern  of  Humboldt  county.  It  is  a  matter  of 
inter  alios  acta.  Humboldt  county  stands  in  no  privity  with 
either  Lander  county  or  the  C.  P.  R.  R.  Co.  Humboldt 
county  can  have  no  grievance  against  Lander.  The  law 
can*t  hurt  anyone.  (Cooley's  Const.  Lim.  575;  Ex  parte 
Kearney,  7  Wheat.  45;  Phillips  v.  Welch,  12  Nev.  179;  Ash 
V.  Parkinson,  5  Nev.  28;  Guilford  v.  Chenango  Co.  13  N.  Y. 
146;  Laramie  Co.  v.  Albany  Co.,  92  U.  S.  311. 

XI.  From  1887  to  1895  Humboldt  county  has  acquiesced 
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in  the  boundary  line,  as  established  by  the  surveyor-general 
by  authority  of  law,  and  it  is  estopped  now  from  questioning 
it.  (Missouri  v.  Iowa,  7  How.  U.  S.  660;  Rhode  Island  v.  Mas- 
sachusetts, 4  How.  U.  S.  591;  Poole  v.  Lessee,  11  Pet.  U.  S.  185; 
2  Herman's  Estoppel,  pp.  1266,  1274,  1276;  Dibble  v.  Rogers, 
13  Wend.  536;  Edward  County  v.  White  County,  85  111,  390-401 ; 
Brown  v.  Leete,  6  Saw.  332;  Hamilton  v.  McNeil,  18.  Grat.  Va. 
389;  People  v.  Farnham,  35  111.  562;  Milnue  v.  Mayor,  13  La. 
69;  State  v.  Glen,  18  Nev.  44;  Kellogg  v.  Smith,  7  Cush.  382; 
GilUspie  v.  Cunningham,  2  Humph.  19;  Barry  v.  Garland,  6 
Fos.  473;  Hanson  v.  Russell,  8  Fos.  Ill;  Buris  v.  Fitch,  76 
Cal.  395;  TF/iifg  v.  Spreckels,  75  Cal.  610;  Biggins  v.  Champ- 
lin,  59  Cal.  113;  Columbet  v.  Pacheco,  48  Cal.  395;  Srwed  v. 
086om,  25  Cal.  619;  i?«ed  v.  Farr,  35  N.  Y.  113-16;  Hunt  v. 
/o^n«on,  19  N.  Y.  279;  Baldwin  v.  Brown,  16  N.  Y.  359;  Rock- 
well V.  Adams,  6  Wend.  468;  5oyd  v.  Graves,  4  Wheat.  513; 
Dihble  V.  iioflferg,  13  Wend.  536;  Elliott  v.  Ftgfgf,  59  Cal.  116; 
Bigelow's  Estoppels,  3d  ed.  562,  et  seq,,  note  1;  2  Herman's 
Estoppels,  1133,  1139;  O'Connel  v.  Kelsey,  10  N.  Y.  412; 
Sheldon  v.  Perkins,  32  Vt.  550;  Standlee  v.  Burkitt,  78  Tex. 
616;  Wardlow  v.  Harmon,  45  S.  W.  Rep.  828.) . 

XII.  Acquiescence  estops  a  county  or  a  municipal  cor- 
poration the  same  as  a  private  party.  This  acquiescence 
exceeded  the  period  fixed  by  statute  in  which  action  could  be 
maintained.  (Gen.  Stats.  3029,  3034,  3649,  3664;  San  Fran- 
cisco V.  Jones,  10  Saw.  151;  Ouachita  County  v.  Tufts,  43  Ark. 
136;  City  of  Pella  v.  Scholte,  24  Iowa,  283;  Rockwellv,  Adams, 
6  Wend.  468;  Cincinnati  v.  First  Pres,  Church,  8  Ohio,  398; 
Baldwin  v.  Brown,  16  N.  Y.  359;  H.  &  T,  C.  Ry,  Co.  v.  Travis 
County,  62  Tex.  16;  Hunt  v.  Johnson,  19  N.  Y.  279;  Baker  v. 
Johnson  Co.,  33  Iowa,  151-5;  County  St.  Charles  v.  Powell,  22 
Mo.  525;  Cannon  v.  Stockton,  74  Cal.  11,  19;  Evans  v.  Erie 
Co.,  66  Pa.  223;  Unger  v.  Mooney,  63  Cal.  595;  2  Herman's 
Estoppel,  pp.  1266,  1276,  sec.  1139;  Reed  v.  Farr,  35  N.  Y. 
116;  Cannon  v.  Stockman,  36  Cal.  542;  Cooper  v.  Vierra,  59  Cal. 
282;  iSiate  v.  FeMoiP  Jacfce^,  14  Nev.  229;  Houston  v.  TVaria 
County,  62  Tex.  16;  Wood's  Limitations,  sec.  53.) 

XIII.  Acquiescence,  for  the  period  of  the  statute  of  limita- 
tions, commenced  to  run  from  1887,  not  from  the  payment  of 
the  taxes  by  the  C.  P.  R.  R.  Co.  in  1895.     It  began  as  to  the 


Vol.  XXIV.-80. 

Digitized  by 


Google 


466  Humboldt  Co.  v.  Lander  Co.  [24th  Nev. 


Argument  for  Appellant. 


locus  in  quo,  from  the  time  Humboldt  ceased  to  assess  the 
property  and  Lander  county  commenced  to  assess  the  same. 
The  right  acquired  by  acquiescence,  or  limitation,  need  not 
to  have  accrued  within  three  or  five  years,  as  the  case  may  be, 
next  preceding  the  commencement  of  the  action,  but  it  may 
have  accrued  at  any  time  prior  to  the  commencement  of  the 
action.  The  question  is  when  did  acquiescence  commence  as 
to  the  right  to  assess  the  railroad.  {Unger  v.  Mooney,  65  Cal. 
595;  Cannon  v.  Stockton,  36  Cal.  535,  540;  Webber  v.  Clark, 
74  Cal.  11,  19.) 

XIV.  The  surveyor-general  being  authorized  by  the  latest 
statute  to  survey  and  mark  the  boundary  lines,  his  deter- 
mination cannot  be  collaterally  attacked  or  questioned  in 
this  action.  (Wells'  Res  Ad  judicata,  pp.  233,  342;  Bigelow's 
Estoppel,  Ist  ed.  144,  et  seq.;  State  v.  kelson,  21  Neb.  574; 
1  Desty's  Taxation,  510;  1  Herman's  Estoppel,  pp.  519-526; 
Secomh  v.  Railroad  Co,,  23  Wall.  109;  McKean  v.  Tait4,  1 
Overton,  199;  Beard  v.  Federy,  3  Wall.  489;  Alviso  v.  United 
States,  8  Wall.  342;  People  v.  Collins,  19  Wend.  56,  58;  Van 
Steenburgh  v.  Bigelow,  3  Wend.  42;  Jackson  v.  Crawfords,  12 
Wend.  334;  Dykeman  v.  Mayor  of  N.  Y.,  5  N.  Y.  434;  O'Con- 
nor  V.  Frasher,  56  Cal.  499;  2  Phillips  Ev.  Cowen  and  HilPs 
Notes,  p.  162.) 

XV.  Indeed,  establishing  boundary  lines  by  an  author- 
ized officer  is  a  proceeding  in  rem,  and  conclusive  as  to  all 
the  world,  and  cannot  be  questioned  even  directly.  (Bige- 
low's  Estoppel,  3d  ed.  pp.  173-175.)  The  statute  of  1887  is 
plain.  It  is  a  familiar  rule  of  construction  that  the  lan- 
guage of  a  statute  is  to  be  given  the  force  intended,  and  to 
sustain  it  and  give  it  operation.  (Endlich's  Interpretations 
of  Statutes,  265.) 

XVI.  The  legislature  having  established  the  boundary 
lines  of  the  railroad  by  the  statute  of  1887,  through  its 
authorized  officer,  the  surveyor-general,  it  is  conclusive;  the 
courts  cannot  interfere.  {Gaines  v.  Thompson,  7  Wall.  347; 
United  States  v.  Wright,  11  Wall.  648;  Johnson  v.  Towsley,  13 
Wall.  72;  Town  of  Somerset  v.  Town  of  Clasteribury  61  Vt. 
449;  Wells'  Res  Adjudicata,  p.  341;  Stanford  v!  Taylor,  18 
How.U.  S.409;  Jenkins  v.  Trager, '40  Fed.  727;  United  States 
V.  Sepulveda,  1  Wall.  104;  Ellis  v.  Whan,  91  111.  77;  Abbott's 
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Pr.  Ev.  p.  829;  Allen  v.  Blunt,  3  Story,  77;  Martin  v.  Mott, 
12  Wheat.  19;  Bates  v.  Ill  C,  Ry.,  1  Black.  204;  Lindsey  v. 
Hav)8,  2  Black.  554;  United  States  v.  Flinty  4  Saw.  43;  How- 
land  V.  Town  of  Springfield^  43  N.  Y.  457;  Fall  v.  Humboldt 
County y  6  Nev.  103;  White  v.  Spreckels,  75  Cal.  610;  Tn  re 
Pelagano,  38  Fed.  580;  Hoole  v.  Kinkead,  16  Nev.  222;  Castro 
V.  Hendncks,  23  How.U.  S.  438;  2  Phillips  Ev.  162.) 

Robert  M,  Clarke,  H,  Warren,  and  L,  A.  Buckner,  District 
Attorney  of  Humboldt  county,  for  Respondent: 

I.  Counties  are  but  civil  or  political  subdivisions  of  the 
state.  They  are  created  by  the  sovereign  will  and  power, 
and  their  boundaries  are  established  and  altered  as  the 
sovereign  may  direct.  The  State  of  Nevada  has  fixed,  by  its 
statute  law  and  the  methods  provided  by  that  law,  the  bound- 
ary line  between  the  said  county  of  Humboldt  and  the  said 
county  of  Lander,  and  neither  one  nor  both  of  those  coun- 
ties can  alter  or  change  the  boundary  lines  so  established. 
(4  Ency.  of  Law,  p.  343.) 

II.  It  is  needless  to  cite  authority  to  prove  that  a  power 
which  rests  in  the  whole  state  cannot  be  exercised  by  civil 
or  political  subdivisions  of  the  state,  or  to  prove  that,  by  the 
failure  of  the  tax  authorities  of  the  county  to  collect  taxes 
levied,  such  failure  cannot  only  bind  the  sovereign,  but  can 
operate  to  change  the  boundaries  of  the  county  itself. 

III.  The  joint  survey  made  under  the  authority  of  the 
act  of  February  26,  1866,  by  the  surveyors  of  Lander  county 
and  Humboldt  county,  designating  and  establishing  the 
boundary  line  between  the  two  counties,  becomes,  and  is,  the 
true  boundary  line  of  said  county. 

IV.  The  state  has  not  changed  the  boundary  line  of  the 
said  county  of  Humboldt  and  the  said  county  of  Lander,  as 
settled  by  the  joint  survey  made  under  the  authority  of  the 
act  of  February  26, 1866,  and  the  said  Van  Lynip  line  there- 
after was,  and  now  is,  the  true  boundary  line  between  the 
said  counties.  The  assumption  of  counsel  in  their  brief — 
namely,  that  the  surveyor-general  was  authorized  by  the 
state  to  establish,  or  in  any  manner  change,  the  boundaries 
between  the  counties  of  Humboldt  and  Lander — is  wholly 
unsupported  in  the  law,  or  in  fact  behind  the  law.    The  act 
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of  March  2,  1887,  cited  and  relied  upon  by  counsel,  does  not 
authorize  or  empower  the  surveyor-general  to  alter  existing 
county  boundaries,  or  in  any  manner  change  or  interfere 
with  county  boundary  lines.  The  act  simply  imposes  it 
upon  the  surveyor-general  as  a  duty  to  "  cause  to  be  made  a 
survey  of  all  railroads  in  this  state  which  extend  from  one 
boundary  of  the  state  to  the  other,  and  determine  the  num- 
ber of  miles  of  main  track  and  side  track  in  each  of  the 
counties  of  this  state."     (Stats.  1887,  p.  97.) 

V.  Under  the  act  in  question,  the  surveyor-general  had 
no  power  to  change  existing  lines.  It  was  his  duty  to  ascer- 
tain where  the  lines  were,  and,  having  so  ascertained,  should 
determine  the  number  of  miles  of  road  within  the  counties 
according  to  such  established  and  existing  lines.  It  is  not 
reasonable  to  say,  that  because  the  legislature  authorized  the 
surveyor-general  to  find  the  existing  county  lines,  and  ascer- 
tain the  miles  of  railroad  track  within  the  counties  accord- 
ing to  such  existing  lines,  that  therefore  the  surveyor-general 
had  authority  to  destroy  old  boundary  lines,  and  establish 
new  ones,  change,  alter,  or  modify  the  counties  as  they  were 
created  by  the  sovereign  power,  and  as  they  existed  at  the 
time  his  work  began. 

VI.  The  taxpayer  is  to  pay  once  when  twice  assessed,  and 
tjie  question,  as  to  which  county  is  entitled  to  receive  pay- 
ment or  have  the  money  when  paid,  is  to  be  settled  and 
determined  between  the  counties  themselves,  without  putting 
the  taxpayer  to  expense  and  trouble;  the  dispute,  being 
between  the  counties,  should  be  settled  by  them,  and  at  the 
expense  of  the  counties,  and  not  by  them  at  the  expense  of 
the  taxpayer. 

VII.  The  doctrine  of  prescription  and  acquiescence  has 
no  application  to  this  case.  In  the  first  place,  as  we  have 
already  shown,  the  surveyor-general  did  not,  and  could  not, 
establish  a  "boundary  line."  He  had  no  power  to  do  so. 
His  act  was  without  authority  and  void;  but,  if  the  surveyor- 
general  had  authority  to  establish  the  boundary  line  in  ques- 
tion, and  did  establish  it,  this  would  necessarily  end  all 
contention,  and  the  doctrine  of  prescription  and  acquiescence 
would  have  no  place.  Moreover,  as  we  have  already  seen, 
the  county  of  Humboldt  had  nothing  to  do  with  establish- 
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ing,  recognizing,  or  acquiescing  in  the  supposed  boundary 
line.  The  state,  not  the  county,  establishes  the  lines  divid- 
ing the  counties.  The  county  cannot  establish,  or  alter,  or 
modify,  or,  in  the  least  degree,  affect  the  boundary  line 
which  has  been  fixed  by  the  sovereign  will  and  law.  It  is  a 
most  remarkable  doctrine  that  the  failure  of  the  assessor  of 
Humboldt  county  to  assess  for  taxation  property  within  the 
county  of  Humboldt,  for  the  period  of  the  statute  of  limi- 
tations— namely,  five  years — would  operate  to  exempt  the 
property  so  non-assessed  from  taxation  altogether. 

VIII.  Except  the  question  of  prescription,  which,  as  we 
have  seen,  has  no  place  in  this  case,  the  suit  is  decided  in 
favor  of  Humboldt  county  by  the  two  cases  heretofore  decided 
by  the  supreme  court  of  this  state,  namely:  Eureka  County 
V.  Lander  County,  21  Nevada,  p.  444,  and  Humboldt  County  v. 
Lander  County,  22  Nevada,  p.  248.  In  the  first  of  these 
cases,  the  court  clearly  decides  that  the  line  established  by 
the  joint  action  of  Humboldt  county  and  Lander  county, 
known  as  the  Van  Lynip  line,  is  the  true  boundary  line  of 
the  two  counties,  and  that  the  action  of  the  surveyor-gen- 
eral, determining  the  number  of  miles  of  railroad  track 
within  the  limits  of  the  several  counties,  could  in  no  manner 
affect  such  boundary. 

By  the  Court,  Massey,  J.: 

This  action  was  brought  to  recover  certain  taxes  assessed 
against  2^Vb  miles  of  railroad  track  and  right  of  way  belong- 
ing to  the  Central  Pacific  Railroad  Company,  which  had 
been  paid  by  the  company  to  the  appellant.  It  is  shown  by 
the  complaint  that  the  2rVo  miles  of  railroad  and  track  were 
assessed  by  the  county  assessors  of  both  the  respondent  and 
appellant  for  1895;  that  the  locality  of  the  said  property  is 
disputed,  the  appellant  claiming  that  the  same  is  within  its 
limits,  and  the  respondent  claiming  said  property  is  wholly 
within  its  limits;  that  the  railroad  company,  having  been 
assessed  in  both  counties,  selected  and  elected  to  pay  to  said 
Lander  county  the  taxes  for  that  year,  and  did  not  pay  to 
Humboldt  county  the  taxes  assessed  against  said  property 
during  that  year.  Demand  against  Lander  county  for  the 
amount   is   alleged   to  have  been  made,  and  said  demand 
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refused;  and  a  claim  was  presented  for  the  same  to  the  board 
of  county  commissioners  of  Lander  county  within  the  time 
limited  by  law,  and  disallowed. 

The  appellant,  by  way  of  answer,  denied  the  material 
averments  of  the  complaint,  and  set  up,  as  special  defense, 
that  the  appellant  was  in  open,  actual  and  notorious  pos- 
session of  the  railroad  track  in  dispute,  and  for  more  than 
five  years  previous  to  the  commencement  of  the  action,  and 
previous  to  the  presentment  of  respondent's  claim,  it  had 
been  in  the  possession  of  said  property,  exercising  control 
and  ownership  thereof,  levying,  assessing  and  collecting 
taxes  thereon,  and  for  more  than  five  years  had  so  done  pre- 
vious to  the  time  the  respondent  had  asserted  any  right  or 
claim  to  tax  the  property. 

The  facts  were  all  stipulated,  and  were,  in  effect,  that 
Humboldt  county,  prior  to  the  year  1887,  taxed  all  the  ter- 
ritory lying  west  of  the  Van  Lynip  boundary  line  between 
these  counties;  that  in  the  year  1887  the  surveyor-general 
established  a  monument  on  the  Central  Pacific  railroad  track 
2^Vo  miles  west  of  the  Van  Lynip  monument  on  said  railroad, 
and  designated  the  same  as  marking  a  boundary  line  between 
the  counties;  that  subsequent  to  and  including  said  year  of 
1887  the  respondent  did  not  assess  the  2^Vd  miles  of  rail- 
road track  between  the  Van  Lynip  monument  and  the  mon- 
ument erected  by  the  surveyor-general,  until  1893;  that  since 
and  including  the  year  1887  Lander  county  has  assessed  and 
taxed  the  disputed  property,  and  collected  the  taxes  on  the 
same,  up  to  and  including  the  year  of  1896,  and  has  assessed 
the  same  for  the  year  J. 897;  that  since  and  including  the  year 
of  1893  the  respondent  has  assessed  and  taxed  the  disputed 
property,  up  to  and  including  the  year  1897,  but  has  never 
collected  the  taxes,  and  has  at  all  times  assessed  and  col- 
lected the  taxes  upon  all  other  property  between  the  Van 
Lynip  and  surveyor-general's  monuments;  that  the  Van 
Lynip  line  was  established  in  1870  by  the  joint  survey  of 
the  parties,  and  was  acquiesced  in  up  to  the  year  1887,  when 
the  surveyor-general  established  the  monument  above  referred 
to;  that  the  said  2jV{f  miles  of  railroad  are  on  the  west  side 
of  the  Van  Lynip  line,  and  on  the  east  side  of  the  monument 
established  by  the  surveyor-general;  that  the  railroad  corn- 
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pany  paid  the  taxes  for  the  year  1895  to  the  appellant,  and 
not  to  the  respondent,  and  also  the  taxes  on  the  disputed 
property  for  the  years  1887  to  1896,  inclusive,  to  the  appel- 
lant; and  that  the  claim  of  the  respondent  as  set  forth  in 
the  complaint  was  duly  presented  to  the  board  of  county 
commissioners  of  the  appellant  for  allowance  on  the  17th 
day  of  January,  1896,  and  was  rejected  and  disallowed  by 
said  board  on  the  4th  day  of  May,  1896. 

The  court,  upon  these  facts,  rendered  judgment  in  favor  of 
the  respondent;  motion  for  new  trial  was  interposed  and 
overruled,  and  this  appeal  is  from  the  judgment  and  the 
order  denying  the  appellant's  motion  for  a  new  trial. 

It  will  be  seen  from  the  stipulation  that  the  boundary  line 
between  Humboldt  and  Lander  counties  was  established 
under  authority  of  law  in  1870  by  the  joint  action  of  the 
counties,  in  which  both  acquiesced  for  a  number  of  years; 
that  the  line  so  established  was  known  as  the  Van  Lynip 
line,  and  that  the  2iVo  miles  of  road  in  controversy  were  in 
Humboldt  county,  as  shown  by  the  lines  established  by  that 
survey. 

In  1887  the  legislature  passed  an  act  requiring  the  surveyor- 
general  of  the  state  to  make  a  survey  of  all  railroads  in  the 
state  which  extend  from  one  boundary  line  to  the  other, 
and  determine  the  number  of  miles  of  main  and  side  track 
in  each  of  the  counties  of  the  state;  to  place  monuments  at 
all  points  where  such  railroad  crosses  any  county  line,  and 
mark  on  the  sides  of  such  monuments,  facing  the  respective 
counties,  the  name  of  the  county  and  the  number  of  miles  of 
railroad  in  such  county;  the  number  of  miles  of  main  and 
side  track,  thus  ascertained,  shall  be  filed  in  the  office  of  the 
secretary  of  state,  and  a  copy  of  the  same  filed  with  the 
county  recorder  of  each  of  the  counties  through  which  said 
railroad  extends.  The  second  section  of  the  act  provided 
that  when  the  survey  was  completed,  and  the  map  of  the 
same  was  filed,  as  required  in  section  one,  it  should  be  prima 
facie  evidence  in  all  the  courts  of  this  state  of  the  facts 
therein  contained.     (Stats.  1887,  p.  97.) 

It  appears,  as  a  matter  of  fact,  that  the  survey  made  by 
the  surveyor-general  under  this  statute  placed  the  monument 
2/o'o  nailes  west  of  the  line  established  by  the  joint  action  of 
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the  counties  ih  1870,  and,  from  that  time  until  the  present, 
Lander  county  has  asserted  the  right  to  assess  that  part  of 
the  railroad  lying  between  the  monuments,  although  not 
claiming  or  exercising  the  right  to  assess  the  other  real  prop- 
erty lying  between  the  lines  made  by  the  same.  At  the  time 
of  the  survey  made  by  the  surveyor-general,  there  was  no 
dispute  between  the  counties  as  to  the  true  boundary  line. 

They  had  lawfully  adopted  and  acquiesced  in  the  line  as 
established  by  the  Van  Lynip  survey,  and,  so  far  as  it  appears 
from  the  facts,  it  marked  the  true  boundary.  Neither  was 
the  surveyor-general  authorized  or  directed  by  the  act  of  1887 
to  establish  new  or  other  lines,  and,  from  the  facts  as  stipu- 
lated, his  act  in  erecting  a  monument  at  the  point  indicated 
was  clearly  the  result  of  some  mistake  not  made  apparent 
by  the  record.  Nor  was  the  act  intended  to  change  in  any 
respect  the  boundaries  of  any  of  the  counties  as  they  already 
existed. 

Furthermore,  it  was  not  intended  that  the  survey  made  by 
him  should  be  regarded  or  considered  as  conclusive;  other- 
wise, the  effect  of  the  maps  and  survey  would  not  have  been 
limited  to  prima  facie  evidence  of  the  fact  recited  therein, 
and,  inferentially,  authority  given  to  contradict  those  facts. 
Neither  county  regarded  and  treated  the  line  established  by 
the  survey  made  by  the  surveyor-general  as  conclusive,  as 
the  stipulated  facts  show  that  Humboldt  county  continued 
to  exercise  its  right  to  assess  all  property  other  than  the 
2|Vo  miles  of  railroad  within  the  disputed  territory;  and 
Lander  county,  for  some  reason,  was  satisfied  to  claim  the 
disputed  right  to  assess  the  2iVo  miles  of  railroad.  It  there- 
fore follows  that  the  true  boundary  line  having  been  estab- 
lished by  the  joint  action  of  the  appellant  and  respondent  in 
1870,  under  authority  of  law,  and  acquiesced  therein,  and 
the  act  of  1887  not  being  an  act  authorizing  the  establish- 
ment of  a  new  line,  or  to  change  the  line  already  established, 
or  to  change  the  boundaries  of  the  counties  as  they  then 
existed,  and  the  acts  to  be  done  by  the  surveyor-general  not 
being  conclusive,  or  intended  to  be  conclusive,  of  the  facts  to 
be  established,  within  the  true  scope  of  the  act,  and  the  2|Vo 
miles  of  railroad  being,  within  Humboldt  county,  they  were 
properly  taxable  therein  under  our  law. 
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But  it  is  claimed  that  the  acquiescence  of  Humboldt  county 
in  the  exercise  of  the  right  of  Lander  county  to  assess  the 
property  from  the  years  1887  to  1893,  inclusive,  estops  the 
respondent  from  questioning  the  boundary  line  fixed  and 
determined  by  the  surveyor-general.  The  claim  is  undoubt- 
edly a  correct  statement  of  the  rule,  and  should  govern  in  a 
proper  case. 

In  one  of  the  cases  cited  by  the  appellant  in  support  of 
its  claim,  in  an  action  to  determine  a  disputed  boundary 
line  between  counties,  it  was  held  that,  where  the  language 
in  an  act  fixing  the  boundary  line  between  two  counties  was 
so  ambiguous  as  to  create  a  doubt  as  to  where  the  line  was 
to  be  established,  it  would  be  proper,  in  solving  the  doubtj  to 
consider  the  acts  of  courts,  assessors,  collectors  of  taxes  and 
other  officers  having  duties  to  perform  limited  to  the  respect- 
ive counties,  recognizing  and  acting  upon  the  assumption 
for  a  long  time  that  a  given  line  was  the  true  boundary  line. 
(Edwards  County  v.  White  County,  85  111.  392.) 

As  above  stated,  the  act  of  1887  did  not  authorize  any 
change,  or  change  the  boundary  line  between  appellant  and 
respondent,  and  was  not  passed  for  that  purpose;  and  the 
stipulated  facts  conclusively  show  that  the  line  established 
by  the  surveyor-general,  if  it  can  be  said  he  established  a 
line,  was  not  acquiesced  in  by  Humboldt  county,  as  it  is 
shown  that  its  officers  continued,  from  the  time  of  the  survey 
made  by  the  surveyor-general  until  after  the  commencement 
of  this  action,  to  exercise  authority  and  jurisdiction  in  the 
disputed  territory. 

The  more  important  contention  as  to  the  right  of  the 
respondent  to  maintain  this  action  presents,  to  some  extent, 
a  new  question,  under  our  statute,  because  of  the  extraordi- 
nary provisions  found  therein,  and  not  found,  so  far  as  we 
have  been  able  to  discover,  in  the  statutes  of  other  states. 
By  the  provisions  of  our  revenue  law,  which  are  generally 
adopted  throughout  the  union,  the  situs  of  property  for  the 
purposes  of  taxation  is  in  the  county  where  the  same  is 
situated.     (Stats.  1891,  p.  146,  et  seq,]  Stats.  1893,  p.  44.) 

It  is  further  provided  that  where  taxes,  levied  and  assessed 
as  required,  become  delinquent  by  non-payment,  suit  may 
be  instituted  to  recover  the  same,  and  the  form  of  the  action 
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and  remedy  are  fully  prescribed.  (Stats.  1891,  p.  150,  et  seq.) 
The  right  to  recover  in  the  action,  under  the  statute,  can 
be  defeated  by  showing  that  the  land  is  situated  in,  and  has 
been  duly  assessed  in,  another  county,  and  the  taxes  paid 
thereon.     (Stats.  1895,  p.  39.) 

The  provision  of  this  section  of  the  revenue  law  would  seem 
to  be  suflBcient  to  protect  the  taxpayer  against  the  injustice  of 
double  taxation  in  cases  of  this  character;  but  our  legisla- 
ture has  created  a  further  defense  against  suits  to  recover 
taxes  in  actions,  by  incorporating  into  the  revenue  law  of 
1891  the  provision  of  the  separate  act  of  1873,  to  the  effect 
that  when  real  property  is  assessed  by  the  county  assessors 
of  two  counties,  on  territory  claimed  by  both,  the  owner  of 
the  real  estate  assessed  is  authorized  to  pay  said  taxes  in 
either  county  where  he  may  select,  and,  in  case  of  suit  being 
brought  for  the  non-payment  of  taxes  in  the  county  in  which 
said  suit  may  be  brought,  the  production  of  a  tax  receipt  for 
the  current  year  on  said  property,  signed  by  the  proper  officer, 
although  in  an  adjoining  county  claiming  jurisdiction,  of  a 
date  prior  to  the  commencement  of  said  action,  shall  entitle 
said  taxpayer  to  a  dismissal  of  said  suit  free  of  cost.  (Stats. 
1891,  sec.  12,  p.  140.) 

If,  as  claimed,  under  this  act  the  payment  of  the  taxes  to 
Lander  county  by  the  Central  Pacific  Railroad  Company 
created  no  liability  on  the  part,  of  Lander  county  to  pay  the 
same  to  the  respondent,  who  was  entitled  to  assess  and  col- 
lect the  taxes  under  the  provisions  of  the  revenue  law  cited, 
in  the  absence  of  statutory  provisions  expressly  creating 
such  liability  and  authorizing  the  action,  then  it  can  be  said 
that  it  is  within  the  power  of  the  county  and  the  taxpayer 
to  change  the  rule  of  the  statute  fixing  the  situs  of  the  prop- 
erty, and  the  rights  and  liabilities  of  the  county  and  tax- 
payer under  other  provisions  of  the  same  act.  In  other 
words,  an  absolute  right  to  tax  and  collect  the  taxes,  and  a 
right  of  action  to  recover  the  same  when  delinquent  for  non- 
payment, given  to  Humboldt  county,  can  be  defeated  under 
the  exercise  of  an  assertion  of  right  by  collusion.  We  do 
not  believe  that  the  legislature  intended  that  the  provision 
of  the  law  should  be  given  this  effect,  and  we  do  believe  that, 
taking  all  the  provisions  respecting  the  right  of  action  to 
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recover  taxes,  it  was  intended  to  relieve  the  taxpayer  from 
harassment  by  suits  for  taxes  claimed  by  more  than  one 
coanty,  and  assessed  against  the  same  property,  and  to  leave 
the  counties  to  settle  their  rights  to  the  same  in  an  action 
between  themselves.  We  believe  that  this  is  a  fair  implica- 
tion from  the  statute.  We  fully  realize  the  strength  of  the 
argument  relating  to  the  limited  powers  of  counties,  and  the 
strictness  of  the  rule  in  the  manner  of  the  exercise  of  those 
powers;  but  in  other  cases  where  rights  have  been  created 
regarding  taxes,  and  upon  no  stronger  showing,  have  rights 
of  action  been  implied.  Thus,  where  a  statute  provides  for 
a  tax,  but  is  silent  as  to  the  method  of  collection,  implication 
of  an  intent  to  give  a  remedy  by  suit  may  be  so  strong  as  to 
be  conclusive.  (Cooley  on  Taxation,  p.  435,  and  authori- 
ties cited  in  note.) 

Under  another  rule  of  the  law  must  the  contention  of  the 
appellant  fall.  In  the  case  of  Salem  v.  Marion  County^  it 
was  held  that  where  there  is  no  privity,  statutory  or  con- 
tractual, between  a  city  and  a  county,  where  such  county  had 
collected  money  for  taxes  belonging  to  the  city,  an  action  to 
recover  the  same  would  be  sustained  upon  the  principle  that 
an  obligation  rests  upon  all  persons,  natural  and  artificial, 
to  do  justice,  independent  of  any  statute,  so  that,  if  the 
county  obtain  money  or  property  of  others  without  author- 
ity of  the  law,  it  will  be  compelled  to  make  restitution. 
{Salem  v.  Marion  County y  25  Or.  454;  Chapman  v.  County  of 
DouglaSy  107  U.  S.  357;  Piinental  v.  City  of  San  FranciscOy 
21  Cal.  362.) 

In  the  case  last  cited  the  court  used  the  following  lan- 
guage: **  The  city  is  not  exempted  from  the  common  obli- 
gation to  do  justice  which  binds  the  individuals.  Such 
obligations  rest  upon  all  persons,  whether  natural  or  arti- 
ficial. If  the  city  obtain  the  money  of  another  by  mistake, 
or  without  authority  of  law,  it  is  her  duty  to  refund  it,  from 
this  general  obligation.  If  she  obtain  other  property  which 
does  not  belong  to  her,  it  is  her  duty  to  restore  it,  or,  if  used, 
to  render  an  equivalent  therefor,  from  the  like  obligation." 

While  it  might  be  claimed  that  these  taxes  were  paid  to 
Lander  county  under  authority  of  law,  yet  the  retention  of 
the  same,  under  the  facts  stipulated,  was  without  authority 
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of  law,  for  it  is  shown  that  she  had  no  right  to  tax  the  prop- 
erty in  the  first  instance,  and  the  statute  authorizing  the 
payment  to  her  by  the  Central  Pacific  Railroad  Company 
conferred  no  such  right;  hence  it  can  be  truly  said  that  the 
assessment,  collection  and  retention  of  the  money  were  with- 
out authority  of  law,  as  her  attempted  exercise  of  the  right 
of  assessment  and  collection  was  without  authority  of  law. 
For  these  reasons  the  judgment  and  order  appealed  from 
will  be  affirmed,  and  it  is  so  ordered. 

Belknap,  J.:    I  concur. 

BoNNiFiELD,  C.  J.,  did  not  participate,  he  having  been 
attorney  in  a  case  between  said  counties  in  which  the  terri- 
tory in  dispute  was  involved. 


[No.  1653.] 

CASPER    BECKER,  Appellant,  v.  J.  J.   BECKER, 
Respondent. 

AppEAir—RECOBD—DsFBCTiYB  GsBTiFiCATE.  Where,  instead  of  a  regalar 
transcript,  the  original  papers  were  sent  up  on  appeal,  as  provided 
by  Stats.  1895  (p.  58),  they  mast  be  certified  to  be  sach  originals,  and 
to  constitute  in  whole  or  in  part  the  record  on  appeal. 

Appeal  from  the  District  Court  of  the  State  of  Nevada, 
Washoe  county;  A.  E.  Cheney,  District  Judge: 

Action  by  Casper  Becker  against  J.  J.  Becker.  Judgment 
for  plaintiff.     Plaintiff  appeals.     Dismissed. 

The  facts  sufficiently  appear  in  the  opinion. 

r.  E,  Haydon,  F,  H.  Norcross  and  Torreyaon  &  Summerfidd^ 
for  Appellant. 

Wren  &  Julien,  for  Respondent. 

By  the  Court,  Bonnifield,  C.  J.: 

This  is  an  appeal  from  a  final  judgment.  Respondent 
moves  the  court  for  an  order  dismissing  the  appeal,  on  the 
ground  that  the  original  papers  are  not  properly  certified. 
They  are  certified  to  be  all  of  the  original  papers  filed  in  the 
district  court,  but  are  not  certified  to  constitute  in  whole  or 
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part  the  record  on  appeal.  A  record  without  being  certified 
as  the  statute  requires  is  not  a  record  on  appeal. 

"Where,  instead  of  a  regular  transcript,  the  original 
papers  are  sent  up  on  appeal,  under  Stats.  1895  (p.  58), 
they  must  be  certified  to  be  such  originals  and  to  constitute 
in  whole  or  in  part  the  record  on  appeal.  Where  there  is  no 
certificate  to  that  effect  the  appeal  will,  upon  motion,  be  dis- 
missed."    {Holmes  v.  Iowa  M.  Co.,  23  Nev.  23.) 

Respondent's  motion  is  granted,  and  the  appeal  dismissed. 

With  reference  to  the  said  statute  of  1895,  we  also  call  the 
attention  of  litigants  to  Streeter  v.  Johnson,  23  Nev.  194; 
Peers  v.  Reed,  23  Nev.  404. 


[No.  1648.] 

MARTIN  GULLING,  Appellant,  v.  WASHOE  COUNTY 
*       BANK,  A  Corporation,  Respondent. 

ScBROQATioN— Trust  Debd— Mostqags — Sbcond  Libn — Noticb.  A  pur- 
chasor  of  property,  sabject  to  a  trust  deed,  is  not  subrogated  to  the 
rights  of  the  holder  of  such  trust  deed  by  thereafter  repurchasing 
the  property  at  a  sale  under  the  provisions  of  the  trust  deed  so  as  to 
enable  such  purchaser  to  defeat  a  lien  by  mortgage,  which  was  a 
second  lien  on  the  property,  and  of  which  second  lien  the  purchaser 
had  legal  notice  at  the  time  of  both  purchases. 

Trust  Deed — Mortgage— Second  Lien — Foreclosure — Erroneous  Judg- 
ment. In  a  suit  to  foreclose  a  trust  deed,  a  mortgagee,  holding  a 
second  lien  on  the  land,  was  mad^  a  party.  Judgment  was  rendered 
to  the  effect  that  a  person  who  had  purchased  the  property  from 
the  owners,  and  also  at  a  sale  under  the  trust  deed,  had  acquired 
the  right  and  title  of  the  owners  and  the  right  and  title  of  the 
holder  of  the  trust  deed,  free  and  discharged  of  the  lien  of  the  mort- 
gage: Heldj  that  such  a  judgment  was  erroneous,  and  that  the 
mortgage  should  have  been  foreclosed  subject  to  the  trust  deed,  but 
that,  though  such  judgment  was  erroneous,  it  cannot  avail  the 
holder  of  the  mortgage  in  an  action  to  compel  the  purchaser  to 
apply  the  difference  between  the  purchase  price  and  the  amount 
secured  by  the  trust  deed  to  the  satisfaction  of  the  mortgage  indebt- 
edness. 

Appeal  from  the  District  Court  of  the  State  of  Nevada, 
Washoe  county;  A.  E.  Cheney,  District  Judge: 

Action  by  Martin  Gulling  against  the  Washoe  County 
Bank,  to  recover  the  amount  of  a  mortgage  indebtedness. 
From  a  judgment  entered  on  an  order  sustaining  a  demurrer 
to  the  complaint,  plaintiff  appeals.     Affirmed. 

The  facts  sufficiently  appear  in  the  opinion. 
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Robert  M.  Clarke,  for  Appellant: 

I.  In  purchasing  the  real  property,  covered  by  GuUing's 
mortgage,  with  knowledge  and  notice  thereof,  and  taking  a 
conveyance  of  the  same  from  the  owners,  Pollock  and  wife, 
and  Powell,  respondent,  Washoe  County  Bank,  subrogated 
itself  from  Pollock  and  wife  and  Powell,  took  the  property, 
subject  to  their  mortgage,  and  equitably  bound  themselves 
for  the  payment  of  the  mortgaged  debt.  Thereafter,  they 
could  do  nothing  which,  so  far  as  the  bank  is  concerned, 
could  defeat  the  mortgage  lien,  and  any  act  of  the  bank 
which  impaired  or  defeated  the  Gulling  mortgage  was  a  fraud 
upon  Gulling. 

II.  The  Washoe  County  Bank,  having  purchased  the  title 
of  Pollock  and  wife  and  Powell,  and  agreed  ''^to  pay  out  of 
[the]  purchase  *  *  *  the  sum  *  *  *  due  to  [the]  Farmers' 
&  Mechanics'  Savings  Bank,"  was  bound  in  law  and  good 
conscience  to  do  so  by  the  Washoe  County  Bank.  The  pay- 
ment, by  the  Washoe  County  Bank  of  the  money  due  from 
Pollock  and  wife  and  Powell,  upon  the  trust  deed,  as  it  agreed 
and  was  legally  and  equitably  obliged  to  do,  would  have 
satisfied  and  extinguished  the  trust  deed,  and  left  the  real 
property  described  therein  subject  to  the  mortgage  of  appel- 
lant. Gulling. 

III.  "  Payment  of  the  debt,  at  or  before  the  day  of  pay- 
ment designated  in  the  mortgage,  discharges  the  mortgage, 
and  operates  to  revest  the  estate  without  any  release,  convey- 
ance or  other  act,  upon  the  part  of  the  mortgagee."  (15 
Ency.  of  Law,  p.  875.)  "  By  payment,  the  whole  mortgage 
is  extinct,  as  much  so  as  if  released,  or  paid  and  canceled  of 
record."  (CaTneron  v.  Irwin,  5  Hill,  272,  276;  Parks  v.  HaUy 
2  Pick.  206;  Crane  v.  McGoon,  86  111.  431.) 

IV.  Now,  if  respondent,  Washoe  County  Bank,  had  applied 
the  purchase  money  in  payment  of  the  sum  due  Farmers'  & 
Mechanics'  Savings  Bank  and  thus  extinguished  the  trust  deed, 
GuUing's  mortgage  would  not  have  been  cut  off,  but  would 
have  become  a  first  lien  upon  the  property.  But,  in  place 
of  paying  the  money  due  Farmers'  &  Mechanics'  Savings 
Bank,  as  agreed,  respondent,  Washoe  County  Bank,  "insti- 
gated and  caused  the  said  Farmers'  &  Mechanics'  Savings 
Bank    and     *    *    *     the   said    trustees     *     *     *     to   pro- 
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ceed  to  advertise  and  sell  the  said  real  property,"  which  said 
sale  "was  made  for  the  sole  use  and  benefit  of  defendant, 
Washoe  County  Bank,  and  for  the  purpose,  and  with  the 
intent,  to  gain  an  advantage  and  preference  over  the  plaintiff, 
and  to  defeat  the  plaintiff  in  the  enforcement  of  the  said 
mortgage." 

V.  The  sale  of  the  real  property,  under  the  promise 
expressed  in  the  trust  deed,  vested  the  legal  title  in  the  pur- 
chaser, namely,  respondent,  Washoe  County  Bank,  and  cut 
off  all  equity  of  redemption.  "The  purchaser  takes  the 
mortgagor's  title  divested  of  all  encumbrances  made  since 
the  creation  of  the  power."  (Jones  on  Mortgages,  sec.  1897.) 
"  The  purchaser  takes  all  the  mortgagor's  equity  of  redemp- 
tion, and  all  the  mortgagor's  title  under  the  mortgage." 
(Jones  on  Mortgages,  sec.  1897;  118  Mass.  554.)  It,  like- 
wise, cut  off  the  lien  created  by  Gulling's  mortgage,  and 
destroyed  all  right  of  foreclosure.  (Jones  on  Mortgages,  sec. 
1897;  Sims  v.  Field,  66  Mo.  Ill;  Farmers^  &  Mechanics'  Bank 
V.  Pollock  et  al.y  District  Court  for  Washoe  County,  Complaint, 
p.  8,  lines  2-27.) 

VI.  In  procuring  the  Farmers'  &  Mechanics'  Savings 
Bank,  and  the  trustees  under  the  trust  deed,  to  sell  the  real 
property  under  the  power  expressed  in  the  trust  deed  to  it, 
when  it  was  obligated  to  pay  the  debt,  to  secure  which  the 
trust  deed  was  given,  thereby  destroying  the  lien  of  Gulling, 
the  respondent,  Washoe  County  Bank,  committed  a  gross 
fraud  upon  Gulling.  By  this  fraud  it  took  away  Gulling's 
security  and  appropriated  it  to  itself,  and  became  liable  to 
Gulling.  More  strictly  speaking,  equity  will  follow  the  pur- 
chase money  into  the  hands,  and  compel  the  application  of 
that  portion  in  excess  of  the  sum  due  upon  the  trust  deed  to 
the  satisfaction  of  Gulling's  mortgage. 

VII.  By  purcTiasing  the  land  from  Pollock  and  wife  and 
Powell,  with  knowledge  of  Gulling's  mortgage,  the  respondent, 
Washoe  County  Bank,  took  the  land  burdened  with  the  mort- 
gage, and,  in  effect,  agreed  that  the  land  should  constitute  a 
fund  out  of  which  the  mortgage  debt  should  be  paid.  (3 
Pomeroy's  Eq.  Jur.  sec.  1205;  Johnson  v.  Zink,  51  N.  Y.  333; 
Russell  V.  Allen,  10  Paige,  249;  Cleveland  v.  Southard,  25  Wis. 
479;  Brewer  v.  Staples,  3  Sand.  Ch.  579;  Sweetzer  v.  Jones,  35 
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Vt.  317;  Stevens  v.  Church,  42  Conn.  369;  SchuUr  v.  Hardin, 
25  Ind.  386;  Jones  on  Mortgages,  sec.  736.) 

VIII.  "  The  amount  of  an  existing  mortgage  having  been 
deducted  from  the  purchase  money  of  the  encumbered  prop- 
erty, the  grantee,  in  effect,  undertakes  to  pay  the  amount  of 
the  purchase  money,  represented  by  the  mortgage  to  the 
holder  of  it,  and  he  is  as  effectually  estopped  to  deny  its 
validity  as  he  would  be  had  he  in  terms  agreed  to  pay  such 
mortgage."  (Jones  on  Mortgages,  sec.  736;  Johnson  v.  Thomp- 
son, 129  Mass.  398;  Hancock  v.  Flemming,  103  Ind.  533; 
Washington  0.  &  W.  R.  R.  Co.  v.  Cazenove,  83  Va.  744,  749.) 

IX.  The  difference  between  the  purchasers  assuming  the 
payment  of  the  mortgage,  and  the  simply  buying,  subject  to 
the  mortgage,  is  simply  that,  in  the  one  case,  he  makes  him- 
self personally  liable  for  the  debt,  and,  in  the  other  case,  he 
does  not  assume  such  liability.  "  In  both  cases  he  takes  the 
land  charged  with  the  payment  of  the  debt,  and  is  not 
allowed  to  set  up  any  defense  to  its  validity."  (Jones  on 
Mortgages,  sec.  736;  Hancock  v.  Flemming,  103  Ind.  534.) 

X.  The  purchase  money  arising  from  the  sale  of  the  mort- 
gaged property  remaining  in  the  hands  of  respondent,  Washoe 
County  Bank,  is  a  fraud,  which,  in  equity,  takes  the  place  of 
the  land  itself,  and  which,  in  the  hands  of  the  respondent, 
Washoe  County  Bank,  may  be  followed  and  subjected  to  the 
payment  of  the  mortgaged  debt.  Equity  furnishes  an  ade- 
quate remedy  for  every  legal  wrong.  Equity  will  not  permit 
the  legal  rights  of  one  person  to  be  destroyed  by  the  fraud  of 
another.  It  will  not  permit  the  perpetrator  of  a  fraud  upon 
the  legal  rights  of  another  to  forfeit  [profit]  by  the  fraud. 

TTm.  Webster,  for  Respondent: 

I.  Upon  what  theory  Washoe  County  Bank  can  be  made 
liable  for  a  debt  of  another  to  which  it  is  a  stranger,  I  con- 
fess that  I  am  ignorant.  There  is  no  promise,  written  or  oral, 
by  Washoe  County  Bank  to  answer  to  Gulling  for  his  mort- 
gage debt.  It  does  not  appear  that  Gulling  has  mentioned 
his  debt  to  Washoe  County  Bank,  or  that  the  bank  at  any 
time  so  much  as  intimated  to  Gulling  that  he  had  a  claim 
against  the  property  sold  by  the  trustees.  In  the  absence  of 
any  promise  by  the  bank  to  answer  to  Gulling  in  the  matter 
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of  his  demand  secured  by  mortgage  on  the  property  sold, 
there  is  not  an  act  by  the  bank  disclosed  in  the  complaint 
that  would  make  the  bank  liable  before  or  after  foreclosure, 
and  the  question  of  its  liability  is  closed  by  decree  of  court. 
The  prayer  of  the  complaint  is:  That  it  be  ascertained  and 
determined  how  much  money  is  due  Gulling  from  the  Pol- 
locks and  Powell,  on  his  note  and  mortgage,  and  how  much 
of  the  purchase  money  expressed  in  the  deed  from  the  Pol- 
locks and  Powell  to  Washoe  County  Bank  remains  in  the 
hands  of  the  bank,  and,  if  any  should  be  found,  that  it  be  by 
order  of  court  directed  to  be  paid  to  Gulling  to  the  sum  of 
GuUing's  demand  against  the  Pollocks  and  Powell.  In  the 
prayer  it  is  sought  to  determine,  by  judicial  process,  the 
sum  there  is  due  and  owing  by  the  Pollocks  and  Powell  to 
Gulling.  It  looks  very  much  as  though,  in  order  to  do  that 
thing,  the  Pollocks  and  Powell  should  be  in  court.  I  do  not 
understand  the  object  of  ascertaining  how  much  of  the  pur- 
chase money  there  is  in  the  hands  of  the  bank,  when  it  is 
admitted  in  the  complaint  that  the  bank  paid  the  Pollocks 
and  Powell  and  the  Farmers'  &  Mechanics' Savings  Bank  the 
whole  of  the  sum  named  in  the  deed  as  the  purchase  price. 
It  is  admitted  that  the  defendant  paid  the  Farmers'  & 
Mechanics'  Savings  Bank  $8,800,  and  that  there  was  paid  the 
Washoe  County  Bank  $5,200,  making  the  admitted  amount 
and  consideration  expressed  in  the  deed  $14,000. 

II.  It  is  not  claimed  in  the  complaint  that  any  other  or 
larger  sum  than  $14,000  was  the  consideration  agreed  on,  or 
paid,  for  the  property.  I  conclude  that  the  prayer  of  the 
complaint  is  answered  by  statements  made  in  the  complaint, 
and  that  no  cause  of  action  appears  against  the  defendant, 
and  that  the  demurrer  was  properly  sustained  by  the  court. 
I  have  cited  no  authorities,  believing,  as  I  do,  that  there  are 
no  equity  principles  involved  in  the  recitals  made  in  the 
complaint,  or  in  the  subject  matter  thereof,  and  because  of 
which  belief  I  have  not  attempted  to  meet,  by  authority, 
discussion,  or  otherwise,  the  points  made  and  authorities 
cited  by  counsel  in  his  brief. 

By  the  Court,  Bonnifield,  C.  J.: 

The  defendant  demurred  to  the  plaintiff's  complaint  on 
Vol.  xxiv-31. 
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the  ground  that  it  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  The  court  sustained  the  demurrer,  and, 
the  plaintiff  having  declined  to  amend  his  complaint,  judg- 
ment was  given  against  him  for  costs.  From  the  judgment 
this  appeal  is  taken. 
The  following  facts  are  disclosed  by  the  complaint: 
That  on  the  23d'  day  of  February,  1897,  the  defendant 
purchased  of  James  Pollock,  Delia  Pollock,  and  Daniel 
Powell  certain  described  real  property  situated  in  Washoe 
county,  Nevada,  for  the  agreed  price  of  $14,000,  received  a 
deed  of  conveyance  therefor  and  went  into  possession  thereof. 
That  prior  to  said  purchase  said  Pollock  and  Powell  had 
given  a  deed  of  trust  in  the  nature  of  a  mortgage  to  all  of 
said  property,  to  secure  to  the  Farmers'  &  Mechanics'  Sav- 
ings Bank,  of  Sacramento,  California,  the  payment  of  a  cer- 
tain promissory  note  they  had  executed  to  said  bank  for  the 
sum  of  $8,000,  with  interest,  and  had  also  given  a  mort- 
gage to  the  plaintiff  on  the  same  property  to  secure  the  pay- 
ment of  a  promissory  note  for  $2,080,  with  interest,  which 
they  had  executed  to  him.  Both  of  said  instruments  had 
been  executed  in  the  above  order  and  duly  recorded  in  the 
office  of  the  county  recorder  of  Washoe  county,  prior  to  said 
purchase  of  the  defendant.  That  at  the  time  of  said  purchase 
by,  and  conveyance  to,  the  defendant,  the  said  deed  of  trust 
and  mortgage  were  valid  and  subsisting  liens  on  said  prop- 
erty for  the  respective  amounts  of  the  said  promissory  notes 
secured  thereby,  which  amounts  remained  wholly  unpaid,  of 
all  of  which  the  defendant  had  actual  and  constructive  notice 
at  the  time  of  its  said  purchase.  That  the  defendant,  in  its 
negotiation  for  the  purchase  of  said  property,  agreed  with 
its  grantor  to  pay  out  of  said  $14,000,  the  purchase  money, 
the  said  promissory  note  held  by  said  savings  bank,  which 
amounted  to  $8,800,  and  apply  the  remainder  thereof,  $5,200, 
in  payment  of  a  certain  promissory  note  it  held  against  its 
said  grantors  for  the  latter  sum.  That  subsequently  suit 
was  commenced  in  the  district  court  of  Washoe  county 
against  said  James  Pollock,  Delia  Pollock,  and  Daniel 
Powell,  the  defendant's  grantors,  to  foreclose  said  deed  of 
trust,  and  subject  said  property  to  judicial  sale  for  the  pay- 
ment of  the  note  secured  by  said  deed  of  trust.     That  in 
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said  suit  the  defendant  and  the  plaintiff  herein  were  made 
parties  defendant.  That  the  defendant  answered  in  said 
suit,  alleging  its  said  purchase  of  said  property,  and  the 
plaintiff,  Martin  Gulling,  answered  therein,  setting  up  and 
pleading  his  said  mortgage,  and  asked  for  decree  of  fore- 
closure, and  the  sale  of  said  property,  and  that  the  proceeds 
arising  from  such  sale  be  applied  to  the  payment  of  the  sum 
due  him  on  said  mortgage,  subject,  however,  to  the  payment 
of  the  sum  due  on  said  deed  of  trust.  That,  after  said  suit 
was  commenced,  the  defendant  procured  the  trustees  named 
in  said  deed  of  trust  to  sell  said  property,  under  the  power 
of  sale  expressed  therein,  at  public  auction,  to  the  highest 
bidder  for  cash,  and  at  said  sale  the  defendant  became  the 
purchaser  for  the  sum  due  on  the  promissory  note  secured  by 
said  deed  of  trust  and  the  amount  of  the  costs  of  said  sale, 
and  paid  the  same  out  of  $14,000  purchase  money  aforesaid, 
and  received  a  deed  of  conveyance  for  said  property  from 
said  trustees,  and  that  the  defendant  applied  the  balance  of 
said  $14,000  purchase  money  to  the  payment  of  the  said 
promissory  note  for  $5,200,  which  it  held  against  its  said 
grantors.  Pollock,  Pollock  and  Powell. 

It  also  appears  from  the  complaint  that,  in  said  suit  for  the 
foreclosure  of  said  deed  of  trust,  the  court  gave  judgment 
for  the  defendant,  the  Washoe  County  Bank,  and  against 
Martin  Gulling,  the  plaintiff  herein,  decreeing  that  said 
defendant  had  acquired  the  right  and  title  of  said  James  Pol- 
lock, Delia  Pollock,  and  Daniel  Powell,  and  the  right  and 
title  of  said  savings  bank,  under  said  trust  deed,  to  said  prop- 
erty, free  and  discharged  of  the  lien  of  the  plaintiff's  mort- 
gage; and  it  is  alleged  by  the  complaint  that  said  sale  made 
by  said  trustees  was  made  at  the  instance  and  for  the  sole  use 
and  benefit  of  the  defendant,  Washoe  County  Bank,  and  for 
the  purpose  and  with  the  intent  to  gain  an  advantage  and 
preference  over  the  plaintiff,  and  to  defeat  plaintiff  in  the 
enforcement  of  his  said  mortgage,  and  for  the  purpose  and 
with  the  intent  to  enable  the  defendant  to  apply  a  portion  of 
the  purchase  money  and  consideration  expressed  in  the  deed 
from  said  Pollock,  Pollock,  and  Powell  to  said  defendant, 
to  wit,  $5,200  thereof   in   payment  and  satisfaction  of   the 
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aforesaid  indebtedness  of  said  Pollock,  Pollock,  and  Powell 
to  the  defendant. 

Upon  the  facts  stated  above,  substantially,  the  prayer  of 
the  plaintiff's  complaint  is:  "That  it  be  ascertained  and 
determined  how  much  money  is  due  the  plaintiff  upon  his 
said  note  and  mortgage  from  James  Pollock,  Delia  Pollock, 
and  Daniel  Powell,  and  how  much  money,  if  any,  remains 
in  defendant's  hands  of  the  purchase  money  and  considera- 
tion expressed  in  said  deed  from  James  Pollock,  Delia  Pol- 
lock, and  Daniel  Powell  to  defendant,  Washoe  County  Bank, 
and  that  said  defendant  be  required  to  pay  the  plaintiff  the 
sum  of  money  so  found  to  be  due  to  him." 

Upon  the  foregoing  facts,  we  do  not  think  this  action  can 
be  maintained.  It  does  not  appear  that  the  respondent 
assumed  the  payment  of  the  debt  due  the  appellant,  on  his 
said  promissory  note  and  mortgage,  out  of  the  purchase 
money  it  agreed  to  pay  Pollock,  Pollock,  and  Powell,  for 
said  property,  or  otherwise.  The  respondent,  having  had 
legal  notice  of  said  mortgage  at  the  time  of  said  purchase 
and  conveyance  from  appellant's  mortgagors,  succeeded  to 
their  interest  in  and  title  to  said  property,  subject  to  the  lien 
of  said  mortgage  thereon.  The  appellant's  rights  and  reme- 
dies under  his  mortgage  were  in  no  manner  impaired  thereby. 

Counsel  for  appellant  contends  that  ''in  procuring  the 
Farmers'  &  Mechanics'  Savings  Bank  and  the  trustees  under 
the  trust  deed  to  sell  the  real  property  under  the  power 
expressed  in  the  trust  deed  to  it,  when  it  was  obligated  to 
pay  the  debt  to  secure  which  the  trust  deed  was  given,  thereby 
destroying  the  lien  of  Gulling,  the  respondent  committed  a 
gross  fraud  upon  tJuUing.  By  this  fraud  it  took  away  Gul- 
ling's  security  and  appropriated  it  to  itself,  and  became  liable 
to  Gulling.  More  strictly  speaking,  equity  will  follow  the 
purchase  money  into  the  hands  [of  respondent],  and  compel 
the  application  of  that  portion  in  excess  of  the  sum  due  upon 
the  trust  deed  to  the  satisfaction  of  GuUing's  mortgage." 

We  think  counsel  is  in  error  in  the  above  legal  conclusions. 
The  respondent,  the  grantee  of  Pollock,  Pollock,  and  Powell, 
having  assumed,  as  aforesaid,  the  payment  of  the  debt  secured 
by  said  deed  of  trust,  became  personally  and  primarily  liable 
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for  the  debt,  whose  duty  it  was  to  pay  said  debt  absolutely 
and  before  all  others,  and,  when  it  paid  the  same,  such  pay- 
ment operated,  ipso  facto,  as  an  end  to  said  trust  deed,  and 
the  lien  thereof  was  completely  destroyed.  (Pomeroy's 
Equity,  sec.  1213,  and  cases  cited;  Jones  on  Mortgages,  sees. 
864,  865,  and  not^s.) 

When  the  respondent  paid  the  said  debt  which  it  had 
assumed  to  pay,  it  was  not  and  could  not  be  subrogated  to 
the  rights  of  the  holder  of  said  encumbrance,  the  Farmers' 
&  Mechanics'  Savings  Bank,  whether  it  paid  the  same  in 
pursuance  of  said  trustees'  sale  or  otherwise  paid  it.  {Birke 
V.  Abbott,  103  Ind.  1.)  Upon  said  payment  the  lien  of  the 
deed  of  trust  was  extinguished,  and  left  the  plaintiff's  mort- 
gage the  sole  encumbrance. 

If  the  said  facts  appearing  in  this  case  were  shown  to  exist 
in  the  suit  brought  to  foreclose  said  deed  of  trust,  then  the 
judgment  and  decree  given  in  that  suit  against  Martin  Gul- 
ling, the  appellant  herein,  was  erroneous,  and  instead  thereof 
judgment  and  decree  should  have  been  rendered  in  his  favor 
ordering  a  sale  of  said  property,  and  the  application  of  the 
proceeds  of  the  sale,  or  so  much  thereof  as  was  necessary,  to 
the  payment  of  the  said  debt  due  to  him.  All  the  necessary 
parties  were  before  the  court.  The  senior  lien  being  extin- 
guished, there  was  nothing  in  the  way  of  appellant's  mort- 
gage. However  erroneous  that  judgment  and  decree  may  be, 
it  cannot  avail  the  appellant  in  this  action,  nor  give  him  any 
cause  of  action  against  the  respondent  in  this  case. 

If  said  trustee's  sale  was  proper  under  the  facts  presented 
in  that  suit,  and  the  respondent  was  subrogated  to  the  rights 
of  said  savings  bank,  then  the  appellant's  remedy  was  to 
redeem  the  property  from  said  sale  under  the  provisions  of 
the  statute. 

The  demurrer  to  the  plaintiff's  complaint  having  been 
properly  sustained,  the  judgment  appealed  from  is  hereby 
affirmed. 
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Saturday,  March  3,  1900. 

At  the  opening  of  the  court  this  morning,  M.  A.  Murphy, 
Esq.,  of  the  Nevada  State  Bar,  thus  addressed  the  court. 

May  it  'please  the  Court:  During  the  past  month,  and 
since  the  last  meeting  of  the  court,  one  who  has  been  accus- 
tomed to  be  present  at  your  sittings  has  been  called  away. 
His  place  at  this  bar  is  vacant,  and  will  be  filled  by  him  no 
more  forever.  While  yet  busy  in  the  great  labors  of  his  life, 
and  in  the  very  fullness  of  his  intellectual  stature,  Robert 
M.  Clarke  has  left  the  employments  of  earth,  and  entered 
upon  the  realities  of  another  life.  After  an  illness  of  one 
year  he  departed  from  among  us.  Notwithstanding  his  long 
illness,  the  announcement  of  his  death  was  an  event  so 
mournful  that  it  could  not  fail  to  arrest  public  attention,  and 
spread  deep  sorrow  over  the  hearts  of  all  who  knew  and 
honored  him.  To  none  beyond  his  immediate  family  circle 
did  this  great  bereavement  seem  more  near  than  to  his 
brethren  of  the  bar,  who  were  the  constant  associates  of  his 
professional  life,  and  who  were  bound  to  him  by  the  nearest 
relations  of  friendship  and  affection.  To  give  expressions  to 
their  respect  and  regard  for  his  character  and  sorrow  for  his 
death,  they  assemble  here  this  morning  with  mournful  feel- 
ings, after  having  adopted  resolutions,  expressing  in  son^e 
slight  degree  their  esteem  for  his  worth,  their  admiration  for 
his  great  character  as  a  lawyer,  and  their  regret  for  his 
untimely  death.  They  gathered  in  reverent  grief  around  his 
bier,  and  followed  to  its  last  resting  place,  in  silence  and 
tears,  all  that  remained  on  earth  of  one  so  loved  and 
honored. 

They  desire  to  preserve  some  memorial  of  their  regard  for 
what  he  was,  and  we  now  present  the  record  of  our  proceed- 
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ings,  with  a  request  that,  in  respect  to  his  memory,  they  be 
entered  upon  the  minutes  of  this  court. 

It  was  in  this  place  that  he  spent  the  latter  years  of  his 
life;  and  it  is  upon  your  records  that  the  most  enduring 
monuments  of  his  labors  exist;  and  we  feel  it  to  be  appro- 
priate that  upon  the  field  of  his  professional  fame  there  shall 
remain  a  fitting  testimonial  to  his  great  character. 

Robert  M.  Clarke  was  born  in  Lancaster,  Fairfield  county, 
State  of  Ohio,  June  26,  1837.  He  came  to  this  state  in  the 
year  1864,  and  was  shortly  thereafter  elected  attorney-gen- 
eral, which  ofl&ce  he  held  for  four  years.  On  the  termination 
of  his  office  he  engaged  in  the  practice  of  his  profession.  He 
gave  to  it  all  his  faculties  and  all  his  heart;  and,  loving  it 
for  its  own  sake,  and  not  for  its  rewards,  achieved  in  it  a 
position  commensurate  with  his  devotion.  It  is  not  too 
much  to  say  that,  by  common  consent  of  the  bar,  General 
Clarke  stood  foremost  among  the  first.  He  was  associated 
in  nearly  all  the  leading  cases  that  arose  in  his  time;  the 
habit  of  profound  legal  research  grew  upon  him;  and,  with 
the  feelings  of  a  true  lawyer,  he  gave  himself  up  to  the  study 
of  each  point  before  him  without  reference  to  the  amount  or 
magnitude  of  personal  interest  at  stake  so  much  as  to  the 
delicacy  of  the  question  presented  and  the  character  of  the 
legal  principles  involved.  When  devoting  himself  to  such 
questions  the  labors  of  a  long  day  were  often  prolonged  far 
beyond  midnight,  to  recommence  anew  in  the  morning,  and 
he  thus  continued  whenever  occasion  required  it.  And  yet, 
with  all  this  devotion  to  his  profession,  he  was  not  indi£ferent 
to  social  life,  nor  incapable  of  appreciating  and  contributing 
to  its  pleasures.  He  preserved  his  youthfulness  of  feeling, 
his  freshness  of  heart,  his  noble  simplicity  of  character  to 
the  last.  The  perfect  purity  of  his  life  and  his  singleness  of 
ambition,  in  which  he  was  so  successful,  placed  him  above 
all  temptation.  He  could  not  be  petty,  or  unfair,  or  dis- 
ingenuous. He  could  not  espouse  a  bad  case,  nor  take  an 
unfair  advantage  of  an  opponent,  nor  mislead  the  court. 
He  loved  good  men,  and  natures  frank  like  his  own.  He 
loved  good  books,  and  often  turned  aside  from  his  studies  to 
commune  with  the  great  thinkers  by  whom  the  questions  of 
eternal  life,  fixed  fate,  free-will,  foreknowledge,  absolute,  are 
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discussed.  His  points  of  argument  indicated  great  power  of 
analysis  and  remarkable  labor;  but  his  argument  was  simple, 
lucid,  forcible,  enriched  by  illustrations  from  history  and 
literature,  and  imbued  with  the  spirit  of  legal  philosophy. 

In  spite  of  his  devoted  labors,  his  life  was  a  happy  one. 
He  loved  his  profession,  and  was  successful  in  it.  He  drew 
around  him  the  ablest  men  in  its  ranks,  and  enjoyed  their 
affection  and  confidence.  Though  occasionally  his  mind 
gave  signs  of  weariness,  it  never  failed,  after  a  brief  interval 
of  leisure,  to  resume  its  accustomed  elasticity,  and  it  was 
only  during  his  last  illness  that  his  friends  became  conscious 
of  the  overwrought  tension  to  which  it  had  been  subjected. 
He  died  on  Sunday,  February  11,  1900,  in  the  sixty-third 
year  of  his  age,  after  a  year's  sickness,  the  first  threatening 
symptons  of  which  appeared  to  give  way,  affording  hope  of 
recovery,  until  that  last  moment  in  which  his  spirit,  serene 
and  calm  in  its  faculties,  suddenly  took  flight. 

He  was  buried  on  the  14th  day  of  February,  1900.  The 
judges  of  this  court,  and  members  of  the  bar  from  this  and 
other  counties  of  the  state,  attended  his  remains  to  the  grave. 

He  was  not  old  when  he  died,  yet  he  was  so  superior,  and 
yet  so  simple,  in  his  nature,  and  so  pure  in  character,  that 
venerating  hands  bore  him  to  his  hearse,  and  reverent  foot- 
steps followed  him  to  his  grave,  as  if  the  same  sanctities  of 
age  had  hallowed  his  life  before  its  close,  and  yet  warm 
hearts  will  cherish  his  memory  with  all  the  ardors  of  youth, 
love,  and  remembrance. 

In  conclusion,  your  committee  would  ask  permission  to  offer 
the  following  resolutions: 

Resolved,  That  the  recent  death  of  Robert  M.  Clarke,  in 
the  midst  of  a  useful  and  honorable  career,  in  the  prime  of  life, 
and  in  the  maturity  of  his  powers,  is  deeply  lamented  by 
this  court  and  his  brethren  of  the  legal  profession  of  this 
state,  and  is  regarded  by  them,  not  only  as  a  loss  irreparable 
to  his  family  and  to  his  many  personal  friends,  but  also  as  a 
public  calamity;  that,  while  his  friends  and  professional 
associates  cherish  in  their  grief  the  remembrance  of  his  vir- 
tues, which  won  for  him  their  esteem  and  commanded  their 
respect,  the  public  is  called  on  to  deplore  the  loss  of  one 
eminently  distinguished  for  great  professional  learning,  for 
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habits  of  laborious  research,  for  extraordinary  logical  powers, 
and  for  unremitting  diligence  and  stainless  integrity  in  the 
discharge  of  the  trusts  reposed  in  him  by  his  clients. 

Resolvedj  That  these  proceedings  be  spread  upon  the  min- 
utes of  this  court,  and  a  copy  thereof  be  transmitted  to  the 
family  of  the  deceased,  as  an  expression  of  the  deep  sym- 
pathy and  condolence  of  this  court  and  the  members  of  this 
bar. 

M.   A.    MUBPHY, 
J.   D.   TOBREYSON, 

for  Committee. 

BoNNiFiELD,  Chief  Justice,  responded  as  follows: 
The  members  of  the  court  had  known  General  Clarke  for 
many  years  as  a  prominent,  worthy,  and  highly  respected  citi- 
zen of  the  State  of  Nevada,  as  a  lawyer  of  remarkable  ability 
and  industry;  a  lawyer,  clear  in  statement,  logical  and  per- 
suasive in  argument,  pleasant  of  manner  to  the  bar  and 
bench,  and  of  uncompromising  fidelity  to  his  clients.  His 
memory  will  be  cherished  by  the  members  of  the  legal  pro- 
fession as  one  who  honored  the  profession  by  his  true  worth 
and  integrity  as  a  lawyer  and  a  man.  The  court  heartily 
concur  in  the  sentiments  expressed  in  the  report  of  the  com- 
mittee, and  order  that  said  report  be  entered  in  the  records 
of  the  court  and  be  published  in  the  24th  Nevada  Reports; 
and,  as  a  further  mark  of  respect  to  the  memory  of  our 
deceased  brother,  the  court  is  adjourned  for  the  term. 
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ACTION. 
Right  of  Action— ErFScr  of  Rbpbal  of  Statute.    A  right  of  action 

depending  solely  upon  a  statate  that  has  been  repealed  falls  with 

the  repeal  of  the  statute.    Kennedy  y.  Adams,  217. 
See  JuDOMSKT,  6,  a 

ADMISSION. 

Pbactics— Kffbct  of  Admission  of  Skbyicb.    An  indorsement  by  an 

attorney  on  a  notice  of  appeal,  admitting  "the  receipt  of  a  copy  of 

the  within  paper  "  on  a  certain  date,  admits  nothing  except  a  service 

of  a  copy  of  the  paper  on  that  date.    Brooks  v.  Nickel  Syndicate  264. 

AMBIGUITY.    (See  Dbmubbir,  2.) 

AMENDMENTS.    (See  Nbw  Tbial,  6;  Pbactiob  on  Appeal^  20.) 

APPEAL. 
L  Costs  Omittbd  fbom  Judqmbnt.    Failure  of  the  clerk  to  insert  the 
amount  of  plaintiff's  costs  in  the  judgment  is  not  legal  ground  for 
dismissing  an  appeaL    Bailey  v.  LiUell,  294. 

2.  Rboobd— Defbctiyb  Cebtificatb.    Where,  instead  of  a  regular  tran- 

script, the  original  papers  were  sent  up  on  appeal,  as  provided  by 
Stats.  1835,  p.  68,  they  must  be  certified  to  be  such  originals,  and 
to  constitute  in  whole  or  in  part  the  record  on  appeaL  Becker  v. 
Becker  J  476. 

3.  Habxas  Cobpus— Not  Pbopbb  Rbmxdt  Whebb  an  Appeal  Libs  fbom 

Judgment  of  Impbisonment.  Where  it  appears  that  the  petitioner 
is  held  in  custody  by  the  sheriff  by  virtue  of  a  commitment,  and 
the  commitment  shows  that  petitioner  was  found  guilty  of  a  pub- 
lic offense  and  no  objection  is  made  touching  the  regularity  of  the 
commitment,  and  the  jurisdiction  of  the  court  is  not  questioned : 
ffeld,  that  whether  petitioner  was  guilty  or  not  was  the  question 
to  be  decided  upon  the  trial,  and  if  erroneously  decided,  the  remedy 
is  by  appeal.  (Ex  parte  Edgington,  10  Nev.  216,  aifirraed.)  Ex  parte 
Crawford,  9L 
See  Judgment  1,  2. 

APPOINTMENT.    (See  Constitutional  Law,  6.) 

ASSESSMENT.    (See  Taxation,  6.) 
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ASSESSMENT  WORK. 

1.  Mining  Claims— Who  Authorized  to  Do  Work.    Work  done  by  a 

mere  trespasser,  or  stranger  to  the  title,  will  not  inare  to  the  bene- 
fit of  the  locator,  but  when  the  mine  is  represented  by  an  owner, 
and  annual  work  is  performed  by,  or  at  the  instance  of,  the  owner, 
or  some  one  in  privity  with  him,  it  is  sufficient.  Nesbiti  v.  Mining 
Co.,  273. 

2.  Idbm— Effect  of  Acts  of  Gonorbss  of  1893  and  1894.    The  record- 

ing of  the  prescribed  notice  under  the  special  acts  of  congress  of 
1893  and  1894,  suspending  the  requirements  of  section  2324  of  the 
Kevised  Statutes  as  to  the  annual  labor  on  mining  claims,  has  the 
same  legal  effect  as  the  performance  of  such  labor.    Idem,  278. 

See  FoRFSiTURB,  1. 

ATTORNEY-AT-LAW. 

1.  Presumption  upon  Appearance  Or.    It  is  now  well  settled  that  a 

regular  attorney  appearing  in  an  action  will  be  presumed  to  have 
authority  so  to  do,  without  warrant.  Stanion-Thompson  Co.  v.  Crane, 
171. 

2.  Unauthorized  Action  of — ^Groundb  for  Relief  from  Judgments. 

It  is  now  the  practice  to  relieve  parties  from  judgments  rendered 
against  them  in  consequence  of  the  acts  of  unauthorized  attorneys, 
without  regard  to  the  ability  of  the  attorney  to  respond  to  his 
assumed  client  in  damages.    Iderrij  171. 

8.  Only  Licensed  Attorneys  Authorized  to  Appear  before  Courts- 
Martial.  The  provisions  of  the  act  relative  to  attorneys  and  conn- 
selors-at-law  (Gen.  Stats.  2529,  et  8eq,),  which  forbids,  under  penalty, 
any  person  to  practice  law  in  any  court  in  this  state,  except  jus- 
tice's, recorder's  or  municipal  courts,  without  having  received  a 
license  as  attorney  or  counselor,  as  required  by  said  act,  clearly 
limits  the  right  of  api>earing  as  an  attorney  before  courta-martial 
to  those  who  have  obtained  the  required  license.  State  v.  Crosbif,  115. 

4.  Power  of  Courts-Martial  to  Suspend  for  Contempt— Remedy.    A 

court-martial,  or  any  other  court,  other  than  the  supreme  court, 
has  no  power  to  suspend  a  licensed  attorney  in  the  exercise  of  his 
rights  for  any  cause  and  for  any  length  of  time.  If  an  attorney's 
previous  conduct  was  contemptuous,  our  statutes  provide  an  ample 
penalty  for  it,  which  a  court-martial  can  avail  itself  of.    Identj  115. 

5.  Mandamus — Remedy  to  Enforce  Right  of  Attorney  to  Appear  as 

Counsel.  Mandamus  is  the  proper  remedy,  under  the  provisions 
of  Gen.  Stats.  3469^3470,  authorizing  the  issuance  of  the  writ  of  man- 
date "by  any  court  in  this  state,  except  a  justice's,  to  any  inferior 
tribunal  »  ♦  *  to  compel  the  admission  of  a  party  to  the  use 
and  enjoyment  of  a  right  *  *  *  to  which  he  is  entitled,  and 
from  which  he  is  unlawfully  precluded  by  such  inferior  tribunal, 
*  *  *  in  all  cases  where  there  is  not  a  plain,  speedy  and  adequate 
remedy  in  the  ordinary  courses  of  law,"  to  enforce  the  right  of  a 
licensed  attorney  to  appear  for  his  client,  who  is  being  prosecuted 
for  an  offense  before  a  court-martial.    Ideijit  116. 

See  Court-Martial,  1. 
BONDS.    (See  Injunction  Bond.) 
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BOUNDARIES.    (See  Couktt,  4.) 

CENSUS.    (See  Schools,  2, 3.) 

CERTIFICATE. 
Appeai/— RicoBD— DiFECTivK  Ckbtificatb.  Where,  instead  of  a  reg- 
alar  transcript,  the  original  papers  were  sent  ap  on  appeal,  as  pro- 
vided by  Stats.  1885,  p.  58,  they  mast  be  certified  to  be  sach  originals, 
and  to  constitute  in  whole  or  in  part  the  record  on  appeal.  Becker 
V.  Becker^  476. 

See  Clsbk;  Practicb  on  Appbal,  27. 

CERTIORARI. 

1.  Function  of  thb  Wbit— Confinbd  to  Questions  of  Jubisdiction 

AND  Regul^bitt  OF  Pbocbdurb.  Under  the  provisions  of  Gen. 
Stats.  3458,  which  provide  that  the  writ  of  certiorari  ^*  shall  be  granted 
in  ail  cases  where  an  inferior  tribunal,  board,  or  officer,  exercising 
jadicial  fanctions,  has  exceeded  the  jarisdiction  of  sach  tribanal, 
board,  or  officer,  and  there  is  no  appeal,  nor,  in  the  judgment  of  the 
court,  any  plain,  speedy  and  adequate  remedy,"  and  section  3464, 
which  provides  that  "the  review  upon  this  writ  shall  not  be 
extended  farther  than  to  determine  whether  the  inferior  tribunal, 
board,  or  officer  has  regularly  pursued  the  authority  of  such  tri- 
banal, board,  or  officer,"  this  court  has  no  power  to  pass  upon  the 
constitutionality  of  an  act  incorporating  the  City  of  Reno,  nor  the 
right  of  respondents  to  exercise  the  functions  of  city  council.  State 
V.  Osbum,  187. 

2.  Judicial  and   Legislative  Acts   Distinguished.    The  doctrine  is 

well  settled  that  certiorari  is  the  proper  remedy  by  which  to  review 
municipal  resolutions  and  ordinances  which  are  judicial  in  nature, 
but  should  never  be  allowed  to  review  such  ordinances  or  resolu- 
tions as  are  legislative  in  character.    Idem,  188. 

3.  Idem— Canvass  of  Election  Retubns.    The  determination  as  to  the 

result  of  an  election,  by  a  canvass  of  the  returns  by  the  city  coun- 
cil, is  not  a  judicial  act,  but  is  purely  a  matter  of  calculation,  and 
hence  cannot  be  brought  up  for  review  upon  proceedings  in  cer- 
tiorari.    Idem,  188. 

4.  Idem— Issuance  of  Bonds.    The  determination  of  a  city  council  to 

issue  bonds  in  conformity  with  the  result  of  an  election,  held  in 
compliance  with  the  act  of  incorporation  of  the  city,  is  not  a  jadi- 
cial act,  and  hence  cannot  be  reviewed  by  certiorari.    Idem,  188. 

5.  Jubisdiction.    The  question  of  the  jurisdiction  of  the  court  is  the 

limit  of  the  inquiry  upon  certiorari,    Ahlers  v.  Thoman,  407. 

CHATTEL  MORTGAGE. 
1.  Possession  of  Mobtgaged  Pbopebty,  When  Void  as  to  Cbbditobs — 
Fbaud.  a  retail  grocer,  in  failing  circumstances,  executed  a  mort- 
gage on  his  stock  of  merchandise  to  respondent  to  secure  the  pay- 
ment of  a  loan  of  seven  hundred  dollars.  The  mortgage  expressly 
stipulated  that,  until  default  in  payment  of  said  sum,  the  mort- 
gagor, his  executors,  administrators  and  assigns  should  ''remain 
and  continue  in  the  quiet  and  peaceable  possession  of  the  said 
goods  and  chattels,  and  in  the  full  and  free  use  and  enjoyment  of 
the  same."    The  mortgage  was  duly  recorded,  and  the  statutory 
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Chattbl  Mobtgagx— Continued. 

affidavit  was  annexed  thereto.  At  the  time  of  the  execation  of  the 
mortgage  an  action  was  pending  against  said  mortgagor,  and  shortly 
thereafter  judgment  was  rendered  therein,  and  an  execation  deliv- 
ered to  the  appellant,  as  sheriff  of  Ormsby  county,  who  levied  upon 
the  goods  covered  by  respondent's  mortgage,  and  sold  the  same  to 
satisfy  said  writ.  It  further  appears  that  the  mortgagor  and  mort- 
gagee had  a  parol  agreement,  entered  into  at  the  time  of  the  exe- 
cution of  the  mortgage,  whereby  the  mortgagor  was  to  sell  the 
goods  in  the  course  of  business,  and  pay  off  the  mortgage  as  he 
"  went  along,"  but  it  does  not  appear  that  the  appellant  had  notice 
of  this  agreement.  After  the  execution  of  the  mortgage,  and  until 
the  sheriff  took  possession  of  the  property,  the  mortgagor  con- 
tinued in  possession  thereof,  and  sold  a  considerable  portion  of  the 
property,  no  part  of  which  was  accounted  for  to  the  respondent, 
mortgagee:  Held^  that  the  mortgage  was  a  cover  and  shield  to  the 
property  of  one  in  failing  circumstances,  protecting  it  from  credit- 
ors, and,  under  its  terms,  was  no  indemnity  to  the  mortgagee,  and 
was  void.    Lute  v.  Kinney,  38. 

2.  MORTQAQOB    TO    USS    AND    EnJOT    PbOPBRTT  WHICH    Is  TO  BS    80LD — 

Fraud.  Where  it  is  provided  in  a  chattel  mortgage  that  the  mort- 
gagor shall  retain  possession  of  the  mortgaged  property,  and  use  and 
enjoy  the  same  until  default  be  made  in  the  payment  of  the  mort- 
gage debt,  and  where  it  is  apparent  from  the  nature  of  the  property 
that  the  only  reasonable  use  the  mortgagor  can  make  of  it  will  be 
to  expose  it  for  sale  and  sell  it,  thus  impliedly  authorizing  him  to 
apply  the  proceeds  to  his  own  use,  such  mortgage  is  void.    Idem^  38. 

3.  When  Void  Pbr  8b,    Where  a  mortgage  expressly  stipulates  that 

the  mortgagor,  his  executors,  administrators  and  assigns,  should 
remain  and  continue  in  the  quiet  and  peaceable  possession  of  the 
mortgaged  property,  and  in  the  free  and  full  use  and  enjoyment  of 
the  same,  until  default,  it  confers  upon  the  mortgagor  the  right  and 
authority  to  sell  alid  dispose  of  the  mortgaged  property  for  his  own 
benefit ;  such  mortgage  is,  therefore,  void  per  se.    Idem,  38. 

4.  Idbm— Fraud.    The  court  is  warranted  in  holding  a  mortgage  void 

per  se,  as  a  matter  of  law,  without  regard  to  extrinsic  facts,  where 
the  fact  of  fraud  is  affirmatively  shown  in  the  stipulation  of  the 
mortgage.  The  fact  being  established,  from  the  mortgage,  that  it 
operates  to  defraud  creditors,  the  reasonable  conclusion  is  that  it 
was  so  intended,  and  is  therefore  void.    Idem,  38. 

5.  Privatb  Abranobmbut  of  Partibs — Stipulations  of  Mobtoaob.    A 

showing  of  a  private  arrangement  between  the  parties  to  the  mort- 
gage, of  which  the  attaching  creditor  had  no  notice  or  knowledge, 
is  not  sufficient  to  overcome  affirmative  statements  shown  by  the 
stipulations  in  the  mortgage.    Idem,  39. 

CIRCUMSTANTIAL  EVIDENCE. 
1.  Instruction—Deorbb  of  Proof— Kbasonablb  Doubt.  The  court 
instructed  the  jury  as  follows:  "You  are  instructed  that,  in  order 
to  convict  the  defendant,  you  must  not  only  be  satisfied  beyond  a 
reasonable  doubt  that  the  property  described  in  the  indictment  was 
stolen  from  the  April  Fool  Gold  Mining  and  Milling  Company,  but 
that  the  defendant  either  stole  the  property,  or  that  he  aided  or 
encouraged  the  theft,  and,  if  circumstances  are  alone  relied  on  by 
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the  prosecatioD,  then  each  circamstance  mast  be  proyed  beyond  a 
reasonable  doabt.  And  all  the  circamstances  so  proved  must  be 
sach  that  the  defendant  coald  not  be  innocent  in  the  light  of  their 
existence.*'  Held,  that  that  portion  of  the  instruction  reading  **  all 
the  circamstances  so  proved  must  be  such  that  the  defendant  coald 
not  be  innocent  in  the  light  of  their  existence/'  suggests  that  degree 
of  certainty  which  would  exclude  the  possibility  of  the  innocence 
of  the  accused,  the  law  requiring  no  such  certainty.  State  v.  Man- 
dieh,  336. 
2.  Rbasonablb  Doubt.  If  the  circumstances}  all  taken  together,  exclude 
to  a  moral  certainty  every  hypothesis  but  the  single  one  of  guilt, 
and  establish  that  one  beyond  a  reasonable  doubt,  they  are  suf- 
ficient.   Idem,  336. 

CLERK. 

Cebtificatk  of  Clbbk— Ministbbial  Act.  The  clerk  does  not  act  judi- 
cially in  certifying  a  statement  on  motion  for  new  trial,  under  said 
statute  (1883,  p.  88)  providing  that,  when  amendments  have  not 
been  filed  in  time,  the  clerk  shall  certify  the  statement.  State  v. 
CJkeneyy222. 

Bee  CBBTincATB. 

COLOR  OF  TITLE. 
Title  undbb  Execution  Salb.  Under  Oen.  Stats.  3253}  providing  that 
the  purchaser  of  real  estate  under  execution  sale  acquires  all  the 
title  of  the  judgment  debtor,  and  requiring  a  certificate  of  sale  to 
be  given,  the  certificate  shows  color  of  title  in  the  purchaser.  Net- 
hitt  V.  Mining  Co,,  274. 

COMMON  LAW. 

Judgment— Right  or  Action  upon— Common-Law  Rule  Pbbvails. 
Under  the  common-law  rule,  which  prevails  in  this  state,  the  right 
of  action  upon  an  unsatisfied  judgment  is  a  matter  of  course.  It 
is,  therefore,  not  necessary  to  aver  in  the  complaint,  or  show  by  the 
record,  that  other  good  cause  exists  therefor.  Mandlebaum  v.  Oreg- 
ovick,  154. 

See  Cbiminal  Law,  1. 

COMMUNITY  PROPERTY. 

CoeTS— Eabninos  or  Wirs.  A  judgment  for  costs  recovered  by  a  mar- 
ried woman  is  not  her  earnings,  so  as  to  be  exempt  from  the  debts 
of  her  husband,  especially  where  there  is  no  showing  that  the 
money  paid  out  as  costs  had  been  earned  by  her,  but,  on  the  con- 
trary, it  was  shown  that  they  were  paid  out  of  money  "earned, 
obtained  or  accumulated"  by  the  husband  and  wife  since  their 
marriage,  so  as  to  be  community  property,  within  the  act  of  March 
10, 1873}  sec.  2.    Adams  v.  Baker,  375. 

See  Husband  and  WirB,  2;  Distbibution. 

COMPLAINT.    (See  Dbmubbbb.) 

CONFIDENTIAL  RELATIONS. 
1.  Equity— Con vbtancbs—Fbaud.    In  every  fiduciary  relation  the  law 
implies  that  one  of  the  parties  has  a  superiority  over  the  other. 
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CONFIDEIYTIAL  RELATIONS— Om^t'nu^d. 

and  that  the  contract  between  them  is  to  the  advantage  of  the  one 
presumptively  superior.    Crawford  v.  Crawford,  411. 

2.  Husband  and  Wifb— Community  Pbopebty.  The  statute  of  this 
state,  regulating  domestic  affairs  in  respect  to  the  community 
property,  recognizes  the  superiority  of  the  husband.    Idem,  411. 

See  Husband  and  Wife. 

CONFLICT  OF  LAWS. 
Minks— Location  Work—  Discovery  Shaft.  Section  2  of  Stata.  1897,  p. 
103,  requiring  the  locator  of  a  mine,  in  order  to  perfect  his  location, 
to  sink  a  discovery  shaft,  or  make  a  cut  of  a  certain  depth,  within 
ninety  days  after  the  posting  of  notice  of  location,  is  not  in  con- 
flict with  the  act  of  congress  which  gives  the  locator  one  year  in 
which  to  do  the  one  hundred  dollars'  worth  of  labor  prescribed  by 
congress  as  a  condition  of  holding  the  claim.    Sinon  v.  Sommen,  379. 

CONSTITUTIONAL  LAW. 

1.  Keno  Incorporation    Act— Embraces  One  Subject— Expressed  in 

Title.  The  act  incorporating  the  Town  of  Reno  (Stats.  1897,  p.  50) 
is  not  in  violation  of  section  17,  article  IV  of  the  state  constitution, 
providing  that  each  law  shall  embrace  but  one  subject,  to  be 
expressed  in  the  title.    State  v.  Ruhe,  251. 

2.  Idem— Right  of  Suffrage  at  Municipal  Elections.    Section  34  of 

said  act  incorporating  the  Town  of  Reno,  requiring,  for  the  deter- 
mination of  certain  questions,  a  majority  of  the  votes  cast  by  the 
qualified  electors  of  a  city,  as  shown  by  the  last  official  registration, 
is  not  in  violation  of  the  constitution  (art.  11,  sec.  1),  providing  that 
every  male  citizen  of  the  United  States,  not  subject  to  certain  dis- 
abilities, and  possessing  certain  qualifications,  shall  be  entitled  to 
vote,  as  being  a  disfranchisement  of  qualified  electors  who  have 
become  so  since  the  last  registration.    Idem,  251. 

3.  Idem— Right  of  Trial  by  Jury.    Section  12  of  said  act  incorporating 

the  Town  of  Reno,  providing  that  the  trial  of  all  cases  for  the 
infraction  of  ordinances  of  the  City  of  Reno  of  a  police  nature 
shall  be  summary  in  character  before  the  police  judge,  without  a 
jury,  is  not  in  violation  of  the  constitutional  provision  according  to 
all  the  right  of  trial  by  jury.    Idem,,  251. 

4.  Idem— Property  Qualification  for  Councilmen.    Section  3  of  said 

act  incorporating  the  Town  of  Reno,  prescribing  a  property  qualifi- 
cation for  members  of  the  city  council,  is  not  in  violation  of  any 
provision  of  the  state  constitution.    Idem,  251. 

5.  Idem— Restriction  upon  Powers  to  Borrow   Money   for   Water 

Supply.  The  said  act  of  1897  (p.  50)  incorporating  the  City  of  Reno 
having  been  passed  pursuant  to  article  VIII,  section  1  of  the  state 
constitution,  permitting  the  creation  of  municipal  corporations  by 
special  enactment,  section  34  of  said  act,  granting  to  the  city  the 
right,  within  a  certain  limit,  to  borrow  money  for  procuring  water 
and  erecting  water  works,  is  not  in  violation  of  the  constitution 
(art.  VIII,  sec.  8),  providing  that  the  legislature  shall  provide  for 
the  organization  of  cities  by  general  laws,  and  restrict  the  power 
of  borrowing  money,  except  for  procuring  a  supply  of  water.  Idem, 
25L 
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6.  Idem— Appoiktment   of   Officers— Disposition   of   Finf^— Special 

Act.  The  objections  that  the  statate  names  therein  the  first  mem- 
bers of  the  city  council,  that  it  constitutes  county  officers  ex  officio 
city  officers,  that  it  diverts  fines  from  the  school  fund,  that  it  is  a 
special  law,  are  all  answered  adversely  to  relator's  contention  in 
State  V.  Rosenstock,  11  Nev.  128.    Idem,  261. 

7.  County  MrsT  Support  Its  Own  Officers.    For  the  state  to  pay  part 

of  the  expenses  of  a  county  government  not  connected  with  the 
state's  tax,  or  any  business  of  the  state,  would  be  in  contravention 
of  section  21  of  article  XVII  of  the  state  constitution,  which  declares 
that  each  county  shall  support  its  own  officers,  subject  to  such  reg- 
ulations as  may  be  prescribed  by  law.    State  v.  LaQrave,  147. 

8.  Construction  of  Statutes.    A  statute  will  always  be  sustained  by 

the  courts  if  there  is  any  reasonable  doubt  of  its  unconstitution- 
ality.   State  V.  WesterfieM,  29. 

9.  Court-Martial— Right  of  Accused  to  Counsel.    The  provisions  of 

section  8  of  article  I  of  the  state  constitution,  which  provides, 
among  other  things,  that  "in  any  trial,  In  any  court  whatever,  the 
party  accused  shall  be  allowed  to  appear  and  defend  in  person,  and 
with  counsel,  as  in  civil  cases,"  guarantees  to  a  person  prosecuted 
for  an  offense  before  a  court-martial,  organized  under  the  laws  of 
this  state,  the  right  to  defend  with  counsel.    State  v.  Crothy^  115. 

10.  School  Fund— Salary  of  Superintendent  of  Public  Instruction. 

An  appropriation  of  money  for  the  payment  of  the  salary  of  the 
superintendent  of  public  instruction,  out  of  the  general  fund,  is 
not  in  violation  of  section  3,  article  XI  of  the  state  constitution, 
providing  that  the  interest  received  from  the  investment  of  the 
stat«  school  fund  "  shall,  from  time  to  time,  be  apportioned  among 
the  several  counties,"  as  the  legislature  may  provide  by  law;  there 
being  no  such  restriction  on  the  disposition  of  that  portion  of  the 
fund  derived  from  taxation,  as  provided  for  by  section  6  of  the 
same  article,  and  the  superintendent  being  immediately  connected 
with  the  common  schools.    Slate  v.  Westerjield^  29. 

11.  Process — Summons.    A  summons  is  not  a  process  within  the  mean- 

ing of  article  VI,  section  13,  of  the  state  constitution,  requiring  all 
process  to  run  in  the  name  of  the  state;  hence,  a  summons  that 
runs  in  the  name  of  "The  People  of  the  State  of  Nevada"  is  not 
void.    Brooks  v.  Nickel  Syndicate^  311. 

12.  County  Debt.    The  act  approved  March  6,  1897  (Stats.  1897,  p.  47), 

providing  for  the  payment  of  the  indebtedness  of  Lincoln  county, 
is  not  in  violation  of  the  constitutional  provision  (Const.,  art.  IV, 
sec.  20)  against  "special  and  local  laws  regulating  county  business." 
Thompson  v.  Turnery  292. 

13.  Elections — Registration.    Section  6  of  article  II  of  the  state  con- 

stitution authorizes  and  requires  the  legislature  to  provide  by  law 
for  the  registration  of  all  persons  who  possess  the  prescribed  quali- 
fications of  electors,  and  the  imposing  of  any  conditions  on  the 
right  of  registration,  other  than  the  prescribed  qualification,  is  in 
excess  of  the  authority  of  the  legislature.    State  v.  Stone^  308. 

14.  Idem — Idem— Qualification  of  Electors- Payment  of  Poll  Tax. 

The  legislature  may,  by  the  enactment  of  a  proper  law,  add  to  the 
qualifications  of  electors,  prescribed  by  section  1  of  article  II  of 
the  constitution,  the  requirement  of  the  payment  of  an  annual 
poll  tax.    Idenh  308. 
Vol.  XXIV.-32. 
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16.  Idkm— Idem—Statutes— TiTLS  Must  Express  Object.  The  act  of 
1897,  making  the  payment  of  the  annual  poll  tax  a  condition  to  the 
right  of  voting,  is  anconstitational,  as  its  title,  "An  act  to  reqaire 
the  payment  of  poll  tax  by  all  legal  voters  under  sixty  years  of 
age,"  does  not  comply  with  constitution  (art  IV,  sec.  17),  providing 
that  the  subject  or  object  of  a  law  shall  be  briefly  expressed  in  its 
title.    /d«m,308. 

CONTEMPT. 

Costs— Ik  Special  Proceedings.  Gen.  Stats.  3496,  allowing  costs  to  the 
prevailing  party  in  a  special  proceeding  in  the  nature  of  an  action, 
applies  to  contempt  proceedings  to  enforce  a  judgment.  AfUera  ▼. 
Thomaa,  407. 

Bee  Couet-Martial,  3. 

CONTRACTS. 

1.  Value  of  Services— Quantum  Meruit.    Where  an  action  for  services 

is  brought  on  a  quantum  meruit,  and  a  specified  contract  is  proved, 
fixing  the  price  of  the  services,  the  stipulated  price  becomes  the 
quantum  meruit  in  the  case.    Burgess  v.  Helm,  242. 

2.  No  Liability  for  Damages  Resulting  from  Remote  C-onsequxnce 

OF  Breach  of  Contract.  Damages  resulting  to  the  plaintiff,  by 
reason  of  the  loss  of  a  leg,  due  to  being  run  over  by  a  railroad  car, 
are  not  the  natural  and  proximate  consequence  of  defendant's 
breach  of  contract  to  deliver  a  telegraphic  message  without  unneces- 
sary delay.    Barnes  v.  Telegraph  Co,,  126. 

3.  Liability  of  Telegraph  Company— Unrepeated  Message.    A  con- 

tract stipulating  that  a  telegraph  company  shall  not  be  liable  for 
mistakes  or  delays  in  transmission  or  delivery,  or  for  non-delivery, 
of  an  unrepeated  message,  does  not  free  such  company  from  liabil- 
ity for  a  delay  in  the  delivery  of  a  message,  not  caused  by  mistakes 
in  the  tenor  of  the  message.    Idem,  125. 

4.  Idem— Must  Transmit  and  Deliver  Messages.    The  defendant  tele- 

graph company,  upon  the  receipt  of  the  message  and  the  sum 
demanded  therefor,  undertook,  and  its  legal  obligation  was,  to 
transmit  the  same  over  its  telegraph  line,  with  reasonable  care  and 
dispatch,  and  to  deliver  it  to  the  person  addressed  without  neglect 
or  unnecessary  delay,  and  for  a  failure  to  so  deliver  the  message 
the  law  imposes  a  liability  for  damages  which  may  result  by  reason 
of  negligent  or  unnecessary  delay.    Jdem^  125. 

5.  Telegraph  Companies— Repeated  Messages.    The  evident  and  onl y 

objects  in  having  telegraphic  messages  repeated  are  to  enable  the 
operators  transmitting  and  receiving  the  same  to  readily  detect 
and  correct  any  mistakes  or  errors  that  might  be  made  in  the 
message  as  received  for  transmission  and  delivery,  and  thus  enable 
the  telegraph  company  to  avoid  such  errors  and  their  legal  conse- 
quences. Idem,  125. 
See  County  Commissioners,  3. 

CONVEYANCES.    (See   Fraud;    Fraudulent  Conveyances;    Husband 
AND  Wife,  5.) 

CONVICTION.    (Bee  Criminal  Law,  3.) 
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CORPORATIONS. 

1.  SUMMONB—FOBBIOH    COHPORATION— RSSIDBNT  AGSNT.     StatS.  Of    1889, 

p.  47,  require  a  foreign  corporation  doing  business,  or  owning  prop- 
erty, in  the  state  to  appoint  an  agent  within  the  state,  upon  whom 
service  of  summons  can  be  made;  and  upon  failure  to  make  such 
appointment,  service  may  be  made  upon  the  secretary  of  state: 
Held,  in  an  action  against  a  foreign  corporation,  thai  an  allegation 
in  the  complaint  that  defendant  owns  certain  specified  mining 
claims  in  the  state  is  a  sufficient  showing  that  it  owns  property 
within  the  state.    Brookn  v.  Nickel  Syndicate^  311. 

2.  Idbm—Idsm— Service  on  Skcbbtary  of  State.    If  the  conveyance 

of  certain  mining  claims  in  the  state  to  a  foreign  corporation,  as 
alleged  in  an  action  againRt  the  corporation,  is  merely  a  mortgage, 
the  allegation  is  a  sufficient  showing  that  the  corporation  is  doing 
business  within  the  state  to  authorize  the  service  of  the  summons 
on  the  secretary  of  state,  under  said  Stats.  1889,  p.  47.    /dem,  311. 

3.  Idem— Idem— Idem— -Return  of  Sheriff.   A  certificate  by  the  sheriff, 

that  defendant  has  no  agent  within  a  certain  county  upon  whom 
service  of  summons  can  be  made,  is  not  sufficient  to  authorize  serv- 
ice on  the  secretary  of  state,  under  said  Stats.  1889,  p.  47.    Idem^  311. 

4.  Foreign— Summons— When  May  Be  Served  on  Secretary  of  State. 

Under  said  Stats.  1889  (p.  47),  in  order  for  service  of  summons  upon 
a  foreign  corporation  to  be  made  upon  the  secretary  of  state,  it 
must  affirmatively  appear  of  record  that  such  corporation  is  the 
owner  of  property,  or  is  doing  business,  in  this  state,  and  that  the 
company  has  no  agent  in  the  state  upon  whom  service  can  be  made. 
Idem,  311. 
See  Telegraph  Company. 

COSTS. 

1.  Parties.    It  was  not  error  to  permit  such  defendants  to  answer  with- 

out requiring  payment  by  them  of  incurred  costs.  Stanton-Thomp- 
9on  Co.  V.  Crane,  171. 

2.  In  Special  Proceedings— Contempt.    Gen.  Stats.  3496,  allowing  costs 

to  the  prevailing  party  in  a  special  proceeding  in  the  nature  of  an 
action,  applies  to  contempt  proceedings  to  enforce  a  judgment. 
Ahlert  v.  Thomas,  407. 

3.  Appk AX/— Omitted  from  Judgment.    Failure  of  the  clerk  to  insert 

the  amount  of  plaintifTs  costs  in  the  judgment  is  not  legal  ground 
for  dismissing  an  appeal.    Bailey  v.  Littell,  294. 
See  Community  Property ;  Husband  and  Wife,  2;  Penalties. 

COUNTY. 

1.  Tax  Sale— Title  of  County,  When  Becomes  Absolute.    The  title 

to  property  bid  in  by  the  treasurer  for  the  benefit  of  the  county 
and  state  at  a  tax  sale  of  property  for  delinquent  taxes,  under  the 
provisions  of  section  40  of  the  general  revenue  act  (Stats.  1891, 
p.  148),  upon  the  expiration  of  the  right  of  redemption,  vests 
absolutely  in  the  county.    Lyon  County  v.  Ross,  102. 

2.  Sales  of  County  Property— Object  of  Restrictive  Provisions  of 

Statute.  The  restrictive  provisions  of  the  statute,  requiring  sales 
of  property  belonging  to  the  county  by  the  commissioners,  to  be  at 
public  auction,  with  previous  notice,  were  inserted  for  the  protec- 
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tion  and  benefit  of  the  general  pablic,  and  were  intended  to  guard 
against  favoritism,  fraud  and  corruption  in  the  sale  of  public  prop- 
erty.   Idem,  102. 

3.  Constitutional   Law— County   Must  Support   Its  Own    Officbrs. 

For  the  state  to  pay  part  of  the  expenses  of  a  county  government 
not  connected  with  the  state's  tax,  or  any  business  of  the  state, 
would  be  in  contravention  of  section  21  of  article  XVII  of  state 
constitution,  which  declares  that  each  county  shall  support  its  own 
officers,  subject  to  such  regulations  as  may  be  prescribed  by  law. 
State  V.  IjaGravet  147. 

4.  BouNDABiKS— Taxes.    Pursuant  to  Stats.  1887  (p.  97),  requiring  the 

surveyor-general  to  place  monuments  at  places  where  a  railroad 
crosses  a  county  line,  and  mark  thereon,  on  the  sides  facing  the 
respective  counties,  the  name  of  the  county  and  number  of  miles 
of  said  railroad  therein— a  map  of  such  survey,  when  filed  with 
the  county  recorder  and  secretary  of  state,  to  be  prima  fade  evi- 
dence of  the  facts  therein  stated— the  surveyor-general  established 
a  monument  on  a  railroad  track  at  a  distance  from  the  boundary 
between  two  counties  as  established  by  themselves.  Thereafter, 
the  track  between  the  original  boundary  and  the  sarveyor-generaPs 
monument  was  assessed  by  the  county  within  which  the  surveyor- 
general  located  it,  but  other  property  on  the  strip  between  the  origi- 
nal boundary  and  the  line  as  fixed  by  the  surveyor-general's  mon- 
ument was  assessed  by  the  county  within  which  the  original  line, 
as  fixed  by  the  counties  themselves,  placed  it :  Held,  that  the  plac- 
ing of  the  monument  by  the  surveyor-general  did  nof  change  the 
boundary  from  the  line  originally  established  by  the  counties 
jointly,  since  the  act  does  not  authorize  the  establishing  of  new 
county  lines,  or  the  changing  of  county  lines  already  established. 
Humboldt  Co.  v.  Lander  Co.,  461. 
6.  Idbm—Idbm— Estoppel.  The  fact  that,  for  six  years  after  the  placing 
of  the  monument,  the  county  within  whose  limits  the  original 
boundary  located  the  track  did  not  assess  it,  and  acquiesced  in  its 
assessment  by  the  other  county,  did  not  estop  it  from  claiming  the 
original  line  as  the  correct  boundary,  where  it  continued  to  assess 
all  other  property  within  the  disputed  tract.    Idem,  461. 

6.  Idbm—Idkm— Payment   to   Wrong    County— RiaHT   of   Rbcovkby. 

Stats.  1893  (p.  44)  and  Stats.  1891  (p.  146)  fix  the  situs  of  property 
for  taxation  in  the  county  where  situated,  and  authorize  a  recovery 
of  delinquent  taxes  by  suit.  Stats.  1891  (p.  140,  sec.  12)  provide  that, 
where  real  property  is  assessed  by  two  counties,  each  claiming  it  to 
be  within  its  limits,  a  payment  of  the  taxes  to  either  county  shall 
be  sufficient.  Held,  that  where  two  counties  assessed  the  same  real 
property,  each  claiming  it  to  be  within  its  limits,  and  the  taxes 
were  paid  to  the  wrong  county,  they  may  be  recovered  from  such 
county  by  the  county  within  whose  limits  the  property  is  situate. 
Idem,  462. 

7.  Idem— Restitution  of  Monet  or  Property  Wrongfully  Obtained. 

If  a  county  obtains  money  or  property  of  others  without  authority 
of  law,  it  will  be  compelled  to  make  restitution,  upon  the  principle 
that  an  obligation  rests  upon  all  persons,  natural  or  artificial,  to  do 
justice.    Idem,  462. 
See  County  Commissioners;  Lincoln  County. 
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COUNTY  COMMISSIONERS. 

1.  MoDB  OF  ExsBcisiNQ   PowKBs.    Boards  of  coanty  commissioners, 

being  of  statutory  and  limited  jurisdiction,  cannot  act,  except 
where  authority  is  given  by  express  provision  of  the  statute,  and, 
when  they  act  under  such  authority,  they  must  strictly  follow  ail 
the  conditions  under  which  the  authority  is  given.  Lyon  Co.  v. 
Host,  102. 

2.  Sale  of  County  Peopebty— Title  Acquired  fbom  Delinquent  Tax 

Bale.  The  sale  of  property,  acquired  by  the  county  under  the  pro- 
visions of  section  40  of  the  general  revenue  act  (Stats.  1891,  p.  148), 
the  assessed  vklue  whereof  is  one  hundred  dollars  or  more,  can  be 
made  only  by  the  board  of  county  commissioners  at  public  auction, 
and  after  thirty  days  previous  published  notice,  as  provided  for  in 
the  tenth  clause  of  section  1949,  Gen.  Stats.    Idem,  102. 

3.  Powers — Contract — County's  Ownership  in  Property  under  Fraud- 

ulent Sale.  Plaintiff  delivered  furniture  to  defendant  county 
under  a  contract  with  the  commissioners,  which  was  void  because 
Gen.  Stats.  1972,  requiring  advertisements  for  bids  for  all  contracts 
over  |600,  was  not  complied  with.  Plaintiff  was  paid  a  portion  of 
its  claim  for  said  furniture  at  the  time  of  delivery,  but  the  balance 
was  subsequently  disallowed.  Under  an  arrangement  with  the 
commissioners,  plaintiff  then  returned  the  amount  received,  and 
was  authorized  to  remove  its  furniture,  but  did  not  do  so.  The 
board  then  advertised  for  bids  for  similar  furniture,  and  plaintiff 
bid  the  amount  of  its  claim,  which,  being  the  lowest,  was  accepted, 
and  on  the  same  day  its  bill  for  the  amount  was  allowed  by  the 
board,  but  rejected  by  the  auditor.  The  only  furniture  claimed  to 
be  delivered  under  the  bid  was  that  already  in  place  under  the 
void  contract:  Heldj  that  the  title  to  the  property  vested  in  the 
county  upon  its  delivery  under  the  void  contract,  and  that  the 
board  of  commissioners  had  no  power  to  surrender  the  property  so 
acquired,  and  therefore  plaintiff  furnished  nothing  under  its  bid. 
Office  Specialty  Mfg.  Co.  v.  Washoe  Co.,  359. 

4.  Powers  Special  and  Limited— Notice.    Boards  of  county  commis- 

sioners are  created  by  law  and  derive  their  authority  solely  from 
the  statutes,  and,  in  the  exercise  of  their  powers,  are  restricted  to 
the  method  prescribed  by  law.  Whoever  deals  with  them  does  so 
with  full  notice  of  the  extent  of  their  power,  and  the  manner  of  its 
exercise.    Idem,  359. 

5.  Public  Property— How  Disposed  of — Powers  of  Officers.    Prop- 

erty acquired  with  public  funds  becomes  public  property,  and  no 
agent  or  officer  of  the  public  has  any  right  to  surrender  the  inter- 
ests of  the  county  in  its  property,  or  divest  it  of  its  rights  therein, 
by  gift  or  release,  or  in  any  manner,  except  as  prescribed  by  law. 
Idem,  869. 

COURT-MAKTIAL. 
1.  Constitutional  Law— Right  of  Accused  to  Counsel.  The  provi- 
sions of  section  8  of  article  I  of  the  state  constitution,  which  pro- 
vides, among  other  things,  that  "  in  any  trial,  in  any  court  whatever, 
the  party  accused  shall  be  allowed  to  appear  and  defend  in  person, 
and  with  counsel,  as  in  civil  cases."  guarantees  to  a  person  prose- 
cuted for  an  offense  before  a  court-martial,  organized  under  the 
laws  of  this  state,  the  right  to  defend  with  counsel.  State  v. 
Croabyt  115. 
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2.  Attornet8-at-Law  —  Okly    Licknskd   Attornkys   Authorized    to 

Appear  bbporb  Courts-Martial.  The  provisions  of  the  act  rela- 
tive to  attorneys  and  coanselors-at-law  (Gen.  Stats.  2529,  ei  aeqJ)^ 
which  forbids,  under  penalty,  any  person  to  practice  law  in  any 
court  in  this  state,  except  justice's,  recorder's  or  municipal  courts, 
without  having  received  a  license  as  attorney  or  counselor,  as 
required  by  said  act,  clearly  limits  the  right  of  appearing  as  an 
attorney  before  courts-martial  to  those  who  have  obtained  the 
required  license.    Idenij  115. 

3.  Power  of  Courts-Martial  to  Suspend  for  Contempt— Remedy.    A 

court-martial,  or  any  other  court,  other  than  the  supreme  court, 
has  no  power  to  suspend  a  licensed  attorney  in  the  exercise  of  his 
rights  for  any  cause  and  for  any  length  of  time.  If  an  attorney's 
previous  conduct  was  contemptuous,  our  statutes  provide  an  ample 
penalty  for  it,  which  a  court-martial  can  avail  itself  of.  Tdem^  115. 
See  Attorney-at-Law,  5. 

CRIMINAL  LAW. 

1.  Common-Law  Crimes— Forcible  Entry.    Forcible  entry  is  a  misde- 

meanor, under  Gen.  Stats.  4697  (Crimes  and  Punishments  Act,  sec. 
152),  providing  that  "offenses  recognized  by  the  common  law,  and 
not  herein  enumerated,  shall  be  punished,"  etc.    Ex  parte  Webb,  238. 

2.  Misdemeanor- Character  of  Punishment.    Under  said  section  (Gen. 

Stats.  4697),  providing  that  one  guilty  of  a  misdemeanor  not  enu- 
merated by  statute  shall  be  punished  by  imprisonment,  a  court 
cannot  require  a  defendant  guilty  of  forcible  entry  to  give  bonds  to 
keep  the  peace,  and,  in  default  thereof,  to  adjudge  that  he  be 
imprisoned.    Idem,  238. 

3.  Prerequisites   of  Valid   Conviction — Habeas  Corpus.    There  are 

three  essential  elements  necessary  to  render  conviction  valid. 
These  are:  That  the  court  must  have  jurisdiction  over  the  subject 
matter,  the  person  of  the  defendant,  and  authority  to  render  the 
particular  judgment.  If  either  of  these  elements  is  lacking,  the 
judgment  is  fatally  defective,  and  the  prisoner  held  under  such 
judgment  may  be  released  on  habeas  corpw.    Idem^  238. 

4.  Trespass.    Under  the  statutes  of  this  state  trespass  is  not  a  crime. 

Strozzi  V.  Wines,  389. 

5.  Larceny— Possession  of  Stolen  Property— Evidence.    In  prosecu- 

tions for  larceny  the  fact  that  the  stolen  property  is,  recently  after 
the  theft,  found  in  the  possession  of  the  defendant,  can  always  be 
given  in  evidence  against  him.    State  v.  Mandich,  336. 

6.  Idem— Idem— Province  of  Jury.    The  strength  of  the  presumption 

of  guilt  raised  by  the  possession  of  property  recently  stolen  is  for 
the  jury  to  determine.    Idem,  336. 

7.  Idem— Idem— Idem.    It  is  the  province  of  the   jury  to  determine 

whether  the  possession  is  recent  enough  to  raise  the  presumption. 
Idem,  336. 

8.  Idem— Idem— Presumption  of  Pact.    The  presumption  arising  from 

possession  of  stolen  property  is  a  presumption  of  fact.    /d«m,336. 

9.  Idem— Idem— Explanation    of    Defendant.    Whether  the  explana- 

tion of  one  found  with  property  recently  stoleir  in  his*  possession  is 
reasonable,  or  otherwise,  is  for  the  jury.    Idem,  336. 
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10.  Idbm— HuccsssivB  Ijarcenish.    Where  there  are  saccessive  larcenies, 

each  complete  and  distinct,  and  not  constituting  one  continuing 
transaction,  the  mere  retention  and  possession  by  the  thief  of  the 
fruits  of  his  petit  larcenies  will  not  make  him  guilty  of  grand  lar- 
ceny, though  the  aggregate  value  of  the  stolen  property  exceeds 
fifty  dollars.    Idem,  336. 

11.  Idem— Idem— CoNTiNuiNQ  Transactiok.    Several  successive  larcenies 

do  not  constitute  different  offenses  where  there  is  a  continuing 
transaction,  and  the  defendant  may  be  convicted  for  the  final  carry- 
ing away.    Idem,  336. 

12.  Idem— Idem— Grand  Larceny.    Where  accused  took  cyanides  from  a 

mine,  from  time  to  time,  in  small  quantities,  to  avoid  detection, 
and  then  carried  them  away,  it  was  a  continuous  transaction,  and 
he  was  properly  convicted  for  the  final  asportation,  the  value  of 
the  cyanides  being  in  excess  of  fifty  dollars.    Idem,  336. 

13.  Instruction  — Circumstantial     Evidence  —  Degree     of     Proof- 

Reasonable  Doubt.  The  court  instructed  the  jury  as  follows: 
"  You  are  instructed  that,  in  order  to  convict  the  defendant,  you 
must  not  only  be  satisfied  beyond  a  reasonable  doubt  that  the 
property  described  in  the  indictment  was  stolen  from  the  April 
Fool  Gold  Mining  and  Milling  Company,  but  that  defendant  either 
stole  the  property,  or  that  he  aided  or  encouraged  the  theft,  and,  if 
circumstances  are  alone  relied  on  by  the  prosecution,  then  each 
circumstance  must  be  proved  beyond  a  reasonable  doubt.  And  all 
the  circumstances  so  proved  must  be  such  that  the  defendant 
could  not  be  innocent  in  the  light  of  their  existence.-'  Ileldt  that 
that  portion  of  the  instruction  reading  "all  the  circumstances  so 
proved  must  be  such  that  the  defendant  could  not  be  innocent 
in  the  light  of  their  existence,"  suggests  that  degree  of  certainty 
which  would  exclude  the  possibility  of  the  innocence  of  the 
accused,  the  law  requiring  no  such  certainty.    Idem,  336. 

14.  Circumstances— Reason  ABLE  Doubt.    If  the  circumstances,  all  taken 

together,  exclude  to  a  moral  certainty  every  hypothesis  but  the 
single  one  of  guilt,  and  establish  that  one  beyond  a  reasonable 
doubt,  they  are  sufficient.    Idem,  336. 

DAMAGES. 

1.  False  Imprisonment.    In  an  action  for  damages  for  false  imprison- 

ment, where  the  testimony  tended  to  show  bad  faith  upon  the  part 
of  the  defendants,  in  retaking  possession  of  the  property  in  dis- 
pute during  the  absence  of  the  plaintiff  while  under  arrest,  a  judg- 
ment for  two  hundred  dollars  is  not  excessive.    Strozzi  v.  Wines,  389. 

2.  Contracts— No  Liability  for   Damages  Resulting  from   Remote 

Consequence  of  Breach  of  Contract.  Damages  resulting  to  the 
plaintiff,  by  reason  of  the  loss  of  a  leg,  due  to  being  run  over  by  a 
railroad  car,  are  not  the  natural  and  proximate  consequence  of 
defendant's  breach  of  contract  to  deliver  a  telegraphic  message 
without  unnecessary  delay.    Barnes  v.  Telegraph  Co^  126. 

3.  Excessive  Damages.    A  verdict  for  $1,250  for  the  non-delivery  of  a 

telegram  requesting  a  railroad  ticket,  by  reason  whereof  plaintiff 
was  obliged  to  proceed  on  foot  or  steal  a  ride  on  trains  from  Grand 
Junction,  Colorado,  to  lx)velock,  Nevada,  was  excessive.    Idem,  128. 

DESCENTS  AND  DISTRIBUTION.    (See  Estates  of  Deceased  Per- 
sons, 2-7.) 
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DKMURKER. 

1.  Pleading— Jddgmknt—Waivkh.     If  a   demurrant    wishes    to   take 

advantage  of  any  supposed  error  in  overruling  the  demurrer,  he 
must  let  final  judgment  be  entered  upon  it;  for,  if  he  shall  answer, 
after  such  ruling,  he  waives  any  objection  to  it,  except  the  two  rad- 
ical defects— want  of  jurisdiction,  and  failure  to  state  a  cause  of 
action.    Hardin  v.  EimnonSj  329. 

2.  Practice — Ambiquous  Complaint.    A  complaint  which  is  ambiguous 

in  respect  to  whether  the  cause  of  action  is  based  on  an  express  or 
implied  contract  should  be  attacJted  on  the  seventh  statutory 
ground  for  demurrer  set  forth  in  Gen.  Stats,  3062  (Civil  Code,  sec. 
40),  providing  for  demurrer  to  a  complaint  that  it  is  anibiguoas, 
unintelligible,  or  uncertain,  and  not  by  general  demurrer.  Burgess 
V.  Helm,  242. 

DISMISSAL.    (See  Practick  on  Appeal,  2,  9.) 

DISTRIBUTION. 
Distribution  of  Community  and  Separate  Property.  Where,  under 
the  stipulations  of  the  parties  to  this  proceeding,  the  petitions  pre- 
sent a  case  for  the  partial  distribution  of  separate  property  to  the 
appellant  and  the  respondents  as  heirs  with  respect  to  that  prop- 
erty, and  a  case  for  partial  distribution  of  community  property  to 
the  appellant  as  the  widow  of  the  deceased,  and  to  the  respondents 
as  grantees  of  the  appellant,  the  court  has  no  authority  under  the 
statute  to  distribute  any  portion  of  the  community  property  to  the 
respondents.  In  re  Foleifs  Estate^  198. 
See  Estates  of  Deceased  Persons,  2-7. 

EARNINGS.    (See  Community  Property.) 

ECONOMICAL  MANAGEMENT. 

1.  Taxation— Expenses.   A.  reduction  in  the  payroll  of  the  railroad  com- 

pany, amounting  to  $13,839  per  annum,  was  effected  in  May,  1896. 
It  was  shown  that  no  more  officers  or  employees  were  necessary  in 
1895  than  in  1896 :  Held,  that  it  was  permissible  for  a  jury,  in  deter- 
mining the  reasonable  operating  expenses  for  1895,  to  iind  that  the 
actual  expenses  could  reasonably  have  been  reduced  by  that  amount, 
and  the  net  earnings  correspondingly  increased.  State  v.  T.  <f*  T.  R. 
/?.,54. 

2.  Idem— Evidence.    Upon  the  issue  of  economical  management^  testi- 

mony was  offered  by  the  plaintiff  showing  that  wood,  ties,  lumber, 
etc.,  could  have  been  purchased  and  delivered  at  the  appellant's 
road  at  prices  much  below  those  paid  by  the  company:  Held,  that 
the  jury  were  justified  in  considering  the  testimony  and  that  it 
tended  to  support  the  verdict;  also,  that  it  was  incumbent  on  the 
appellant,  when  attacked  in  this  matter,  to  show,  if  such  were  the 
fact,  that  the  purchases  made,  on  account  of  convenience  and  dif- 
ference of  expense  in  transportation  to  points  of  use,  were  the 
cheaper,  as  such  proof  was  peculiarly  within  its  controL    Idem,  54. 

ELECTIONS. 
1.  Reno  Incorporation  Act— Construction— Meaning  of  "Majority 
OF  Votes  Cast."    Under  section  34  of  the  said  act  incorporating 


Digitized  by 


Google 


24th  Nev.]        Estates  of  Deceased  Persons.  505 


the  Town  of  Reno  (providing  that  if  a  majority  of  the  votes  cast 
of  the  duly  qualified  electors  of  a  city,  as  shown  by  the  last  pre- 
ceding official  registration,  are  in  the  affirmative  on  the  question  of 
certain  proposed  improvements,  the  city  council  may  borrow  the 
money  or  issue  the  proposed  bonds)  a  majority  of  the  votes  cast, 
and  not  a  majority  of  the  votes  of  the  city  election,  as  shown  by 
the  last  registration,  is  required  to  determine  the  questions  pre- 
sented.   State  V.  Ruhe,  251. 

2.  Idsm— Right  of  Suffbage  at  Municipal  Elsctions.    Section  34  of 

said  act  incorporating  the  Town  of  Reno,  requiring,  for  the  deter- 
mination of  certain  questions,  a  majority  of  the  votes  cast  by  the 
qualified  electors  of  a  city,  as  shown  by  the  last  official  registration, 
is  not  in  violation  of  constitution  (art.  II,  sec.  1),  providing  that 
every  male  citizen  of  the  United  States,  not  subject  to  certain  dis- 
abilities, and  possessing  certain  qualifications,  shall  be  entitled  to 
vote,  as  being  a  disfranchisement  of  qualified  electors  who  have 
become  so  since  the  last  registration.    /(/«m,  251. 

3.  Canvass  of  Election  Returns.    The  determination  as  to  the  result 

of  an  election  by  a  canvass  of  the  returns  by  the  city  council  is 
not  a  judicial  act,  but  is  purely  a  matter  of  calculation,  and  hence 
cannot  be  brought  up  for  review  upon  proceedings  in  certiorari. 
State  V.  (hbum,  188. 

4.  Constitutional  Law— Registration.    Section  6  of  article  II  of  the 

state  constitution  authorizes  and  requires  the  legislature  to  pro- 
vide by  law  for  the  registration  of  all  persons  who  possess  the 
prescribed  quaUfications  of  electors,  and  the  imposing  of  any  con- 
ditions on  the  right  of  registration,  other  than  the  prescribed  quali- 
fication, is  in  excess  of  the  authority  of  the  legislature.  State  v. 
Stone,  3GS, 

6.  Idem— Idem— Qualification  of  Electobs— Payment  of  Poll  Tax. 
The  legislature  may,  by  the  enactment  of  a  proper  law,  add  to  the 
qualifications  of  electors,  prescribed  by  section  1  of  article  II  of 
the  constitution,  the  requirement  of  the  payment  of  an  annual 
poll  tax.    Idemy  308. 

6.  Idem— Idem — Statutes— Title  Must  Express  Object.  The  act  of 
1887,  making  the  payment  of  the  annual  poll  tax  a  condition  to 
the  right  of  voting,  is  unconstitutional,  as  its  title,  "An  act  to 
require  the  payment  of  poll  tax  by  all  legal  voters  under  sixty 
years  of  age,"  does  not  comply  with  the  constitution  (art.  IV,  sec. 
17),  providing  that  the  subject  or  object  of  a  law  shall  be  briefly 
expressed  in  its  title.    Idem,  308. 

EQUITY. 
Form  and  Substance.    Equity  always  looks  to  the  substance,  and  not 
to  the  form,  of  a  transaction,  to  determine  its  validity.    Hardin  v. 
Emmons,  329. 

See  Fraud;  Fraudulent  Conveyances;  Mistake. 

ESTATES  OF  DECEASED  PERSONS. 

1.  AcTtONs   ON    Rejected   Claims— Limitation    of   Action.    A  claim 

against  decedent's  estate  was  presented  to  the  executors  October  13, 

1886,  and  disallowed  by  them  March  24,  1897.    Action  to  establish 

the  claim  was  brought  .lune  17,  1897.    The  probate  law  of  1861, 
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Estates  of  Dbcbasbd  PEftBONS— Continued, 

allowing  holders  of  rejected  claims  three  months  within  which  to 
commence  suit  for  the  purpose  of  determining  their  validity,  was 
repealed,  before  the  commencement  of  the  action,  by  Stats.  1897,  p. 
119,  passed  March  23,  1897,  which  required  sach  suits  to  be  com- 
menced within  thirty  days  after  notice  of  their  rejection,  under 
penalty  of  being  barred :  JJeldt  tliat  the  action  was  governed  and 
barred  by  the  statute  of  1897.    Kennedy  v.  Adatnt,  217. 

2.  Bbscsnts  and  Distribution.    Under  Gen.  Stats.  2981,  which  provides : 

"  When  any  person,  having  title  to  any  estate  not  otherwibe  limited 
by  marriage  contract,  shall  die  intestate  as  to  such  estate,  it  shall 
descend  and  be  distributed,  subject  to  the  payment  of  his  or  her 
debts,  in  the  following  manner:  •  •  •  Third— If  there  be  no 
issue,  nor  husband,  nor  wife,  nor  father,  then  in  equal  shares  to  the 
brothers  and  sisters  of  the  intestate;  •  *  «  provided,  that  if  he 
or  she  shall  leave  a  mother,  also,  she  shall  take  an  equal  share  with 
the  brothers  and  sisters'':  HeMy  that  one-half  of  the  property 
shall  descend  and  be  distributed,  subject  to  the  payment  of  the 
debts,  to  the  surviving  husband  or  wife,  and  the  other  half  to  the 
intestate's  brothers  and  sisters,  and  to  the  children  of  any  deceased 
brother  or  sister,  by  right  of  representation,  provided,  if  the  intes- 
tate shall  also  leave  a  mother,  she  shall  share  equally  with  the 
brothers  and  sisters.    In  re  Foley* s  Estate,  197. 

3.  I DSM— Distribution  of  Community  and  Separate  Propbbty.  Where, 

under  the  stipulations  of  the  parties  to  this  proceeding,  the  petitions 
present  a  case  for  the  partial  distribution  of  separate  property  to 
the  appellant  and  the  respondents  as  heirs  with  respect  to  that 
property,  and  a  case  for  partial  distribution  of  community  prop- 
erty to  the  appellant  as  the  widow  of  the  deceased,  and  to  the 
respondents  as  grantees  of  the  appellant,  the  court  has  no  author- 
ity, under  the  statute,  to  distribute  any  portion  of  the  community 
property  to  the  respondents.    Idem,  198. 

4.  Idem — Idem — Distribution  of  Estates.    The  legislature  has  declared 

(Gen.  Stats.  2919,  2927)  when,  on  whose  application,  and  to  whom 
distribution  may  be  made,  in  proceedings '  for  partial  and  final 
distribution,  respectively.  The  courts  are  authorized  to  act  in  pur- 
suance of  these  statutory  provisions,  and  not  otherwise,  in  the 
distribution  of  estates.    Idem,  197. 

5.  Idem— Idem.    Under  Gen.  Stats.  2919-2922,  which  provide  that  any 

heir,  devisee  or  legatee  may  present  his  petition  to  have  the  legacy 
or  share  of  the  estate  to  which  he  is  entitled  given  to  him.  which 
application  may  be  resisted  by  any  persons  interested,  or  that  any 
other  heir,  devisee,  or  legatee  may  make  a  similar  application  for 
himself,  and  if  the  share  of  the  application  may  be  allowed,  with- 
out injury  to  creditors,  the  court  shall  make  a  decree  in  conform- 
ity with  the  petition:  Held,  that,  in  a  proceeding  for  partial 
distribution  on  petition  of  the  decedent's  widow,  the  court  cannot 
distribute  any  part  of  the  property  of  the  estate  to  parties  claiming 
title  thereto  as  grantees  of  the  petitioner,  under  an  agreement  with 
her,  and  not  as  heirs,  legatees  or  devisees  of  the  decedent.    Idem,  197. 

6.  Idem— Idem.    In  proceedings  for  partial  distribution  under  the  sec- 

tions of  the  statutes,  supra,  none  other  than  an  heir,  devisee,  or 
legatee,  having  an  interest,  as  such,  in  the  property  for  which  dis- 
tribution is  asked,  is  authorized  to  petition  for  such  distribution, 
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and  the  court  is  not  authorized  to  make  such  distribution  to  any 
claimant  other  than  one  entitled  to  the  property  as  an  heir,  devisee, 
or  legatee.    Idem,  197. 

7.  Tdmi—Idkm— Effect  of  Pbivatb  Aorbbmknt.    In  a  proceeding  for 

partial  distribution  of  a  decedent's  estate,  the  question  is  not  prop- 
erly before  the  court  to  determine  whether  all  the  property,  or  only 
the  separate  property  of  the  decedent,  was  embraced  in  an  agree- 
ment between  the  widow  and  the  other  heirs  for'a  distribution  of 
the  estate.    Idem,  197. 

8.  Pbobatb  Pbactick— Pabtial  Dxrtbibution— Kiohts  of  Gbabtsb  of 

HsxB.  When  any  person  appears  in  a  proceeding  for  partial  dis- 
tribution of  the  estate  of  a  decedent,  claiming  the  property  sought 
to  be  distributed,  as  the  grantee  of  an  heir,  devisee,  or  legatee,  and 
objects  to  such  distribution  being  made  to  his  grantor,  the  dis- 
tribution should  be  denied  or  suspended  until  the  rights  of  the 
contestant  are  determined  on  final  distribution,  or  in  some  other 
appropriate  proceeding.    Oriffin  v.  Foley^  291. 

ESTOPPEL. 

1.  AccxpTANCB  OF  Instbumbnt  IN  Pabt.    It  is  well  settled  that  a  per- 

son shall  not  be  allowed  at  once  to  benefit  by  and  repudiate  an 
instrument,  but,  if  he  chooses  to  take  the  benefit  which  it  confers, 
he  shall  likewise  take  the  obligations  or  bear  the  onus  which  it 
imposes.    Alexander  v.  Wintersy  143. 

2.  GouNTiBS— Assbssmvntb.    The  fact  that,  for  six  years  after  the  plac- 

ing of  the  monument,  the  county  within  whose  limits  the  original 
boundary  located  the  track  did  not  assess  it,  and  acquiesced  in  its 
assessment  by  the  other  county,  did  not  estop  it  from  claiming  the 
original  line  as  the  correct  boundary,  where  it  continued  to  assess 
all  other  property  within  the  disputed  tract.  Huviboldt  Co.  v.  Lan- 
der Co.,  461. 

EVIDENCE. 

1.  Substantial  Conflict — Appkllate  Coubt  Will  Not  Review.    The 

appellate  court  will  not  weigh  and  will  not  determine  which  of  the 
parties  adduced  a  preponderance  of  the  evidence,  where  the  record 
discloses  a  material  conflict  thereof.    McOum  v.  Mclnnit,  370. 

2.  Idem — Negligence.    When  it  appears  that  there  is  a  substantial  con- 

flict in  the  evidence  upon  the  issue  of  negligence  in  this  case,  and 
there  is  evidence  sufficient  to  support  either  contention,  this  court 
will  not  interfere  with  the  verdict  of  the  jury,  or  the  finding  of  the 
court  upon  such  issue.    Barnes  v.  Telegraph  Co.,  126. 

3.  Conflict  of— Cbedibility  of  Witnesses— Pbovince  of  Jdby.    The 

jury  are  the  judges  of  the  credibility  of  witnesses,  and,  where  the 
evidence  is  conflicting,  this  court  will  not  attempt  to  determine  the 
comparative  weight  of  such  evidence.    McNamee  v.  NesbiUy  400. 

4.  Practice  on  Appeal — Conflicting  Evidence.    Where  there  is  a  sub- 

stantial conflict  in  the  evidence  on  material  issues,  it  is  well  settled 
that  the  supreme  court  will  not  disturb  the  decision  of  the  trial 
court  if  there  is  substantial  evidence  to  support  it.  Palmer  v.  Cut- 
verwell,  114. 

5.  Not  Objected  to  at  Tbial.    An  assignment  of  error,  that  the  trial 

court  erred  in  admitting  certain  evidence,  will  be  disregarded,  when 
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Estates  of  Deceased  Persons— -Con/inued. 

allowing  holders  of  rejected  claims  three  months  within  which  to 
commence  suit  for  the  purpose  of  determining  their  validity,  was 
repealed,  before  the  commencement  of  the  action,  by  Stats.  1897,  p. 
119,  passed  March  23,  1897,  which  required  such  suits  to  be  com- 
menced within  thirty  days  after  notice  of  their  rejection,  under 
penalty  of  being  barred :  Held^  that  the  action  was  governed  and 
barred  by  the  statute  of  1897.    Kennedy  v.  Adanut  217. 

2.  Descents  and  Distribution.    Under  Gen.  Stats.  2981,  which  provides: 

"  When  any  person,  having  title  to  any  estate  not  otherwibe  limited 
by  marriage  contract,  shall  die  intestate  as  to  such  estate,  it  shall 
descend  and  be  distributed,  subject  to  the  payment  of  his  or  her 
debts,  in  the  following  manner:  •  •  •  Third— If  there  be  no 
issue,  nor  husband,  nor  wife,  nor  father,  then  in  equal  shares  to  the 
brothers  and  sisters  of  the  intestate ;  •  ♦  ♦  providedj  that  if  he 
or  she  shall  leave  a  mother,  also,  she  shall  take  an  equal  share  with 
the  brothers  and  sisters":  i/g/d,  that  one-half  of  the  property 
shall  descend  and  be  distributed,  subject  to  the  payment  of  the 
debts,  to  the  surviving  husband  or  wife,  and  the  other  half  to  the 
intestate's  brothers  and  sisters,  and  to  the  children  of  any  deceased 
brother  or  sister,  by  right  of  representation,  provided,  if  the  intes- 
tate shall  also  leave  a  mother,  she  shall  share  equally  with  the 
brothers  and  sisters.    In  re  Foley* s  Estate^  197. 

3.  Idem— Distribution  of  Community  and  Separate  Property.   Where, 

under  the  stipulations  of  the  parties  to  this  proceeding,  the  petitions 
present  a  case  for  the  partial  distribution  of  separate  property  to 
the  appellant  and  the  respondents  as  heirs  with  respect  to  that 
property,  and  a  case  for  partial  distribution  of  community  prop- 
erty to  the  appellant  as  the  widow  of  the  deceased,  and  to  the 
respondents  as  grantees  of  the  appellant,  the  court  has  no  author- 
ity, under  the  statute,  to  distribute  any  portion  of  the  community 
property  to  the  respondents.    Idenit  198. 

4.  Idem— Idem— Distribution  of  Estates.    The  legislature  has  declared 

(Gen.  Stats.  2919,  2927)  when,  on  whose  application,  and  to  whom 
distribution  may  be  made,  in  proceedings '  for  partial  and  final 
distribution,  respectively.  The  courts  are  authorized  to  act  in  pur- 
suance of  these  statutory  provisions,  and  not  otherwise,  in  the 
distribution  of  estates,    /dem,  197. 

5.  Idem— Idem.    Under  Gen.  Stats.  2919-2922,  which  provide  that  any 

heir,  devisee  or  legatee  may  present  his  petition  to  have  the  legacy 
or  share  of  the  estate  to  which  he  is  entitled  given  to  him,  which 
application  may  be  resisted  by  any  persons  interested,  or  that  any 
other  heir,  devisee,  or  legatee  may  make  a  similar  application  for 
himself,  and  if  the  share  of  the  application  may  be  allowed,  with- 
out injury  to  creditors,  the  court  shall  make  a  decree  in  conform- 
ity with  the  petition:  ITeldy  that,  in  a  proceeding  for  partial 
distribution  on  petition  of  the  decedent's  widow,  the  court  cannot 
distribute  any  part  of  the  property  of  the  estate  to  parties  claiming 
title  thereto  as  grantees  of  the  petitioner,  under  an  agreement  with 
her,  and  not  as  heirs,  legatees  or  devisees  of  the  decedent.   Idem,  197. 

6.  Idem— Idem.    In  proceedings  for  partial  distribution  under  the  sec- 

tions of  the  statutes,  supra^  none  other  than  an  heir,  devisee,  or 
legatee,  having  an  interest,  as  such,  in  the  property  for  which  dis- 
tribution is  asked,  is  authorized  to  petition  for  such  distribution, 
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2.  Idbx— PROBABLB  Gaube.  In  an  action  for  damages  for  falae  imprison- 

ment, the  qaestion  of  probable  cause  does  not  depend  apon  the  fact 
of  actual  gailt  of  the  person  imprisoned,  bat  whether  the  prose- 
cutors, as  reasonable  men,  had  cause  to  believe  him  guilty,  /dem,  389. 

3.  Damagss.    In  an  action  for  damages  for  false  imprisonment,  where 

the  testimony  tended  to  show  bad  faith  upon  the  part  of  the 
defendants,  in  retaking  possession  of  the  property  in  dispute  during 
the  absence  of  the  plaintiff  while  under  arrest,  a  judgment  for  two 
hundred  dollars  is  not  excessive.    Idevij  389. 

FILING. 
Practice  on  Appka It—Piling  and  Servicib  of  Notice.  The  filing  of  a 
notice  of  appeal  contemplated  by  the  statute  is  the  actual  delivery 
of  the  notice  to  the  clerk,  and  the  placing  thereon  of  the  proper 
endorsement;  and  the  mere  deposit  of  the  notice  in  the  postoffice, 
directed  to  the  clerk,  contemporaneously  with  the  service  of  a 
copy  thereof,  is  not  a  compliance  with  the  statute,  which  requires 
that  the  filing  of  the  notice  of  appeal  must  precede  or  be  contem- 
poraneous with  the  service.    Brooks  v.  Nickel  Synd%c<Ue,  264. 

FINDINGS. 
Contradictory  Statements— Injunction  Bonds.  In  an  action  for  dam- 
ages on  an  injunction  bond,  it  was  error  to  admit  in  evidence  a 
finding  of  fact,  made  in  the  suit  for  an  injunction,  reciting  that 
plaintiff  therein  was  justified  in  bringing  his  suit,  but  had  not  been 
damaged  by  defendants  therein,  since  inconsistent  with  the  judg- 
ment therein  dissolving  the  temporary  injunction  and  dismissing 
the  suit.    Bryant  v.  AnAerawi,  326. 

FISCAL  YEAR.    (See  Taxation,  1.) 

FORCIBLE  ENTRY. 
L  Criminal  Law— Common-Law  Crimes.    Forcible  entry  is  a  misde- 
meanor, under  Gen.  Stats.  4697  (Crimes  and  Punishments  Act,  sec. 
151),  providing  that  "offenses  recognized  by  the  common  law,  and 
not  herein  enumerated,  shall  be  punished,''  etc.    Ex  parte  Wehh^  238. 

2.  Misdemeanor— Character  of  Punishment.    Under  said  section  (G^n. 

Stats.  4697),  providing  that  one  guilty  of  a  misdemeanor  not  enu- 
merated by  statute  shall  be  punished  by  imprisonment,  a  court 
cannot  require  a  defendant  guilty  of  forcible  entry  to  give  bonds 
to  keep  the  peace,  and,  in  default  thereof,  to  adjudge  that  he  be 
imprisoned.    Idem,  238. 

3.  JusTics  OF  Pea c»— Jurisdiction.    A  justice  of  the  peace  has  no  juris- 

diction of  an  action  for  forcible  entry  and  unlawful  detainer. 
Strozzi  V.  Winea,  389. 

FORFEITURE. 

1.  Mining  Claims — Relocation.    A  failure  to  comply  with  the  laws 

and  regulations  in  force  in  the  district,  whether  national,  state,  or 
local,  works  a  forfeiture  of  the  claim,  whether  such  laws  or  regula- 
tions so  provide  or  not,  and  the  same  becomes  subject  to  location 
by  any  qualified  locator.    Sisaon  v.  Sommers,  379. 

2.  Idem.    Plaintiff,  under  the  belief  that  he  had  secured  the  interest 

of  two  of  the  three  original  locators  of  a  mining  claim,  by  a  pur- 
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no  objection  is  made,  and  no  exception  taken,  to  it  at  the  trial. 
Idemy  114. 
See   Criminal   Law,  5,  IS;    Economical    Managbmsnt,  2;    Intkrbst; 
Practice  on  Appsal;  Probablb  Causr;  Schools,  4;  Witniesb. 

EXCEPTIONS. 

1.  Practice — Instructions.    The  contention  of  counsel,  that  the  court 

erred  in  refusing  defendants'  instruction  No.  3,  must  be  disregarded, 
as  no  objections  or  exceptions  appear  to  have  been  made  to  said 
action  of  the  court.    McNamee  v.  NesbiUt  400. 

2.  Practice   on   Appeal — Instructions.     An   instruction   cannot   be 

reviewed  on  appeal,  where  the  record  fails  to  disclose  any  objection 
made,  or  exception  taken,  thereto.    McOum  v.  McTnnis^  S7a 

3.  Practice— Point  Must  Be   Stated  at   Trial.    Under  Gen.  Stats. 

3212,  3216,  defining  an  "exception"  as  an  objection  "taken  at  the 
trial "  to  a  decision  on  a  point  of  law,  and  providing  that  "  the  point 
of  the  exception  shall  be  particularly  stated  with  so  much  of  the 
evidence  or  other  matter  as  may  be  necessary  to  explain  it,"  the 
simple  reservation  of  an  exception  is  not  sufficient,  but  the  point  of 
it  must  be  stated  at  the  time  the  exception  is  taken,  or  it  vrlll  be 
disregarded.    Idem,  370. 

EXECUTION. 
Title  under  Execution  Sale  — Color  of  Title.  Under  Gen.  Stats. 
3253,  providing  that  the  purchaser  of  real  estate  under  execution 
sale  acquires  all  the  title  of  the  judgment  debtor,  and  requiring  a 
certificate  of  sale  to  be  given,  the  certificate  shows  color  of  title  in 
the  purchaser.    Nettbitt  v.  Mining  Co.^  274. 

EXEMPTION.    (See  Husband  and  Wife,  1.) 

EXPERT  TESTIMONY. 
Railroads.  The  testimony  relative  to  the  reduction  in  the  pay  of  the 
employees  and  officers  of  the  company  was  given  by  the  secretary 
and  bookkeeper  of  the  company.  Appellant  contended  that  this 
testimony  should  be  disregarded  by  the  jury,  for  the  reason  that 
the  witness  did  not  show  himself  competent  to  give  testimony  as 
to  the  reasonableness  of  the  compensation  paid  to  the  company's 
employees :  Held,  that  it  did  not  require  an  expert  to  testify  to  the 
fact  of  these  reductions ;  that  they  could  be  proven  by  any  person 
who  knew  of  the  same.    State  v.  F.  &  T.  R,  R.  Co^  64. 

FACT. 
Questions  of  Management  and  of  Interest— Questions  of  Fact.  All 
questions  relative  to  the  economical  management,  for  the  purpose 
of  determining  the  income,  and  questions  relative  to  the  rate  of 
interest,  as  a  basis  of  capitalization  under  the  rule,  are  questions  of 
fact  to  be  determimed  by  the  trial  court.    8taU  v.  V.  <tT,R,R.  Co^  54. 

FALSE  IMPRISONMENT. 
1.  Defenses— Void    Process.    A  complainant,  at  whose  instance  an 
arrest  was  made,  cannot  justify  under  a  void  process.    Stroxsi  v. 
Wines,  389. 
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2.  Idxm — Pbobablb  Cause.  In  an  action  for  damages  for  false  imprison- 

ment, the  question  of  probable  cause  does  not  depend  upon  the  fact 
of  actual  guilt  of  the  person  imprisoned,  but  whether  the  prose- 
cutors, as  reasonable  men,  had  cause  to  believe  him  guilty,  /dem,  389. 

3.  Damages.    In  an  action  for  damages  for  false  imprisonment,  where 

the  testimony  tended  to  show  bad  faith  upon  the  part  of  the 
defendants,  in  retaking  possession  of  the  property  in  dispute  during 
the  absence  of  the  plaintiff  while  under  arrest,  a  judgment  for  two 
hundred  dollars  is  not  excessive.    Idemj  389. 

FILING. 
Practice  on  Appkai*— Piling  and  Service  of  Notice.  The  filing  of  a 
notice  of  appeal  contemplated  by  the  statute  is  the  actual  delivery 
of  the  notice  to  the  clerk,  and  the  placing  thereon  of  the  proper 
endorsement;  and  the  mere  deposit  of  the  notice  in  the  postoffice, 
directed  to  the  clerk,  contemporaneously  with  the  service  of  a 
copy  thereof,  is  not  a  compliance  with  the  statute,  which  requires 
that  the  filing  of  the  notice  of  appeal  must  precede  or  be  contem- 
poraneous with  the  service.    Brooks  v.  Nickel  SyndtcaUt  264. 

FINDINGS. 
Contradictory  Statements— Injunction  Bonds.  In  an  action  for  dam- 
ages on  an  injunction  bond,  it  was  error  to  admit  in  evidence  a 
finding  of  fact,  made  in  the  suit  for  an  injunction,  reciting  that 
plaintiff  therein  was  justified  in  bringing  his  suit,  but  had  not  been 
damaged  by  defendants  therein,  since  inconsistent  with  the  judg- 
ment therein  dissolving  the  temporary  injunction  and  dismissing 
the  suit.    Bryant  v.  Andersofi,  326. 

FISCAL  YEAR.    (See  Taxation,  1.) 

FORCIBLE  ENTRY. 
L  Criminal  Law— Common-Law  Crimes.    Forcible  entry  is  a  misde- 
meanor, under  Gen.  Stats.  4697  (Crimes  and  Punishments  Act,  sec. 
151),  providing  that  "offenses  recognized  by  the  common  law,  and 
not  herein  enumerated,  shall  be  punished,"  etc.    Ex  parte  Webh^  238. 

2.  Misdemeanor— Character  or  Punishment.    Under  said  section  (Gen. 

Stats.  4697),  providing  that  one  guilty  of  a  misdemeanor  not  enu- 
merated by  statute  shall  be  punished  by  imprisonment,  a  court 
cannot  require  a  defendant  guilty  of  forcible  entry  to  give  bonds 
to  keep  the  peace,  and,  in  default  thereof,  to  adjudge  that  he  be 
imprisoned.    Idemj  238. 

3.  Justice  of  Peace— Jurisdiction.    A  justice  of  the  peace  has  no  juris- 

diction of  an  action  for  forcible  entry  and  unlawful  detainer. 
Strosasiv.  Wines,  SSd. 

FORFEITURE. 

1.  Mining  Claims — Relocation.    A  failure  to  comply  with  the  laws 

and  regulations  in  force  in  the  district,  whether  national,  state,  or 
local,  works  a  forfeiture  of  the  claim,  whether  such  laws  or  regula- 
tions so  provide  or  not,  and  the  same  becomes  subject  to  location 
by  any  qualified  locator.    Sisaon  v.  Sommersj  379. 

2.  Idem.    Plaintiff,  under  the  belief  that  he  had  secured  the  interest 

of  two  of  the  three  original  locators  of  a  mining  claim,  by  a  pur- 
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chase  under  an  execution  sale,  filed  notices  in  1893  and  1804,  at  the 
instance  of  the  other  original  locator,  who  recognised  plaintiff  as 
a  tenant  in  common,  that  they  intended  in  good  faith  to  hold  and 
work  said  claim,  which  notices  were,  by  special  acts  of  congress, 
passed  in  1893  and  1894,  accepted  in  lien  of  the  annual  assessment 
work  required  by  Rev.  Stats.  U.  8. 2324.  In  1895  defendant  located 
his  mine,  the  boundaries  of  which  took  in  part  of  plaintiff's  claim. 
Ileldf  that  the  prior  claim  had  not  been  forfeited  or  rendered  sub- 
ject to  relocation,  and  hence  defendant's  claim  was  invalid  in  so 
far  as  it  overlapped  the  first  claim.    Neshitt  v.  Mining  Co^  273. 

FRAUD. 

Equity — Confidential  or  Fiduciary  Rblatioms — Conysyancbs.  In 
every  fiduciary  relation  the  law  implies  that  one  of  the  parties  has 
a  superiority  over  the  other,  and  that  the  contract  between  them  is 
to  the  advantage  of  the  one  presumptively  superior.  Crawford  v. 
Crawford^  411. 

See  Chattbl  Mortgagx,  1-6;  County  Commissioners,  3. 

FRAUDULENT  CONVEYANCES. 
Husband  and  Wife— Exemptions.  Property  which  is  exempt  from  exe- 
cution by  statute  may  be  transferred  by  the  owner  free  from  any 
claim  of  his  creditors,  and  a  gift  of  such  property  by  a  husband  to 
his  wife  is  valid,  and  cannot  be  defeated  by  his  creditors.  BaiUy  v. 
TAtUU^  294. 

GRAND  LARCENY.    (See  Criminal  Law,  5-12.) 

GRANTEE.    (Bee  Injunction.) 

HABEAS  CORPUS. 

L  Prerequisites  of  Valid  Conviction.  There  are  three  essential 
elements  necessary  to  render  conviction  valid.  These  are:  That 
the  court  must  have  jurisdiction  over  the  subject  matter,  the  per- 
son of  the  defendant,  and  authority  to  render  the  particular  judg- 
ment. If  either  of  these  elements  is  lacking,  the  judgment  is 
fatally  defective,  and  the  prisoner  held  under  such  judgment  may 
be  released  on  habeas  corpus.    Ex  parte  Webb,  238. 

2.  Not  Proper  Remedy  Where  an  Appeal  Lies  from  Judgment  of 
Imprisonment.  Where  it  appears  that  the  petitioner  is  held  in  cus- 
tody by  the  sheriff  by  virtue  of  a  commitment,  and  the  commit- 
ment shows  that  the  petitioner  was  found  guilty  of  a  public  offense, 
and  no  objection  is  made  touching  the  regularity  of  the  commit- 
ment, and  the  jurisdiction  of  the  court  is  not  questioned:  Held, 
that  whether  petitioner  was  guilty  or  not  was  the  question  to  be 
decided  upon  the  trial,  and,  if  erroneously  decided,  the  remedy  is 
by  appeal.  (Ex  parte  Edingian,  10  Nev.  215,  affirmed.)  Ex  parte 
Crawford,  91. 

HOMESTEAD. 
1.  MoRTQAQE— Effect  of  Recording — Notice.    A  wife  who  has  filed  a 
declaration  of  homestead  on  community  property  is  not  affected 
with  notice  of  a  prior  recorded  mortgage,  executed  by  her  husband, 
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which  misdescribes  the  property,  under  the  statute  concerning  con- 
veyances, which  provides  that  recorded  conveyances  shall,  from 
the  time  of  filing,  impart  notice  of  the  contents  to  subsequent  "pur- 
chasers and  mortgagees  "  only.    Adams  v.  Baker,  162. 

2.  Idem— KiGHTS  of  Husband  and  Wife.    Under  Gen.  8tat8.638,  giving 

a  wife  the  right  to  select  a  homestead  out  of  the  community  prop- 
erty, and  file  the  required  declaration,  where  she  does  so,  and  the 
husband  has  given  a  prior  mortgage  which,  because  of  error  in 
description,  does  not  cover  the  homestead,  her  rights  are  not  affected 
by  the  fact  that  the  parties  to  the  mortgage  intended  it  to  embrace 
such  homestead,    /(fem,  162. 

3.  Idem — Idem — Mobtoage — Wife's  Right  in  Homestead.    Equity  will 

not  reform  a  mortgage  on  community  property  executed  by  a  hus- 
band, in  an  action  by  a  mortgagee  against  the  wife,  who  has  filed  a 
declaration  of  homestead  on  said  property,  where  the  wife  had  no 
notice  of  the  defective  mortgage  at  the  time  of  the  filing  of  such 
declaration  of  homestead.  Tdem^  168. 
See  Husband  and  Wife,  1. 

HUSBAND  AND  WIFE. 

1.  Fraudulent  Conveyances— Exemptions.    Property  which  is  exempt 

from  execution  by  statute  may  be  transferred  by  the  owner  free 
from  any  claim  of  his  creditors,  and  a  gift  of  such  property  by  a 
husband  to  his  wife  is  valid,  and  cannot  be  defeated  by  his  cred- 
itors.   Bailey  v.  Littell,  294. 

2.  Judgment— Set-Off— Costs— Community   Property.     In    an   action 

against  a  husband  and  wife,  where  the  wife  recovered  a  judgment 
for  costS)  but  judgment  was  rendered  against  the  husband  for  a 
sum  in  excess  of  the  wife's  judgment,  it  was  proper  to  allow  plain- 
tiff's motion  to  discharge  the  larger  judgment  pro  tanto  by  the 
smaller,  since  the  parties  are  substantially  the  same,  in  that  the 
act  of  March  10,  1873,  sec.  2,  provides  that  all  property  acquired 
after  marriage,  by  either  husband  or  wife,  or  both,  other  than  that 
acquired  by  gift,  bequest,  devise,  or  descent,  shall  be  community 
property,  subject  to  the  husband's  debts.    Adams  v.  Baker,  375. 

3.  Costs — Earnings  of  Wife— Community  Property.    A  judgment  for 

costft  recovered  by  a  married  woman  is  not  her  earnings,  so  as  to 
be  exempt  from  the  debts  of  her  husband,  especially  wbere  there  is 
no  showing  that  the  money  paid  out  as  costs  had  been  earned  by 
her,  but,  on  the  contrary,  it  was  shown  that  they  were  paid  out  of 
money  "earned,  obtained  or  accumulated"  by  the  husband  and 
wife  since  their  marriage,  so  as  to  be  community  property,  within 
the  act  of  March  10,  1873,  sec.  2.    Idem,  375. 

4.  Confidential   Relations- Community   Property.     The   statute  of 

this  state  regulating  domestic  affairs  in  respect  to  the  community 
property  recognizes  the  superiority  of  the  husband.  Crawford  v. 
Crawford,  411. 

5.  Confidential  Relations- Conveyances- Undue  Influence— Fraud. 

A  wife,  who  had  left  her  husband  and  instituted  proceedings 
against  him  for  divorce,  and  for  the  custody  of  the  minor  children, 
and  for  a  portion  of  the  projyerty,  upon  the  grounds  of  failure  to 
furnish  necessaries,  and  cruelty  in  the  use  of  profane  language  to 
herself  and  children,  agreed  to  return  to  him  and  dismiss  her  action 
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for  divorce,  conditioned  upon  his  conveying  to  her  certain  prop- 
erty, most  of  which  was  community,  and  agreeing  to  refrain  from 
certain  acts  in  the  future.  Considerable  time  was  consumed  in 
perfecting  the  agreement.  Bach  was  careful,  cool  and  deliberate  in 
looking  after  his  or  her  interests.  Memoranda  of  terms  of  settle- 
ment were  made  and  submitted.  Each  believed  the  other  was  act- 
ing in  good  faith.  The  husband  was  a  strong-willed,  resolute  and 
determined  man.  The  wife  was  sufficiently  determined  and  per- 
sistent to  fully  protect  her  rights.  The  evidence  was  somewhat 
conflicting  as  to  all  the  purposes  of  the  conveyance,  the  husband 
contending  that  it  was  to  induce  the  wife  to  return  to  and  live  with 
him,  and  to  dismiss  the  divorce  proceedings;  the  wife  contending 
that  the  deed  was  given  for  the  support  of  herself  and  children, 
should  the  husband  fail  to  keep  his  promises  regarding  the  furnish- 
ing of  necessaries  and  the  use  of  profanity.  Both  parties  violated 
the  terms  of  the  agreement.  The  wife  left  her  husband  the  second 
time,  and  instituted  suit  for  divorce  upon  all  the  grounds  set  forth 
in  her  first  action,  with  others.  Issue  was  joined  by  the  husband, 
and  upon  trial  divorce  was  denied.  The  husband  then  brought  this 
action  to  have  the  deed  canceled  and  set  aside,  among  other  reasons, 
for  constructive  fraud  arising  from  the  fact  that  the  conveyance 
was  executed  while  the  relationship  of  husband  and  wife  existed 
1)etween  the  parties,  and  was  to  the  advantage  of  the  wife,  and 
not  to  the  advantage  of  the  husband,  and  was  obtained  by 
undue  influence:  Heldy  that  there  was  no  evidence  of  undue  influ- 
ence or  fraud  vitiating  the  conveyance,  within  the  rule  that  con- 
veyances between  persons  occupying  fiduciary  or  confidential 
relations  to  each  other  are  constructively  fraudulent.  Idem,  410. 
6.  HoMBSTBAD — Rights  of  Husband  and  Wife.  Under  Gen.  Stats.  539, 
giving  a  wife  the  right  to  select  a  homestead  out  of  the  commu- 
nity property,  and  file  the  required  declaration,  where  she  does  so, 
and  the  husband  has  given  a  prior  mortgage  which,  because  of 
error  in  description,  does  not  cover  the  homestead,  her  rights  are 
not  affected  by  the  fact  that  the  parties  to  the  mortgage  intended 
it  to  embrace  such  homestead.    Adams  v.  Baker,  162. 

INJUNCTION. 

Persons  Subject  to— Parties— Grantee,  The  grantee  of  one  who  has 
been  enjoined  from  diverting  the  waters  of  a  stream  connected  with 
his  land  is  bound  by  the  injunction,  though  he  was  not  a  party  to 
the  suit  in  which  it  was  ordered.    Ahlers  v.  ThoTnas,  407. 

See  Nuisance,  2;  Practice,  8-11. 

INJUNCTION  BOND. 
PiNDiNQs— Contradictory  Statements.  In  an  action  for  damages  on 
an  injunction  bond,  it  was  error  to  admit  in  evidence  a  finding  of 
fact,  made  in  the  suit  for  an  injunction,  reciting  that  plaintiff 
therein  was  justified  in  bringing  his  suit,  but  had  not  been  dam- 
aged by  defendants  therein,  since  inconsistent  with  the  judgment 
therein  disolving  the  temporary  injunction  and  dismissing  the  suit, 
Bryant  v.  Anderson,  326, 

INSTRUCTION.    (See  Circubistantial  Evidence,  1;  Criminal  Law,  13; 
Exceptions,  1;  Railroads,  3.) 
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INTEREST. 
Taxation— CuRSKNT  Katk  op  Intbbest.  The  evidence  offered  as  to  the 
rate  of  interest  merely  showing  that  it  ranged  from  6  to  12  per  cent, 
wlthoat  any  indication  as  to  the  kind  or  character  of  loan,  and  in 
the  absence  of  testimony  showing  the  current  rate  upon  permanent 
investments  other  than  mortgage  securities  and  bondii,  which  bore 
6  per  cent,  the  jury  was  justified  in  finding  that  6  per  cent  was  the 
current  rate  upon  investments  of  this  character.  State  v.  V.  &  T, 
It  R,  Co,,  54. 

IRRIGATION.    (See  Water.) 

JUDGMENT. 

1.  Practice— Appeal  — Motion   to   Vacate   Judgment— Independent 

Remedies.  Under  our  practice  act,  the  appellant  can  appeal  from 
the  judgment  and,  at  the  same  time,  prosecute  a  motion  to  vacate 
and  set  aside  the  judgment,  they  being  separate  and  independent 
remedies.    Brooks  v.  Nickel  Syndicate^  311. 

2.  Not  Suspended  or  Vacated   by  Appeal.    That  an  appeal  from  a 

judgment  does  not  operate  to  vacate  or  suspend  such  judgment  is 
evident  from  those  sections  of  the  civil  practice  act  regulating  the 
method  of  stay  of  execution  of  judgment  after  appeal  therefrom. 
(Gen.  Stats.  3364-3367.)    /d<5m,  311. 

3.  Who  Bound  bt— Privies.    A  judgment  is  binding  upon  the  parties 

to  a  suit,  and  all  persons  whom  they  represent  and  claim  under 
them,  or  as  privy  to  them.    Ahlers  v.  Thomas,  407. 

4.  Attorney — Unauthorized  Action  of— Grounds   for   Relief  from 

Judgments.  It  is  now  the  practice  to  relieve  parties  from  judg- 
ments rendered  against  them  in  consequence  of  the  acts  of  unau- 
thorized attorneys,  without  regard  to  the  ability  of  the  attorney  to 
respond  to  his  assumed  client  in  damages.  Stanton-Thompson  Co, 
V.  Craive,  171. 

5.  Right  of  Action  upon— Common-Law  Rule  Prevails.    Under  the 

common-law  rule,  which  prevails  in  this  state,  the  right  of  action 
upon  an  unsatisfied  judgment  is  a  matter  of  course.  It  is,  there- 
fore, not  necessary  to  aver  in  the  complaint,  or  show  by  the  record, 
that  other  good  cause  exists  therefor.    MandUbaum  v.  Oregovich,  154. 

6.  Good  Cause  for  Bringing  Action  upon.    A  good  cause  is  shown 

for  the  bringing  of  an  action  where  the  complaint  and  record  show 
that,  at  the  time  the  action  was  commenced,  the  statutory  right  of 
execution  had  been  barred  for  more  than  nine  years,  while,  with 
regard  to  the  right  to  bring  an  action  on  the  judgment,  the  statute 
of  limitations  had  only  been  running  two  days.    Idem,  155. 

7.  Trust    Deed— Mortgage— Second    Lien— Foreclosure- Erroneous 

Judgment.  In  a  suit  to  foreclose  a  trust  deed,  a  mortgagee,  hold- 
ing a  second  lien  on  the  land,  was  made  a  party.  Judgment  was 
rendered  to  the  eflect  that  a  person,  who  had  purchased  the  prop- 
erty from  the  owners,  and  also  at  a  sale  under  the  trust  deed,  had 
acquired  the  right  and  title  of  the  owners  and  the  right  and  title  of 
the  holder  of  the  trust  deed,  free  and  discharged  of  the  lien  of  the 
mortgage:  Held,  that  such  a  judgment  was  erroneous,  and  that 
the  mortgage  should  have  been  foreclosed  subject  to  the  trust  deed, 
but  that,  though  such  judgment  was  erroneous,  it  cannot  avail  the 
Vol.  XXIV.-33. 
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holder  of  the  mortgage  in  an  action  to  compel  the  purchaser  to 
apply  the  diflference  between  the  purchase  price  and  the  amoant 
secured  by  the  trust  deed  to  the  satisfaction  of  the  mortgage  indebt- 
edness. Oulling  v.  Wcuthoe  County  Banky  477. 
,  See  Costs,  3;  Contsmpt;  Dkmubrbr,  1;  Lachbs;  Larcsny,  2;  Practxcb, 
5,  6,  20;  JuBiSDiCTiON. 

JURISDICTION. 

1.  Ckbtiobabi.    The  question  of  the  jurisdiction  of  the  court  is  the 

limit  of  the  inquiry  upon  certioraru    Ahlers  v.  Thomas^  407. 

2.  Justice  of  the  Peace— Forcible  Entry  and  Detainee.    A  justice 

of  the  peace  has  no  jurisdiction  of  an  action  for  forcible  entry  and 
unlawful  detainer.    Strozzi  v.  Winet^  389. 

3.  Justice  Coubt— Void  Judgment.  Where  an  action  for  less  than  three 

hundred  dollars  was  brought  before  a  justice  of  the  peace,  who 
decided  that  title  to  realty  was  involved,  and  certified  the  pleadings 
to  the  district  court,  that  court,  having  found  against  plaintiff  on 
the  causes  pleaded,  had  no  jurisdiction  to  find  for  him  on  a  cause 
not  pleaded,  in  which  the  title  to  realty  was  not  involved,  and  which 
was  exclusively  within  the  justice's  jurisdiction.  Union  Ditch  Co» 
V.  Leete,  346. 

4.  Supreme   Court— Void   Judgment.    Where  the  district  court,  in  a 

case  certified  to  it  from  a  justice's  court,  renders  judgment  on  an 
issue  exclusively  within  the  jurisdiction  of  the  justice,  the  supreme 
court  has  no  jurisdiction  of  an  appeal  from  the  judgment.    Idem^ 
345. 
See  New  Trial,  6;  Pbactics,  20;  Cebtiobari. 

JURY. 

Municipal  Corporation — Right  of  Trial  by  Jury.  Section  12  of  said 
act  incorporating  the  Town  of  Reno,  providing  that  the  trial  of  all 
cases  for  the  infraction  of  ordinances  of  the  City  of  Reno  of  a 
police  nature  shall  be  summary  in  character,  before  the  police 
judge,  without  a  jury,  is  not  in  violation  of  the  constitutional  pro- 
vision according  to  all  the  right  of  trial  by  jury.    State  v.  Ruhe^  251. 

See  Evidence,  3;  Probable  Cause,  5. 

JUSTICE  OF  THE  PEACE.    (See  Jurisdiction,  2,  3,  4.) 

LACHES. 
Practice— Relief  from  Judgment.  Under  the  provisions  of  section  68 
of  the  civil  practice  act  (Gen.  Stats.  3000),  which  provides,  among 
other  things,  that  when,  from  any  cause,  the  summons  and  copy 
of  complaint  in  an  action  have  not  been  personally  served  upon  a 
defendant,  the  court  may  allow  such  defendant,  on  such  terms  as 
may  be  just,  any  time  within  six  months  after  the  rendition  of  any 
judgment  in  such  action,  to  answer  to  the  merits:  Held^  that, 
where  defendants  were  not  so  personally  served  with  summons, 
and  where  judgment  had  been  rendered  against  them  in  the  action 
or  an  appearance  for  them  by  an  authorized  attorney,  they  were 
not  guilty  of  laches  where  they  commence  proceedings  to  set  aside 
the  judgment  at  any  time  within  the  six  months  from  the  date  of 
the  judgment.    Stanton-Thoinpton  Co.  v.  Crane^  171. 
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LARCENY. 

L  Criminal    Law— Possession   of    Stolkn   Property— Evidbncb.    In 

prosecations  for   larceny,  the  fact  that  the  stolen   property  is, 

recently  after  the  theft,  found  in  the  possession  of  the  defendant, 

can  always  be  given  in  evidence  against  him.    State  v.  Mandiehy  336. 

2.  Idem— Idem— Province  of  Jury.    The  strength  of  the  presumption 

of  guilt  raised  by  the  possession  of  property  recently  stolen  is  for 
the  jury  to  determine.    Idenif  336. 

3.  Idem— Idem— Idem.    It  is  the   province  of  the  jury  to  determine 

whether  the  possession  is  recent  enough  to  raise  the  presumption. 
/(20m,  386. 
*.  Idem— Idem- Presumption  of  Fact.    The  presumption  arising  from 
possession  of  stolen  property  is  a  presumption  of  fact.    Idenit  336. 

5.  Idem— Idem— Explanation  of  Defendant.   Whether  the  explanation 

of  one  found  with  property  recently  stolen  in  his  possession  is 
reasonable,  or  otherwise,  is  for  the  jury.    Idem,  336. 

6.  Idem— Successive   Larcenies.    Where  there  are   successive   larce- 

nies, each  complete  and  distinct,  and  not  constituting  one  continu- 
ing transaction,  the  mere  retention  and  possession  by  the  thief  of 
the  fruits  of  his  petit  larcenies  will  not  make  him  guilty  of  grand 
larceny,  though  the  aggregate  value  of  the  stolen  property  exceeds 
fifty  dollars.    /d«m,  336. 

7.  Idem— Idem— Continuing  Transaction.    Several  successive  larcenies 

do  not  constitute  difTerent  offenses  where  there  Is  a  continuing 
transaction,  and  the  defendant  may  be  convicted  for  the  final  carry- 
ing away.    Idem,  336. 

8.  Idem— Idem— Q RAND  Larceny.    Where  accused  took  cyanides  from  a 

mine,  from  time  to  time,  in  small  quantities,  to  avoid  detection,  and 
then  carried  them  away,  it  was  a  continuous  transaction,  and  he 
was  properly  convicted  for  the  final  asportation,  the  value  of  the 
cyanides  being  in  excess  of  fifty  dollars.    Idem,  336. 

LIEN.    (See  Trust  Deed;  Mortqage.) 

LIMITATION  OF  ACTION. 
Estates  of  Deceased  Persons— Actions  on  Rejected  Claims.  A 
claim  against  decedent's  estate  was  presented  to  the  executors 
October  13, 1896,  and  disallowed  by  them  March  24, 1897.  Action  to 
establish  the  claim  was  brought  June  17, 1897.  The  probate  law  of 
1861,  allowing  holders  of  rejected  claims  three  months  within  which 
to  commence  suit  for  the  purpose  of  determining  their  validity,  was 
repealed,  before  the  commencement  of  the  action,  by  Stats.  1897,  p. 
119,  passed  March  23,  1897,  which  required  such  suits  to  be  com- 
menced within  thirty  days  after  notice  of  their  rejection,  under 
penalty  of  being  barred :  Held,  that  the  action  was  governed  and 
barred  by  the  statute  of  1897.    Kenriedy  v.  Adam^,  217. 

LINCOLN  COUNTY. 
Constitutional  Law — County  Debt.  The  act  approved  March  6,  1897 
(Stats.  1897,  p.  47),  providing  for  the  payment  of  the  indebtedness 
of  Lincoln  county,  is  not  in  violation  of  the  constitutional  provi- 
sion (Const,  art.  IV,  sec.  20)  against  "special  and  local  laws  regulat- 
ing county  business."    Thompson  v.  Turner,  292. 
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LOCATION.    (See  Forfkitube.) 

MALICE. 

When  Malice  Will  Be  Pbbsumbd.  In  an  action  for  malicious  prose- 
cution the  plaintiff  must  establish  malice  upon  the  part  of  the 
defendant,  but  the  fact  of  malice  may  be  inferred  from  want  of 
probable  cause.    Cassinelli  v.  Cassinelli^  182. 

See  Malicious  Prosecution. 

MALICIOUS  PROSECUTION. 

1.  Probable  Cause— Presumption— Malice.    Malice  in  causing  an  arrest 

may  be  presumed  from  want  of  probable  cause.  McNamee  v.  Nes- 
Mtt,  400. 

2.  Want  of  Probable  Cause.    In  an  action  for  damages  for  malicious 

prosecution,  it  is  the  duty  of  the  plaintiff  to  establish,  to  the  satis- 
faction of  the  court,  that  the  defendant  had  no  probable  cause  for 
the  prosecution.    Casniielli  v.  CaMtneUij  182. 

3.  When   Malice   Will  Be   Presumed.    In  an  action  for  malicious 

prosecution,  the  plaintiff  must  establish  malice  upon  the  part  of 
the  defendant,  but  the  fact  of  malice  may  be  inferred  from  want  of 
probable  cause.    Idemf  182. 

4.  Motion    for   Non-Suit.    In  an  action  for   malicious    prosecution, 

plaintiff  introduced  evidence  tending  to  prove  the  destruction  of 
certain  property  by  fire;  that  plaintiff  had  been  arrested,  on  com- 
plaint of  defendant  charging  him,  with  others,  with  the  crime  of 
arson,  and  kept  in  custody  three  days,  being  discharged  on  the 
preliminary  examination,  and  also  evidence  tending  to  establish  an 
alibi :  Held^  that  a  motion  to  dismiss,  after  plaintiff  had  introduced 
his  testimony,  was  properly  denied.    Idem^  182. 

MANDAMUS. 

Remedy  to  Enforce  Right  of  Attorney  to  Appear  as  Counsel. 
Mandamus  is  the  proper  remedy,  under  the  provisions  of  Gen.  Stats. 
34(^-3470,  authorizing  the  issuance  of  the  writ  of  mandate  "  by  any 
court  in  this  state,  except  a  justice's,  to  any  inferior  tribunal  *  •  • 
to  compel  the  admission  of  a  party  to  the  use  and  enjoyment  of  a 
right  *  *  *  to  which  he  is  entitled,  and  from  which  he  is  unlaw- 
fully precluded  by  such  inferior  tribunal,  *  »  *  in  all  cases  where 
there  is  not  a  plain,  speedy  and  adequate  remedy  in  the  ordinary 
course  of  law,"  to  enforce  the  right  of  a  licensed  attorney  to  appear 
for  his  client,  who  is  being  prosecuted  for  an  offense  before  a  court- 
martial.    State  V.  Crosby  f  222. 

See  Revenue  Officers. 

MESSAGES.    (See  Telegraph  Company.) 

MINES  AND  MINING. 
1.  Locations — National,  State  and  Local  Laws  and  Regulations. 
To  enable  a  party  to  maintain  a  right  to  a  mining  claim  after  it 
has  been  acquired,  he  must  continue  to  comply  substantially  with 
the  laws  of  congress  and  of  the  state  and  the  local  regulations  of 
miners  in  force  in  the  district  where  the  claim  is  located.  Sisstm  v. 
Sommers,  379. 
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2.  Idem— Forfeiture— Relocation.    A  failure  to  comply  with  the  laws 

and  regalations  in  force  in  the  district,  whether  national,  state,  or 
local,  works  a  forfeiture  of  the  claim,  whether  such  laws  or  regula- 
tions so  provide  or  not,  and  the  same  becomes  subject  to  location 
by  any  qualified  locator.    Ideniy  379. 

3.  Idem— Location  Work— Discovery  Shaft— Conflict  of  Laws.    Sec- 

tion 2  of  Stats.  1897  (p.  103),  requiring  the  locator  of  a  mine,  in 
order  to  perfect  his  location,  to  sink  a  discovery  shaft,  or  make  a 
cut  of  a  certain  depth,  within  ninety  days  after  the  posting  of 
notice  of  location,  is  not  in  conflict  with  the  act  of  congress,  which 
gives  the  locator  one  year  in  which  to  do  the  one  hundred  dollars' 
worth  of  labor  prescribed  by  congress  as  a  condition  of  holding  the 
claim.    /d<jm,  379. 

4.  Idem — Authority  of  State  to  Regulate  Mining  liOCATioNs.    The 

state  cannot,  by  its  legislation,  dispense  with  the  performance  of 
the  conditions  imposed  by  national  law,  in  order  to  hold  a  mining 
claim,  but  it  may  require  a  reasonable  additional  amount  of  work 
to  be  done  annually,  or  to  complete  the  location,  and,  after  loca- 
tion, a  reasonable  additional  amount  of  work  within  a  reasonable 
time,  less  than  the  time  prescribed  by  congress  for  the  annual 
expenditure.    Idem,  379. 

5.  Mining  Claims— Assessment  Work— Who  Authorized  to  Do  Work. 

Work  done  by  a  mere  trespasser,  or  stranger  to  the  title,  will  not 
inure  to  the  benefit  of  the  locator,  but,  when  the  mine  is  represented 
by  an  owner,  and  annual  work  is  performed  by,  or  at  the  instance 
of.  the  owner,  or  some  one  in  privity  with  him,  it  is  sufficient.  Nes- 
biU  V.  Mining  Co,^  273. 

6.  Idem— Idem— Effect  of  Acts  of  Congress  of  1893  and  1894.    The 

recording  of  the  prescribed  notice,  under  the  special  acts  of  con- 
gress of  1893  and  1894,  suspending  the  requirements  of  section  2324 
of  the  Revised  Statutes  as  to  the  annual  labor  on  mining  claims,  has 
the  same  legal  effect  as  the  performance  of  such  labor.    Idemy  273. 

7.  Idem— Idem— Idem— Forfeiture.    Plaintiff,  under  the  belief  that  he 

had  secured  the  interest  of  two  of  the  three  original  locators  of  a 
mining  claim  by  a  purchase  under  an  execution  sale,  filed  notices 
in  1893  and  1894,  at  the  instance  of  the  other  original  locator,  who 
recognized  plaintiff  as  a  tenant  in  common,  that  they  intended  in 
good  faith  to  hold  and  work  said  claim,  which  notices  were,  by 
special  acts  of  congress,  passed  in  1893  and  1894,  accepted  in  lieu  of 
the  annual  assesement  work  required  by  U.S.  Rev.  Stats.  2324.  In 
1895  defendant  located  his  mine,  the  boundaries  of  which  took  in 
part  of  plaintitrs  claim  :  Held^  that  the  prior  claim  had  not  been 
forfeited,  or  rendered  subject  to  relocation,  and  hence  defendant's 
claim  was  invalid  in  so  far  as  it  overlapped  the  first  claim.  Idem^ 
273. 

8.  Idem— Valid  Title  Not  Required  to  Obtain  Benefits  of  Acts  of 

Congress  of  1893  and  1894.  Under  special  acts  of  congress  passed, 
respectively,  in  1893  and  1894,  substituting  the  filing  of  a  notice  that 
the  locators,  in  good  faith,  intended  to  hold  and  work  a  mining 
claim,  in  lieu  of  the  annual  assessment  work  required  by  Rev.  Stats. 
U.  S.  2324,  persons  need  not  have  a  valid  claim  to  the  mining  ground 
claimed,  in  order  to  entitle  them  to  file  such  notices.    Jdem,  274. 

9.  Idem— Quieting  Title— Interest  of  Third  Parties.    A  judgment 

quieting  title  to  mining  lands  in  favor  of  one  of  the  original  loca- 
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tors  and  his  coclairoants,  as  against  defendant,  whose  relocation 
was  invalid,  because  the  claim  was  not  sabject  to  forfeiture,  cannot 
be  attacked  by  defendant  on  the  ground  that  the  coclaimants* 
alleged  title  was  in  other  parties,  since  that  is  a  question  to  be 
decided  among  plaintiffs,  which  in  no  way  affected  defendant's 
right  to  the  property.    Idem,  274. 

10.  United  Statxs   Land   Offick   Pbocbdure — Notice  bt  One  Joint 

Claimant — Adverse  Claim.  A  notice  of  adverse  claim  to  a  mine 
may  be  filed  in  the  United  States  Land  Office  by  one  of  several 
joint  claimants,  on  behalf  of  all,  without  having  a  power  of  attor- 
ney from  his  coclaimants.    Idem,  274. 

11.  Idem— Mining   Patent— Waiver.    In   proceedings   in   the   United 

States  Land  Office  to  obtain  a  patent  to  a  mine,  all  adverse  claims 
not  filed  within  the  prescribed  time  are  waived.    Idem,  274. 

MINISTERIAL  ACT.    (See  Clerx.) 

MISDEMEANOR.    (See  Criminal  Law,  1,  2.) 

MISTAKE. 

1.  Equity— Reformation   of   Instruments— Parties.    In  all  cases  of 

mistake  in  written  instruments,  courts  of  equity  will  interfere  only 
as  between  the  original  parties,  or  those  claiming  under  them  in 
privity,  such  as  personal  representatives,  heirs,  devisees,  legatees, 
assignees,  voluntary  grantees,  or  judgment  creditors,  or  purchasers 
from  them,  with  notice  of  the  facts.    Adams  v.  Baker,  163. 

2.  Idem— Idem— Mortgage,  Wife's  Right  in  Homestead.    Equity  will 

not  reform  a  mortgage  on  community  property,  executed  by  a  hus- 
band, in  an  action  by  a  mortgagee  against  the  wife,  who  has  filed  a 
declaration  of  homestead  on  said  property,  where  the  wife  had  no 
notice  of  the  defective  mortgage  at  the  time  of  the  filing  of  such 
declaration  of  homestead.    Idem,  163. 

MORTGAGE. 

1.  Private  Arrangement  of  Parties— Stipulations  of  Mortgage.    A 

showing  of  a  private  arrangement  between  the  parties  to  the  mort- 
gage, of  which  the  attaching  creditor  had  no  notice  or  knowledge, 
is  not  sufficient  to  overcome  affirmative  statements  shown  by  the 
stipulations  in  the  mortgage.    Lutz  v.  Kinney^  39. 

2.  New  Mortgage  for  Same  Debt^Lien  Continued.    The  taking  of  a 

new  note  and  mortgage  by  the  mortgagee  from  the  mortgagor,  for 
the  same  debt,  upon  the  same  property,  will  not  discharge  the  lien 
of  the  first  mortgage  as  between  the  parties,  but  such  lien  will  con- 
tinue in  the  new  mortgage,  unless  it  was  otherwise  intended.  Hardin 
V.  Emmons,  329. 

3.  Idem— Priority  of  Encumbrance.    W' he^e  a  new  mortgage  is  taken 

and  recorded  to  secure  the  same  debt,  and  the  fact  is  so  stated  in 
the  mortgage,  it  has  priority  over  any  intervening  encumbrance. 
Idem,  329. 

4.  Effect  of  New  Note  on  Old  Debt.    As  a  general  rule,  a  purchaser 

from  a  mortgagor  or  a  subsequent  encumbrancer  cannot  claim  that 
a  new  note  for  the  whole,  or  any  part,  of  the  mortgage  debt  operates 
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as  a  payment,  anless  the  facts  are  sach  that  the  mortgagor  himself 
could  make  the  claim.    Idemf  329. 
See  Ghattbl  MoBTGAGx;  Trust  Dsed;  Mi8takk,2;  Notics,4. 

MUNICIPAL  CORPORATION. 

RSSTBICTION     UPOM     POWBBS    TO    BORBOW     MONXT    FOR    WaTKR    SuPPLY. 

The  said  act  of  1897  (p.  50)  incorporating  the  City  of  Reno  having 
been  passed  pursuant  to  article  VIII,  section  1  of  the  state  constitu- 
tion, permitting  the  creation  of  municipal  corporations  by  special 
enactment,  section  34  of  said  act,  granting  to  the  city  the  right, 
within  a  certain  limit,  to  borrow  money  for  procuring  water  and 
erecting  water  works,  is  not  in  violation  of  constitution  (art.  VIII, 
sec.  8),  providing  that  the  legislature  shall  provide  for  the  organiza- 
tion of  cities  by  general  laws,  and  restrict  the  power  of  borrowing 
money  except  for  procuring  a  supply  of  water.  State  v.  Ruhe,  261. 
See  Constitutional  Law,  1-6;  Statutes,  4. 

NEGLIGENCE.    (See  Practicb  on  Appeal,  6.) 

NEW  TRIAL. 
L  Taxation— Verdict— Insufficiency  of  Evidence.    Where  the  only 
competent  witnesses  as  to  the  value  of  certain  property  testify  that 
it  is  worth  less  than  the  valuation  fixed  by  the  verdict  of  the  jury, 
a  new  trial  should  be  granted.    State  v.  Alta  Mining  Co^  230. 

2.  Statement  on  Motion  for  New  Trial— Waiver.    Service  of  notice 

declining  to  admit  amendments  to  a  statement  on  motion  for  new 
trial,  as  provided  in  Stats.  1893  (p.  88)  providing  that  such  notice 
may  be  served,  where  the  other  party  does  not  admit  the  amend- 
ments proposed,  is  not  a  waiver  of  the  right  to  object  to  the  amend- 
ments, on  a  hearing  to  settle  the  statement,  on  the  ground  that 
they  were  filed  out  of  time,  where  the  objection  was  thus  made  at 
the  first  opportunity.    State  v.  Cheney,  222. 

3.  Idem— Statement- Record  on  Appeal.    Under  the  amended  practice 

act  of  1893  (Stats,  1893,  p.  88),  providing  that,  on  the  argument  of  a 
motion  for  a  new  trial,  reference  may  be  made  to  the  pleadings, 
depositions  and  evidence,  and  the  minutes  of  the  court,  the  trial 
court,  in  determining  the  right  of  a  party  to  a  new  trial,  is  not  lim- 
ited to  the  specific  matters  contained  in  the  statement  or  affidavits 
on  motion  for  a  new  trial;  and  the  original  pleadings  will  be  con- 
sidered as  part  of  the  record  on  appeal,  although  not  embodied  in 
such  statement,  or  identified  as  having  been  read  or  referred  to  on 
the  hearing  of  the  motion.    Bliss  v.  Grayson^  422. 

4.  Practice— Notice  and  Statement  for  New  Trial — Jimb  Limitation. 

Under  Stats.  1893  (p.  ?8),  if  the  losing  party  fails  to  file  his  notice 
of  intention  and  proposed  statement  on  motion  for  new  trial 
within  the  time  prescribed,  or  within  the  time  allowed  by  order  or 
stipulation,  the  right  to  have  the  same  settled  by  the  court  is  lost, 
and  so,  also,  if  the  prevailing  party  fails  to  file  his  proposed  amend- 
ments within  the  time  limited  by  the  statute,  or  order,  or  by  stipu- 
lation, he  loses  his  right  to  have  the  same  considered.  State  v. 
Cheney,  222. 
6.  Idem— Idem -Idem— Waiver— Jurisdiction.  Where  rights  of  either 
party  to  an  action  under  this  statute,  supra,  are  limited  in  time,  the 
failure  of  either  to  exercise  such  rights  within  the  limited  time, 
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unless  the  same  is  preserved  by  some  authorized  act,  operates  as  a 
waiver  of  the  same,  and  the  attempted  determination  of  sach 
rights  apon  the  merits,  over  a  proper  objection,  is  without  author- 
ity. Jd«m,  222. 
6.  Idkm— Skttlbmbnt  of  Statement— Amendhibnts— Jurisdiction.  Said 
statute  (1893,  p.  88),  which  provides  that  the  judge  may,  upon  notice, 
settle  a  statement  on  motion  for  a  new  trial  at  any  time  after  the 
statement  and  amendments  thereto  have  been  filed  and  served,  if 
filed  within  the  time  limited  by  statute,  or  fixed  by  order  of  court, 
or  by  stipulation,  does  not  give  the  judge  authority  to  consider  and 
settle  the  statement,  or  make  it  conform  to  the  truth,  where  the 
amendments  are  not  filed  in  time,  since,  under  said  statute,  the 
statement  becomes  part  of  the  record  by  operation  of  law  where 
amendments  have  not  been  filed  thereto  within  the  time  fixed,  and 
the  clerk's  certificate  is  sufficient  authentication  thereof.  Idem,  222. 
See  Taxation,  8. 

NON-SUIT. 
Motion  fob  Non-Suit.  In  an  action  for  malicious  prosecution,  plain- 
tiff introduced  evidence  tending  to  prove  the  destruction  of  certain 
property  by  fire ;  that  plaintiff  had  been  arrested,  on  complaint  of 
defendant  charging  him,  with  others,  with  the  crime  of  arson,  and 
kept  in  custody  three  days,  being  discharged  on  the  preliminary 
examination,  and  also  evidence  tending  to  establish  an  alibi :  Jldd^ 
that  a  motion  to  dismiss,  after  plaintiff  had  introduced  his  testi- 
mony, was  properly  denied.    CanstTieUi  v.  CdssineUij  182. 

NOTICE. 

1.  County  Commissioners— Powers  Special  and  Limited.    Boards  of 

county  commissioners  are  created  by  law,  and  derive  their  author- 
ity solely  from  the  statutes,  and,  in  the  exercise  of  their  powers,  are 
restricted  to  the  method  prescribed  by  law.  Whoever  deals  with 
them  does  so  with  full  notice  of  the  extent  of  their  power,  and  the 
manner  of  its  exercise.    Office  Specialty  Mfg.  Co.  v.  Washoe  Co.,  359. 

2.  Practice  on  Appeal— Form— Clerical  Defects.    Notices  of  appeal 

are  to  be  liberally  construed,  and  they  will  be  held  sufficient  if,  by 
fair  construction  or  reasonable  intendment,  the  court  can  say  that 
the  appeal  is  taken  from  a  judgment  or  an  order  in  a  particular 
case.  Clerical  defects,  suggested  by  the  reading  of  the  notice  itself, 
will  not  be  sufficient  to  authorize  a  dismissal  of  an  appeal.  Bliis  v. 
Graj/soUj  ^22. 

3.  Idem— Notice  of  Appeal — Service.    A  notice  of  appeal  by  a  defend- 

ant need  not  be  served  on  defendants  who  were  dismissed  from  the 
action  before  judgment.    Ideirij  422. 

4.  Homestead — Mortoage — Effect  of  Recording.    A  wife,  who  has 

filed  a  declaration  of  homestead  on  community  property,  is  not 
affected  with  notice  of  a  prior  recorded  mortgage  executed  by  her 
husband,  which  misdescribes  the  property,  under  the  statute  con- 
cerning conveyances,  which  provides  that  recorded  conveyances 
shall,  from  the  time  of  filing,  impart  notice  of  the  contents  to  sub- 
sequent " purchasers  and  mortgagees"  only.  Adains  v.  Baker^  162. 
See  Mines,  10;  New  Trial,  4,  5;  Practice  on  Appeal,  7,  8,  16,  21,  22, 26 ; 
Subrogation. 
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NUISANCE. 

1.  Water— Irrioation—Prkscbiption.    The  maintenance  of  dams  for 

the  purpose  of  diverting  waters  for  irrigation,  and  the  diversion 
thereof  for  such  purpose,  so  as  to  materially  diminish  the  amount, 
or  even  consume  the  eijtire  quantity,  flowing  in  a  stream,  is  not  of 
itself  a  nuisance,  where  such  diversion  has  been  continued  for  a 
great  number  of  years  under  claim  of  right.    Biist  v.  Qrayson^  423. 

2.  Pbacticb—Pabtiks— Injunction.    In  an  action  to  abate  and  enjoin  a 

a  nuisance,  only  those  persons  should  be  made  parties  who  would 
be  liable  to  respond  in  damages.    Idem^  422. 

OFFICERS. 

Ofpicb,  Civil,  Right  to  Resign  at  Pleasure.  A  civil  officer  has  the 
right  to  resign  his  office  at  his  own  pleasure  and  will,  and  the 
acceptance  or  rejection  of  such  resignation  can  in  no  manner  aifect 
such  right.    State  v.  Beck^  92. 

See  County;  County  Commissioners  ;  Presumption,  3 ;  Quo  Warranto. 

ORDERS. 

Orders  of  Court— Recitals.  Where  an  order  recites  that  it  was  made 
by  the  court,  it  is  sufficient,  notwithstanding  it  is  simply  signed  by 
the  district  judge.    Bliss  v.  Qrayson,  422. 

PARTIES. 

1.  Rights  of  Others  Affected— Must  Be  Made  Parties.    Under  Gen. 

Stats.  3039,  providing  that,  when  a  complete  determination  of  the 
controversy  cannot  be  had  without  the  presence  of  other  parties, 
the  court  must  order  them  brought  in,  all  persons  materially  inter- 
ested, either  legally  or  equitably,  in  the  subject  matter  of  the  suit, 
must  be  made  parties,  when  their  rights  will  be  affected  by  the  final 
decree.    Bliss  v.  Grayson^  422. 

2.  Equity— Mistake— Reformation   of   Instruments.    In  all  cases  of 

mistake  in  written  instruments,  courts  of  equity  will  interfere  only 
as  between  the  original  parties,  or  those  claiming  under  them  in 
privity,  such  as  personal  representatives,  heirs,  devisees,  legatees, 
assignees,  voluntary  grantees,  or  judgment  creditors,  or  purchasers 
from  them,  with  notice  of  the  facts.    Adanis  v.  Bakery  163. 

3.  Practice— Assignee  of  Interest  in  Judgment  Proper  Party  Plain- 

tiff. Under  the  civil  practice  act,  providing  that  actions  shall  lie 
prosecuted  in  the  name  of  the  real  party  in  interest  (Gen.  Stats. 
3026),  and  that  all  persons  having  an  interest  in  obtaining  the  relief 
demanded  may  be  joined  as  plaintiffs,  except  as  otherwise  provided 
(Gen.  Stats.  3034),  an  assignee  of  an  interest  in  a  judgment  is  a 
proper  party  plaintiff  in  an  action  on  such  judgment.  Mandlehaum 
V.  Gregotnchj  164. 

PARTITION. 
Right  to  Partition— Must  Have  Estate  in  Possession.  A  person 
has  not  the  right  of  a  compulsory  partition  of  property  unless  he 
has  an  estate  in  possession,  one  by  virtue  of  which  he  is  entitled  to 
enjoy  the  present  rents  or  the  possession  of  the  property  as  one  of 
the  cotenants  thereof.    Conter  v.  Herschel,  162. 

PATENT.    (See  Mines  and  Mining,  11.) 
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PENALTIES. 

1.  Taxation — Tbmdbb.    If  a  taxpayer  wishes  to  be  relieved  of  the  pen- 

alties fixed  by  law,  by  a  legal  tender  of  the  amoant  of  taxes  dae, 
when  that  amount,  under  the  issues  and  the  law,  is  to  be  deter- 
mined by  a  court  or  jury,  it  is  incumbent  upon  such  taxpayer  to 
make  a  sufficient  tender.    State  v.  V.  i  T,  R.  JR.  Co^  55. 

2.  Value   Found   bt   Jubt   Lbss   than   Asssssmbnt.    The   penalties, 

imposed  by  Stats.  1891  (p.  150,  sec.  48),  providing  that,  "in  all  sait« 
brought  for  the  collection  of  delinquent  taxes,  »  •  •  the  judg- 
ment shall  be  entered  for  twenty-five  per  centum  in  addition  to  the 
tax  of  ten  per  centum  thereon  and  costs,"  are  enforceable,  although 
the  assessment  was  excessive,  as  shown  by  the  verdict  of  the  jury, 
and  although  the  defense  int-erposed  was  that  the  assessment  was  oat 
of  proportion  to  and  above  the  actual  cash  value  of  the  property 
assessed ;  section  52  of  the  revenue  act  as  amended  (Stats  1895,  p. 
39),  providing  that  "the  defense  shall  only  be  effectual  as  to  the 
proportion  of  the  tax  based  upon  such  excess  of  valuation,  but  in 
no  ease  shall  an  entire  assessment  be  declared  void.''    Idem,  54. 

3.  Idem— Penalties  and  Costs— Tender.    If  a  tender,  duly  made,  of  a 

part  of  the  taxes  levied  on  property,  is  sufficient  to  pay  what  should 
have  been  legally  assessed  against  the  property,  it  will  save  any 
penalties  and  costs  attaching ;  but,  if  not  sufficient,  it  will  not  pre- 
vent penalties  and  costs  attaching  upon  the  entire  amount  of  the 
taxes.    8taU  v.  Alta  Mining  Co^  230. 

PLEADING. 
Dbuubrbb — JuDOMBNT  —  Waiver.  If  a  demurrant  wishes  to  take 
advantage  of  any  supposed  error  in  overruling  the  demurrer,  he 
must  let  final  judgment  be  entered  upon  it;  for,  if  he  shall  answer, 
after  such  ruling,  he  waives  any  objection  to  it,  except  the  two 
radical  defects— want  of  jurisdiction,  and  failure  to  state  a  cause  of 
action.    Hardin  v.  Emmons,  329. 

POLL  TAX.    (See  Elections,  4-6.) 

POSSESSION.    (See  Criminal  Law,  6-9.) 

PRACTICE. 

1.  Exceptions— Instructions.    The   contention   of  counsel,  that    the 

court  erred  in  refusing  defendants'  instruction  No.  3,  must  be  dis- 
regarded, as  no  objections  or  exceptions  appear  to  have  been  made 
to  said  action  of  the  court.    McNamee  v.  Netthitt,  400. 

2.  Demurrer— Ambiguous  Complaint.    A  complaint  which  is  ambigu- 

ous in  respect  to  whether  the  cause  of  action  is  based  on  an  express 
or  implied  contract  should  be  attacked  on  the  seventh  statutory 
ground  for  demurrer  set  forth  in  Gen.  Stats.  3062  (Civil  Code,  sec. 
40),  providing  for  demurrer  to  a  complaint  that  it  is  ambiguous, 
unintelligible,  or  uncertain,  and  not  by  general  demurrer.  Burgess 
V.  Helm,  242. 

3.  Competency  of  Witness- One  Party  to  Action    or  Transaction, 

Dead.  Section  379  of  the  civil  practice  act  (Gen.  Stats.  3401)  as 
amended  (Stats.  1807,  p.  44),  providing  "that  no  person  shall  be 
allowed  to  testify,  when  the  other  party  to  the  transaction  is  dead, 
or  when  the  opposite  party  to  the  action  or  person  for  whose  imme- 
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diate  benefit  the  action  or  proceeding  is  prosecated  or  defended,  is 
the  representative  of  a  deceased  person,  when  the  facts  to  be  proved 
transpired  before  the  death  of  such  deceased  persons/'  does  not 
prohibit  witnesses,  who  are  not  parties  to  the  action,  and  have  no 
interest  in  the  result  thereof,  from  testifying  concerning  conversa- 
tions had  with  the  deceased  person  who  was  the  opposite  party  to 
the  transaction  in  controversy,  and  concerning  such  transaction. 
Idem,  242. 
4.  Plkadiitq  and  Proofs— Variation,  When  Disreoardbd.  Where  an 
action  is  brought  for  the  price  of  services  iixed  by  an  express  con- 
tract, and  there  is  only  proof  as  upon  a  quantum  meruitj  the  vari- 
ance between  the  pleading  and  the  proof  may  be  disregarded,  and 
a  recovery  by  plaintiif  sustained,  unless  the  defendant  was  misled 
thereby  in  his  defense.    Idevi,  242. 

6.  AflsiONEB  OF  Interest  in  Judgment  Proper  Party  Plaintiff. 
Under  the  civil  practice  act,  providing  that  actions  shall  be  prose- 
cuted in  the  name  of  the  real  party  in  interest  (Gen,  Stats.  3026), 
and  that  all  persons  having  an  interest  in  obtaining  the  relief 
demanded  may  be  joined  as  plaintiffs,  except  as  otherwise  provided 
(Gen.  Stats.  3034),  an  assignee  of  an  interest  in  a  judgment  is  a 
proper  party  plaintiff  in  an  action  on  such  judgment.  Mandlehaum 
V.  Qregovichf  154. 

6.  Relief  from  Judgment— Laches.    Under  the  provisions  of  section 

68  of  the  civil  practice  act  (Gen.  Stats.  3090),  which  provides,  among 
other  things,  that  when,  from  any  cause,  the  summons  and  copy  of 
complaint  in  an  action  have  not  been  personally  served  upon  a 
defendant,  the  court  may  allow  such  defendant,  on  such  terms  as 
may  be  just,  any  time  within  six  months  after  the  rendition  of  any 
judgment  in  such  action,  to  answer  to  the  merits :  ITeldj  that  where 
defendants  were  not  so  personally  served  with  summons,  and  where 
judgment  had  been  rendered  against  them  in  the  action  or  an 
appearance  for  them  by  an  authorized  attorney,  they  were  not 
guilty  of  laches  where  they  commence  proceedings  to  set  aside  the 
judgment  at  any  time  within  the  six  months  from  the  date  of  the 
judgment.    Stanton-TJiompsan  Co,  v.  Craiie,  171. 

7.  Idem— Costs.    It  was  not  error  to  permit  such  defendants  to  answer 

without  requiring  payment  by  them  of  incurred  costs.    Idem,  171. 

8.  Parties — Nuisance— Injunction.    In  an  action  to  abate  and  enjoin  a 

nuisance,  only  those  persons  should  be  made  parties  who  would  be 
liable  to  respond  in  damages.    Blisn  v.  Qrayson,  422. 

9.  Idem— Rights  of  Others  Affected— Must  Be  Made  Parties— Under 

Gen.  Stats.  3039,  providing  that,  when  a  complete  determination  of 
the  controversy  cannot  be  had  without  the  presence  of  other  parties, 
the  court  must  order  them  brought  in,  all  persons  materially  inter- 
ested, either  legally  or  equitably,  in  the  subject  matter  of  the  suit, 
must  be  made  parties,  when  their  rights  will  be  affected  by  the  final 
decree.    Idem,  422. 

10.  Idem— Injunction — Owners  of  Water  Rights.  Where,  in  a  suit  to 
enjoin  the  diversion  of  the  water  of  a  stream  as  interfering  with 
plaintilTs  right  to  a  specific  quantity  thereof  for  irrigation,  both 
plaintiff  and  defendants  have  acquired  rights  to  the  use  of  the 
waters,  by  the  appropriation  thereof  by  means  of  dams  and  ditches, 
and  defendants  claim  by  right  superior  to  the  rights  of  other  land 
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owners  who  maintain  dams  between  those  of  plaintiff  and  defend- 
ants, sach  intermediate  owners  are  necessary  parties  to  the  suit. 
Idem,  428. 

11.  Idbh^Idbm— Idbm— DivBBSioN  OF  Watbb  by  Persons  Not  Pabtibs 
TO  Suit.  Where  a  great  quantity  of  water  usually  flows  in  a 
stream,  in  excess  of  any  claim  of  right  of  plaintiff  thereto  for 
irrigation,  and  a  bona  fide  claim  of  right  to  a  part  thereof  had  been 
made  by  defendants  in  manner  and  form  required,  and  such  right 
had  been  exercised  by  them  peaceably  for  a  great  number  of  years 
prior  to  any  alleged  invasion  of  plaintiff's  right,  and  the  diversion 
alleged  is  shown  to  have  been  made  in  great  part  by  x>er3ons  other 
than  defendants,  by  means  of  dams  between  those  of  plaintiff  and 
defendants,  plaintiff  will  not  be  entitled  to  enjoin  the  diversion  by 
defendants,  without  showing  that  such  other  persons  had,  or 
claimed,  a  right  to  the  water  diverted  by  them.    Id^m,  423. 

12.  NoTiCB  AND  Statement  for  New  Trial— Time  Limitation*    Under 

Stats.  1893  (p.  88),  if  the  losing  party  fails  to  file  his  notice  of  inten- 
tion and  proposed  statement  on  motion  for  new  trial  within  the 
time  prescribed,  or  within  the  time  allowed  by  order  or  stipulation, 
the  right  to  have  the  same  settled  by  the  court  is  lost,  and  so,  also, 
if  the  prevailing  party  fails  to  file  his  proposed  amendments  within 
the  time  limited  by  the  statute,  or  order,  or  by  stipulation,  he  loses 
his  right  to  have  the  same  considered.    Slate  v.  Cheney ^  222. 

13.  Idem— Idem— Waiver—Jurisdiction.     Where   the  rights  of  either 

party  to  an  action  under  this  statute,  supra,  are  limited  in  time, 
the  failure  of  either  to  exercise  such  rights  within  the  limited  time, 
unless  the  same  is  preserved  by  some  authorized  act,  operates  as  a 
waiver  of  the  same,  and  the  attempted  determination  of  such 
rights  upon  the  merits,  over  a  proper  objection,  is  without  author- 
ity.   Idem,  222. 

14.  Sbttlbment  OF  Statement — Amendments- Jurisdiction.    Under  said 

statute  (1893,  p.  88),  which  provides  that  the  judge,  may,  upon 
notice,  settle  a  statement  on  motion  for  new  trial  at  any  time  after 
the  statement  and  amendments  thereto  have  been  filed  and  served, 
if  filed  within  the  time  limited  by  statute,  or  fixed  by  order  of  court, 
or  by  stipulation,  does  not  give  the  judge  authority  to  consider  and 
settle  the  statement,  or  make  it  conform  to  the  truth,  where  the 
amendments  are  not  filed  in  time,  since,  under  said  statute,  the 
statement  becomes  part  of  the  record  by  operation  of  law,  where 
amendments  have  not  been  filed  thereto  within  the  time  fixed,  and 
the  clerk's  certificate  is  sufficient  authentication  thereof.    Idem,  232. 

15.  Idem— Certificate  of  Clerk— Ministerial  Act.    The  clerk  does  not 

act  judicially  in  certifying  a  statement  on  motion  for  new  trial, 
under  said  statute  (1893,  p.  88),  providing  that,  when  amendments 
have  not  been  filed  in  time,  the  clerk  shall  certify  the  statement. 
Idem,  222. 

16.  Statement  on  Motion  for  New  Trial— Waiver.    Service  of  notice 

declining  to  admit  amendments  to  a  statement  on  motion  for  new 
trial,  as  provided  in  said  statute  (1893,  p.  88),  providing  that  such 
notice  may  be  served,  where  the  other  party  does  not  admit  the 
amendments  proposed,  is  not  a  waiver  of  the  right  to  object  to  the 
amendments,  on  a  hearing  to  settle  the  statement,  on  the  ground 
that  they  were  filed  out  of  time,  where  the  objection  was  thus  made 
at  the  first  opportunity.    Idem,  222. 
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17.  Stipulations  of  Gounsbl.    Stipulations  by  coansel  in  relation  to 

matters  under  their  control  are  binding,  but  a  stipulation  ignoring 
the  positive  requirements  of  law  will  be  disregarded.  April  Fool  M, 
Co,  V.  Dula,  289. 

18.  Idem— A ppBAir— Statement  on  Motion  foe  New  Tbial.    Under  sec- 

tion 197  of  the  civil  practice  act,  providing  for  a  statement  on 
motion  for  a  new  trial,  and  that  the  statement  thus  used,  in  con- 
nection with  pleadings  and  the  evidence,  and  the  minutes  of  the 
court  read  or  referred  to  on  the  hearing,  shall  constitute  the  papers 
to  be  used  on  appeal,  where  the  statement  did  not  contain  any  of 
the  testimony,  and  the  documentary  evidence  was  not  referred  to, 
nor  identified  by  the  certificate  of  the  district  court,  a  stipulation 
that  such  papers  should  be  treated  as  properly  certified  for  pur- 
pose of  appeal  will  be  disregarded.    Idem,  289, 

19.  Pbobate  Practice— Partial  Distribution— Rights  of  Grantee  of 

Heib.  When  any  person  appears  in  a  proceeding  for  partial  dis- 
tribution of  the  estate  of  a  decedent,  claiming  the  property  sought 
to  be  distributed,  as  the  grantee  of  an  heir,  devisee,  or  legatee,  and 
objects  to  such  distribution  being  made  to  his  grantor,  the  dis- 
tribution should  be  denied  or  suspended  until  the  rights  of  the 
contestant  are  determined  on  final  distribution,  or  in  some  other 
appropriate  proceeding.    Oriffin  v.  Foley ^  291. 

20.  Jurisdiction  —  Probate    Procedure  —  Judgment.     District    courts, 

though  now  vested  with  jurisdiction  of  probate  matters,  are  gov- 
erned by  the  rules  of  practice  that  formerly  applied  to  the  probate 
court  and  the  rules  prescribed  by  the  probate  act,  and  must  be  gov- 
erned by  the  provisions  of  said  act  as  to  the  character  and  extent 
of  the  judgment  or  decree.    In  re  Foley^tt  Etttate^  197. 

21.  Idem — Idem — Distribution  of  Estates.    The  legislature  has  declared 

(Gen.  Stats.  2919,  2927)  when,  on  whose  application,  and  to  whom 
distribution  may  be  made,  in  proceedings  for  partial  and  final 
distribution,  respectively.  The  courts  are  authorized  to  act  in  pur- 
suance of  these  statutory  provisions,  and  not  otherwise,  in  the 
distribution  of  estates.    Idem,  197. 

22.  Idem.    Under  Gen.  Stats.  2919,  2921,  2922,  which  provide  that  any 

heir,  devisee  or  legatee  may  present  his  petition  to  have  the  legacy 
or  share  of  the  estate  to  which  he  is  entitled  given  to  him.  which 
application  may  be  resisted  by  any  persons  interested,  or  that  any 
other  heir,  devisee,  or  legatee  may  make  a  similar  application  for 
himself,  and  if  the  share  of  the  applicant  may  be  allowed,  with- 
out injury  to  creditors,  the  court  shall  make  a  decree  in  conform- 
ity with  the  petition:  Held,  that,  in  a  proceeding  for  a  partial 
distribution  on  petition  of  the  decedent's  widow,  the  court  cannot 
distribute  any  part  of  the  property  of  the  estate  to  parties  claiming 
title  thereto  as  grantees  of  the  petitioner,  under  an  agreement  with 
her,  and  not  as  the  heirs,  legatees  or  devisees  of  the  decedent. 
Idem,  197. 

23.  Idem— Idem.    In  proceedings  for  partial  distribution  under  the  sec- 

tions of  the  statutes,  supra,  none  other  than  an  heir,  devisee,  or 
legatee,  having  an  interest,  as  such,  in  the  property  for  which  dis- 
tribution is  asked,  is  authorized  to  petition  for  such  distribution, 
and  the  court  is  not  authorized  to  make  such  distribution  to  any 
claimant  other  than  the  one  entitled  to  the  property  as  an  heir, 
devisee,  or  legatee.    Idem,  197. 
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'  24.  Idsm— Idxm— £ffbct  of  Pbiyatk  Agbbbhekt.  In  a  proceeding  for 
partial  distribation  of  a  decedent's  estate,  the  question  is  not  prop- 
erly before  the  court  to  determine  whether  all  the  property,  or  only 
the  separate  property  of  the  decedent,  was  embraced  in  an  agree- 
ment between  the  widow  and  the  other  heirs  for  a  distribution  of 
the  estate.  Idem^  197. 
See  JuDOUKiffT,  1. 

PRACTICB  ON  APPEAL.  . 

1.  EviDBKCB— Conflict  of— Cbkdibility  of  WiTinnan— Pbotihcs  of 

JoBY.  The  jury  are  the  judges  of  the  credibility  of  witnesses,  and, 
where  the  evidence  is  conflicting,  this  court  will  not  attempt  to 
determine  the  comparative  weight  of  such  evidence.  McNamee  v. 
Nesbitt,  400. 

2.  Dismissal.    An  appeal  taken  before  the  rendition  of  the  judgment 

will  be  dismissed.    Elko  Mercantile  Co,  v.  Wines,  305. 

3.  Conflicting  Evidbnce.    Where  there  is  a  substantial  conflict  in  the 

evidence  on  material  issues,  it  is  well  settled  that  the  supreme 
court  will  not  disturb  the  decision  of  the  trial  court  if  there  is 
substantial  evidence  to  support  it.    Palmer  v.  CrdverweU^  114. 

4.  EviDENCB  Not  Objbctkd  to  at  Tbial.    An  assignment  of  error,  that 

the  trial  court  erred  in  admitting  certain  evidence,  will  be  disre- 
garded, when  no  objection  is  made,  and  no  exception  taken,  to  it  at 
the  trial.    Idem,  114. 

5.  Conflict  of  Evidenob.    This  court  will  not  weigh  the  evidence,  or 

determine  the  credibility  of  witnesses,  and,  where  the  record  dis- 
closes a  substantial  conflict  in  the  evidence,  will  allow  the  findings 
and  judgment  of  the  trial  court  to  stand.    Crawford  v.  Crawford,  410. 

6.  EviDBNCB  —Substantial  Conflict  — Nbqligbncb.    When  it  appears 

that  there  is  a  substantial  conflict  in  the  evidence  upon  the  issue 
of  negligence  in  this  case,  and  there  is  evidence  sufiicient  to  sup- 
I)ort  either  contention,  this  court  will  not  interfere  with  the  verdict 
of  the  jury,  or  the  finding  of  the  court  upon  such  issue.  Bamet  v. 
Telegraph  Co,,  125. 

7.  Notice.    To  render  an  appeal  effectual,  the  filing  of  the  notice  of 

appeal  must  precede  or  be  contemporaneous  with  the  service  of  the 
copy ;  otherwise,  that  which  purports  to  be  a  copy  fails  as  such  for 
want  of  an  original  to  support  it.    Spafford  v.  Land  and  Stock  Co.,  184. 

8.  Notice  and    Undertaking- Waiveb.    The  provisions  of  the  civil 

practice  act,  requiring  the  giving  of  a  notice  and  the  filing  of  an 
undertaking  on  appeal  (Gen.  Stats,  3353,  3363)  are  mandatory,  and 
cannot  be  waived  by  stipulation  of  counsel.    Marx  v.  Lewis,  306. 

9.  Dismissal  —  Counsel   Cannot   Waive    UNDBBTAKiNa    and   Notice. 

Under  section  327  of  the  civil  practice  act^  which  empowers  this 
court  to  review  judgments  and  orders  from  which  appeals  have 
been  taken  in  the  manner  prescribed  by  the  act,  **and  not  otherwise,** 
this  court  cannot  consider  an  appeal  when  no  notice  of,  or  under- 
taking on,  appeal  has  been  filed,  even  though  counsel,  by  express 
stipulation,  waive  the  same.    Idem,  306. 

10.  Undertaking.    An  undertaking  on  appeal  is  not  executed  until  it  is 
delivered  to  the  clerk  for  filing,    ^ate  v.  Alia  Mining  Cb.,  23a 
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IL  Uhdbbtaking  on  Appeal— Time  of  Filing— Presumption.  Where  the 
record  shows  that  the  notice  of  appeal  was  filed,  and  afterwards,  on 
the  same  day,  the  andertaking  on  appeal  was  filed,  in  the  ahsence 
of  any  showing  to  the  contrary,  it  will  be  presumed  that  it  was 
properly  filed  after  the  filing  and  service  of  the  notice  of  appeal,  or 
contemporaneously  therewith.    Idem,  230. 

12.  Qualification  of  Subbtibs.    Under  section  341  of  the  civil  practice 

act,  it  is  not  necessary  that  the  residence  or  occupation  of  sureties 
be  given,  in  an  undertaking  on  appeal.    Idem,  230. 

13.  EviDENCB  —  Substantial  Conflict  —  Appellate   Court   Will   Not 

Review.  The  appellate  court  will  not  weigh  and  will  not  deter- 
mine which  of  the  parties  adduced  a  preponderance  of  the  evi- 
dence, where  the  record  discloses  a  material  conflict  thereof. 
McChum  V.  McInniSj  370. 

14.  Exceptions  —  Instructions.    An  instruction  cannot  be  reviewed  on 

appeal,  where  the  record  fails  to  disclose  any  objection  made,  or 
exception  taken,  thereto.    Idem,  370. 

15.  Exceptions— Point  Must  Be  Stated  at  Trial.    Under  Gen.  Stats. 

3212,  3215,  defining  an  *' exception  "  as  an  objection  "taken  at  the 
trial "  to  a  decision  on  a  point  of  law,  and  providing  that  "  the  point 
of  the  exception  shall  be  particularly  stated  with  so  much  of  the 
evidence  or  other  matter  as  may  be  necessary  to  explain  it,"  the 
simple  reservation  of  an  exception  is  not  suflScient,  but  the  point  of 
it  must  be  stated  at  the  time  the  exception  is  taken,  or  it  will  be 
disregarded.    Idem,  370. 

16.  Filing  and  Service  of  the  Notice  on  Appeai«.    The  filing  of  a 

notice  of  appeal  contemplated  by  the  statute  is  the  actual  delivery 
of  the  notice  to  the  clerk,  and  the  placing  thereon  of  the  proper 
endorsement;  and  the  mere  deposit  of  the  notice  in  the  postofBce, 
directed  to  the  clerk,  contemporaneously  with  the  service  of  a 
copy  thereof,  is  not  a  compliance  with  the  statute,  which  requires 
that  the  filing  of  the  notice  of  appeal  must  precede  or  be  contem- 
poraneous with  the  service.    Brooks  v.  Nickel  Syndicate,  264. 

17.  Effect  of  Admission  of  Service.    An  indorsement  by  an  attorney 

on  a  notice  of  appeal,  admitting  "  the  receipt  of  a  copy  of  the  within 
paper"  on  a  certain  date,  admits  nothing  except  a  service  of  a  copy 
of  the  paper  on  that  date.    Idem,  264. 

18.  Rules  of  Supreme  Court.   Where  there  is  i\o  statutory  rule  regulat- 

ing the  practice  on  appeals  to  the  supreme  court,  the  rules  of  this 
court  have  the  force  and  effect  of  a  statute.    Idem,  264. 

19.  Effect  of  Stipulations- Waiver.    Where  respondents  file  stipula- 

tions postponing  the  oral  arguments,  and  enlarging  the  time  in 
which  parties  should  file  briefs,  reserving  therein  all  objections,  etc., 
that  either  party  may  have  under  the  rules  of  court,  they  do  not 
thereby  waive  any  right  of  objection  to  the  regularity  of  the  filing 
and  service  of  notice  of  appeal,  given  them  by  Supreme  Court  Rule 
No.  VIII,  requiring  objections  to  the  notice  of  appeal,  etc.,  or  to  its 
proper  service  or  proof  of  service,  to  be  taken  at  the  first  term  after 
the  transcript  is  filed.    Idem,  264. 

20.  Effect  of  Proposing  Amendments — Waiver.    Respondeiit  does  not 

waive  any  objection  to  the  service  or  filing  of  the  notice  of  appeal 
by  subsequently  serving  appellant  with  amendments  to  his  pro- 
posed statement  on  appeal.    Idem,  264. 
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21.  NoTicK — Form  —  Glxbical   Dsfbctb.     Notices  of  appeal  are  to  be 

liberally  constraed,  and  they  will  be  held  safficient  if|  by  fair  con- 
straction  or  reasonable  intendment,  the  coart  can  say  that  the 
appeal  is  taken  from  a  judgment  or  an  order  in  a  particular  case. 
Clerical  defects,  suggested  by  the  reading  of  the  notice  itseif,  will 
not  be  sufficient  to  authorize  a  dismissal  of  an  appeal.  Bliss  v. 
Grayson,  422. 

22.  Notice  of  Appeal-— Sbrvick  on  Godbfbkdants.    Where  codefend- 

ants  have  made  separate  motions  for  a  new  trial,  the  defendant 
whose  motion  is  denied  may  appeal  without  serving  a  notice  of 
appeal  on  his  codefendants,  whose  motion  has  never  been  passed 
upon  by  the  court,  and  who  are  not  adverse  parties  to  the  appellant 
Idem,  422. 

23.  New  Trial— Statement — Record  on  Appeal.    Under  the  amended 

practice  act  of  1893  (Stats.  1893,  p.  88),  providing  that,  on  the  argu- 
ment of  a  motion  for  new  trial,  reference  may  be  made  to  the  plead- 
ings, depositions  and  evidence,  and  the  minutes  of  the  court,  the 
trial  court,  in  determining  the  right  of  a  party  to  a  new  trial,  is  not 
limited  to  the  specific  matters  contained  in  the  statement  or  affi- 
davits on  motion  for  a  new  trial,  and  the  original  pleadings  will  be 
considered  as  a  part  of  the  record  on  appeal^  although  not  embodied 
in  such  statement,  or  identified  as  having  been  read  or  referred  to 
on  the  hearing  of  the  motion.    Idem,  422. 

24.  Filing  of  Record.    Under  the  law  permitting  an  appellant  to  file 

the  original  papers  constituting  the  record  on  appeal,  a  volume  of 
the  original  engrossed  statement  on  motion  for  new  trial  may  be 
considered,  although  not  filed  until  after  the  other  volumes  of  the 
record  have  been  filed.    Idem,  422. 

25.  Statement— Right  of  Copartieb  to  Use.    Where  coparties  make  a 

joint  statement  on  motion  for  a  new  trial,  it  is  the  right  of  any  one 
of  them  to  use  such  statement  on  appeal.    Idevii,  422. 

26.  Notice  of  Appeal— Service.    A  notice  of  appeal  by  a  defendant 

need  not  be  served  on  defendants  who  were  dismissed  from  the 
action  before  judgment.    Idem,  422. 

27.  Certificate  of  Transcript— Waiver.     Respondent,  by  appearing 

and  filing  his  points  and  authorities  upon  the  merits  of  the  case, 
waives  all  objection  to  the  clerk's  certificate  to  the  record.   Idem,  422. 

PRESUMPTION. 
1.  School  Districts- Union  School — Records-— Evidence.  Under  sec- 
tion 30  of  the  general  school  law  enacted  in  18t>5,  authorizing  school 
trustees  of  contiguous  districts  in  the  same  or  adjoining  counties 
to  establish  a  union  school,  to  be  supported  out  of  the  funds  belong- 
ing to  the  respective  districts,  and  the  act  of  February  24,  1879 
(Gen.  Stats,  p.  387),  authorizing  county  commissioners  to  form 
union  school  districts  out  of  parts  of  two  counties  under  certain 
conditions,  where  the  inhabitants  of  two  districts  in  adjoining 
counties  have,  for  nearly  twenty  years,  acted  as  a  union  district, 
ai)d  carried  on  a  union  school  supported  by  the  public  school  funds 
belonging  to  the  respective  districts,  it  will  be  presumed  to  be  a 
union  district,  regularly  organized,  without  proof  of  its  formation 
by  the  records  of  either  said  trustees  or  said  commissioners.  SUUe 
v.  Sweeney,  350. 
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2.  Idem— Idem— Appointmibwt   of   Trustees.     In  the  absence  of  evi- 

dence to  the  contrary,  it  will  be  presumed  that,  apon  the  formation 
of  a  anion  school  district,  the  trustees  were  appointed  in  accord- 
ance with  the  provisions  of  the  act  of  1879  (Gen.  Stats,  p.  387), 
authorizing  the  county  commissioners  to  form  union  school  dis- 
tricts out  of  parts  of  two  counties,  and  to  appoint  trustees  there- 
for—two from  the  county  having  the  largest  number  of  "census 
children  "  in  its  part  of  the  district,  and  one  from  the  other  county. 
Idem,  350. 

3.  Idem— School   Census- Presumption    in   Favor   of  Official  Act. 

Under  the  general  school  law  (Gen.  Stats,  p.  380),  requiring  the 
census  marshal,  when  a  district  lies  partly  in  two  counties,  to 
report  to  each  county  superintendent  the  number  of  children  in 
each  county,  and  that  if,  at  any  time,  the  county  superintendent 
has  reason  to  believe  that  a  correct  report  has  not  been  returned, 
he  may  appoint  a  census  marshal,  and  have  the  census  retaken, 
the  court  is  bound  by  the  return  of  the  marshal,  as  it  is  presumed 
that  the  marshal  did  his  official  duty  correctly,  as  the  statute  has 
provided  a  remedy  for  an  incorrect  census.  Ideffi,  350. 
See  Criminal  Law,  8;  Malice;  Undertaking,  2;  Attorney-at-Law,  1. 

PRIVITY. 

1.  How  Classified.    By  "privity"  is  meant  the  mutual  or  successive 

relationship  to  the  rights  of  property,  and  privity  is  classified  accord- 
ing to  the  manner  of  the  relationship  into  privity  in  estate,  privity 
in  blood  and  privity  in  law,  in  all  of  which  there  is  an  identity  of 
interest.    Ahlers  v.  Thomas,  407. 

2.  Judgment— Who  Bound  by.    A  judgment  is  binding  upon  the  par- 

ties to  a  suit  and  all  persons  whom  they  represent  and  claim  under 
them,  or  as  privy  to  them.    Idem,  407. 

PROBABLE  CAUSE. 

1.  False  Imprisonment.    In  an  action  for  damages  for  false  imprison- 

ment, the  question  of  probable  cause  does  not  depend  upon  the  fact 
of  actual  guilt  of  the  person  imprisoned,  but  whether  the  prosecu- 
tors, as  reasonable  men,  had  cause  to  believe  him  guilty.  Strozzi  v. 
Wines,  389. 

2.  Malicious  Prosecution— Want  of  Probable  Cause.    In  an  action 

for  damages  for  malicious  prosecution,  it  is  the  duty  of  the  plain- 
tiff to  establish,  to  the  satisfaction  of  the  court,  that  defendant  had 
no  probable  cause  for  the  prosecution.    Cassinelli  v.  Cassinelli,  182. 

3.  Malicious  Prosecution- Presumption- Malice.    Malice  in  causing 

an  arrest  may  be  presumed  from  want  of  probable  cause.  McNamee 
V.  NesHti,  400. 

4.  Idem— Idem.    Defendant,  in  an    adjoining   room,  heard  a    woman 

inform  plaintiff  that  a  person  there  present  had  <^ered  to  pay  her 
to  give  certain  testimony  in  a  pending  case  in  which  plaintiff  was 
interested;  and  plaintiff  replied  that  he  was  not  there  on  that  busi- 
ness, and  that  she  must  testify  truthfully.  Subsequently,  defend- 
ant caused  the  arrest  of  plaintiff  and  his  companion  on  the  charge 
of  attempting  to  suborn  a  witness,  though  defendant  had  declared 
that  he  did  not  know  whether  plaintiff  "  was  in  or  not " :  Held,  that 
there  was  no  probable  cause  for  the  arrest  of  plaintiff.  Idem,  400. 
Vol.  XXIV-34. 
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Pbobablb  CAJJBK—Continued. 
6»  Idbm— EviDBNCB— Pbovinob  OP  JuBY.  In  support  of  this  defense  to 
plaintifTa  action,  defendants  testified  to  the  effect  that  they  con- 
sulted their  attorneys,  laid  all  the  facts  before  them,  and  acted  on 
their  advice  in  prosecuting  the  plaintiff:  Held,  that,  as  the  jury 
doubtless  gave  credit  to  the  evidence  on  the  part  of  the  plaintiff  as 
to  what  the  facts  were,  they  could  reasonably  conclude  that  the 
defendants  did  not  state  all  the  material  facts  within  their  knowl- 
edge to  said  attorneys,  or,  that  if  they  did,  that  said  attorneys  did 
not  advise  the  prosecution  of  plaintiff.    Idenh  400. 

PROBATE  PROCEDURE.    (See  Pbacticb,  19-24;  Estatw  of  Decsasvd 
Pbbsoks.) 

PROCESS. 
Summons — Constitutional  Law.  A  summons  is  not  a  process  within 
the  meaning  of  state  constitution  (art.  VI,  sec.  13),  requiring  all 
process  to  ruh  in  the  name  of  the  state;  hence,  a  summons  that 
runs  in  the  name  of  "The  People  of  the  State  of  Nevada"  is  not 
void.    Brooks  v.  Nickel  Syndicate^  311. 

PUBLIC  PROPERTY. 
How  Disfosbd  of— PowEBfl  OF  Officbbs.  Property  acquired  with  pub- 
lic funds  becomes  public  property,  and  no  agent  or  officer  of  the 
public  has  any  right  to  surrender  the  interests  of  the  county  in 
its  property,  or  divest  it  of  its  rights  therein,  by  gift  or  release,  or 
in  any  manner,  except  as  prescribed  by  law.  Office  SpeciaUy  Mfg. 
Oo.Y.  Washoe  Co.,  359. 

PUBLIC  SCHOOLS.    (See  Schools.) 

QAUNTUM  MERUIT. 
CoNTBACTS  —  Valub   OF   Sebvicbs.    Where  an  action   for  services   is 
brought  on  a  quantum  meruit,  and  a  specified  contract  is  proved, 
fixing  the  price  of  the  services,  the  stipulated  price  becomes  the 
qua/ntum  m>eruit  in  the  case.    Burgess  v.  Helmf  242. 

QUIETING  TITLE. 

1.  Mining  Claim— Intbbbst  of  Thibd  Pabtibs.    A  judgment  quieting 

title  to  mining  lands  in  favor  of  one  of  the  original  locators  and 
his  coclaimants,  as  against  defendant,  whose  relocation  was  invalid, 
because  the  claim  was  not  subject  to  forfeiture,  cannot  be  attacked 
by  defendant,  on  the  ground  that  the  coclaimants'  alleged  title  was 
in  other  parties,  since  that  is  a  question  to  be  decided  among  plain- 
tiffs, which  in  no  way  affected  defendant's  right  to  the  property. 
NeshiU  v.  Mining  Co.,  274. 

2.  Tbnants  in  Common— Action  fob  Bbnbfit  of  All.    Where  a  com- 

plaint alleges  that  plaintiff  and  his  coOwners  are  in  possession  as 
tenants  in  c6mmon,  and  prays  that  the  title  be  quieted  in  him  and 
his  cotenants,  the  action  is  not  for  the  benefit  of  the  plaintiff  alone, 
but  for  himself  and  his  cotenants.    Idem,  274. 

QUO  WARRANTO. 
Pbopbb  Rbmedt  to  Dbtebminb  Whbtheb  Boabds   OB  Officbbs  Act 
Without  Authobitt  of   Law.    Under  the  {^visions  of  an  act 
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relating  to  proceedings  in  quo  warranto  (Gen.  Stats.  S711,  3724),  a 
private  individual  may  file  an  information  against  any  <*  person 
anlawfully  holding  or  exercising  any  public  office  or  franchise, 
*  •  *  or  when  any  persons  act  as  a  corporation  within  this  state, 
without  being  authorized  by  law,  *  *  *  or  when  they  exercise 
powers  not  conferred  by  law,"  and  such  a  proceeding  is  the  proper 
remedy  to  determine  questions  involving  the  corporate  existence, 
or  the  constitutionality  of  an  act  incorporating  a  city,  or  the  right 
to  exercise,  in  any  manner,  the  functions  of  city  council.  State  v. 
0$bum,  187. 

RAILROADB. 

1.  Taxation— Fiscal  Ybar.    The  fiscal  year  for  the  purpose  of  taxation 

of  railroads,  the  same  as  for  all  other  property,  commences  on  Jan- 
uary Ist    State  V.  V.  dc  T,  It  R,  Co.,  53. 

2.  Idim— Nbt  Eabninos— Rule  as  to   Rate  of  Intbrbst.    The   rule 

being  that  the  value  of  this  railroad,  for  the  purpose  of  taxation, 
should  be  determined,  mainly,  by  its  net  earnings  capitalized  at  the 
current  rate  of  interest,  a  jury  is  justified  in  finding  that  the  rate 
to  be  used  in  the  computation  is  the  rate  of  interest  which  invest- 
ments command,  and  not  that  on  temporary  loans.    Idem,  54. 

3.  Idbm  — Idbsi— £coNoaiiCAL  Manaqbmbnt—- Instruction.    The  court 

instructed  the  jury  as  follows :  "  You  are  instructed  that  the  net 
income  of  a  railroad  company,  when  necessary  to  be  determined  for 
purposes  of  taxation,  is  the  difference  between  the  gross  receipts 
and  necessary  expenses  under  reasonably  economical  and  prudent 
management.  By  'reasonably  economical  and  prudent  manage- 
ment' is  meant  a  management  conducted  with  that  care,  diligence 
and  attention  which  an  ordinarily  prudent  and  careful  person, 
qualified  to  perform  such,  would  take  and  exercise  if  the  property 
so  managed  was  his  own.  In  any  particular  case,  the  gross  riBceipts 
to  be  considered  for  said  purpose  are  not  necessarily  the  receipts 
which  were,  in  fact,  received,  but  such  receipts  as  would  be  received 
under  a  reasonably  economical  and  prudent  management;  and  the 
expenses  to  be  deducted,  in  order  to  determine  the  net  income,  are 
not  necessarily  the  expenses  which  were,  in  fact,  incurred,  but  such 
'  expenses  as  would  be  incurred  under  a  reasonably  economical  and 
prudent  management."  Held,  that  the  instruction  is  entirely  unob- 
jectionable.   Idem,  54. 

4.  Idbh— Expert  Testimony.    The  testimony  relative  to  reductions  in 

the  pay  of  the  employees  and  officers  was  given  by  the  secretary 
and  bookkeeper  of  the  company.  Appellant  contended  that  this 
testimony  should  be  disregarded  by  the  jury,  for  the  reason  that 
the  witness  did  not  show  himself  competent  to  give  testimony  as 
to  the  reasonableness  of  the  compensation  paid  to  the  company's 
employees :  Held,  that  it  did  not  require  an  expert  to  testify  to  the 
fact  of  these  reductions ;  that  they  could  be  proven  by  any  person 
who  knew  of  the  same.    Idem^  54. 

5.  Idem — Economical  Management— Evidence.   Upon  the  issue  of  eco- 

nomical management,  testimony  was  offered  by  plaintiff  showing 
that  wood,  lumber,  etc.,  could  have  been  purchased  and  delivered 
at  the  appellant's  road  at  prices  much  below  those  paid :  Held,  that 
the  jury  were  justified  in  considering  the  testimony  and  that  it 
tended  to  support  the  verdict ;  also,  that  it  was  incumbent  on  the 
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appellant,  when  attacked  in  this  matter,  to  show,  if  sach  were  the 
fact,  that  the  purchases  made,  on  account  of  convenience  and  dif- 
ference of  expense  in  transportation  to  points  of  use,  were  the 
cheaper,  as  such  proof  was  peculiarly  within  its  control.    Idem,  54. 

REASONABLE  DOUBT.    (See  Circumstantial  Evidbnce.) 

RECORDING.    (See  Mobtoagb,  3;  Notice,  4.) 

RECORDS.    (See  Schools,  4.) 

RELOCATION.    (See  Mines  and  Mining,  2.) 

RENO. 

Reno  Incorporation  Act — Construction— Meaning  of  "Majority  of 
Votes  Cast."  Under  section  34  of  the  said  act  incorporating  the 
Town  of  Reno  (providing  that  if  a  majority  of  the  votes  cast  of 
the  duly  qualified  electors  of  a  city,  as  shown  hy  the  last  preced- 
ing official  registration,  are  in  the  affirmative  on  the  question  of 
certain  proposed  improvements,  the  city  council  may  borrow  the 
money  or  issue  the  proposed  bonds)  a  majority  of  the  votes  cast, 
and  not  a  majority  of  the  votes  of  the  city  election  as  shown  by 
the  last  registration,  is  required  to  determine  the  questions  pre- 
sented.   State  v.  Ruhe,  26h 

See  Constitutional  Law,  1-8. 

REPEAL.    (See  Action.) 

RESIGNATION. 

1.  OrncB,  Civil,  Right  to  Resign  at  Pleasure.    A  civil  officer  has  the 

right  to  resign  his  office  at  his  own  pleasure  and  will,  and  the  accept- 
ance or  rejection  of  such  resignation  can  in  no  manner  affect  such 
right.    State  \.  Beck,  92, 

2.  Idem — Withdrawal  of.   A  contingent  resignation  by  a  county  official 

is  subject  to  withdrawal  by  him  at  any  time  before  the  contingency 
happens,  and  the  action  of  the  governor,  in  refusing  to  return  the 
resignation,  when  requested  so  to  do,  t>efore  such  time,  is  of  no 
effect.    Idemy92. 

3.  Idem — Conditional  Resignation  of  County  Commissioner.  A  county 

commissioner  sent  his  resignation  to  the  governor,  to  take  effi»ct  if 
he  was  not  held  blameless  as  to  certain  charges  by  "judicial  inves- 
tigation," or  if  such  an  investigation  should  not  be  held  within 
sixty  days :  Held,  that  the  resignation  was  not  absolute,  but  con- 
tingent upon  the  happening  or  non-happening  of  one  of  the  two 
events  named  therein.    Idem,  92. 

4.  Idem— Idem— Withdrawal  of.    Before  the  investigation  was  held, 

and  before  the  sixty  days  had  expired,  the  commissioner  wrot«  to 
the  governor,  requesting  that  his  resignation  be  returned  to  him: 
Held,  that  this  constituted  an  absolute  withdrawal  of  the  resigna- 
tion while  still  contingent.    Idem,  93. 

RESTITUTION.    (See  Taxation,  10.) 
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REVENUE  OFFICERS. 
Kevsnus  Officers  of  Couhty—Statb's  Liability  fob  Salary— Man- 
damus. Under  the  provisions  of  Stats.  1895  (p.  85,  sec  21),  which 
provides  that  "the  state  shall  allow  the  several  counties,  for  serv- 
ices rendered,  under  the  revenue  act,  by  the  auditor,  assessor  and 
treasurer  of  each  county,  a  sum  which  shall  be  the  proportion  of 
the  state  tax  to  the  whole  tax  levied  by  the  county  on  the  basis  of 
the  salaries  allowed":  Hetd^  that,  where  such  officers,  ex  officio, 
perform  the  duties  of  other  county  officers,  not  concerned  in  the 
collection  of  the  revenue,  and  receive  a  salary  in  solido  for  the 
office  and  ex  officio  office  or  offices  held  by  them,  the  state  cannot 
be  compelled  to  make  the  county  an  allowance  upon  any  part  of 
such  salaries.    State  v.  LaOrave^  147. 

RULES  OF  COURT. 
Rules  of  Supreme  Court.    Where  there  is  no  statutory  rule  regulat- 
ing the  practice  on  appeals  to  the  supreme  court,  the  rules  of  this 
court  have  the  force  and  effect  of  a  statute.    Brooks  v.  Nickel  Syn- 
dicatej  264. 

SALARY.    (See  Revenue  Officers.) 

SALE. 
Sales  of  County  Property— Object  of  Restrictive  Provisions  of 
Statute.  The  restrictive  provisions  of  the  statute,  requiring  sales 
of  property  belonging  to  the  county  by  the  commissioners  to  be  at 
public  auction,  with  previous  notice,  were  inserted  for  the  protection 
and  benefit  of  the  general  public,  and  were  intended  to  guard 
against  favoritism,  fraud  and  corruption  in  the  sale  of  public  prop- 
erty.   Lyo7i  Co,  V.  Ro88t  102. 

SCHOOLS. 

1.  School  Fund— Salary  of  Superintendent  of  Public  Instruction. 

An  appropriation  of  money  for  the  payment  of  the  salary  o^the 
superintendent  of  public  instruction,  out  of  the  general  school  fund, 
is  not  in  violation  of  section  3,  article  XI  of  the  state  constitution, 
providing  that  the  interest  received  from  the  investment  of  the 
state  school  fund  "  shall,  from  time  to  time,  be  apportioned  among 
the  several  counties,"  as  the  legislature  may  provide  by  law ;  there 
being  no  such  restriction  on  the  disposition  of  that  portion  of  the 
fund  derived  from  taxation,  as  provided  for  by  section  6  of  the 
same  article,  and  the  superintendent  being  immediately  connected 
with  the  common  schools.    State  v.  Westerfield,  29. 

2.  School  Census— Presumption  in  Favor  of  Official  Act.    Under 

the  general  school  law  (Gen.  Stats,  p.  380),  requiring  the  census  mar- 
shal, when  a  district  lies  partly  in  two  counties,  to  report  to  each 
county  superintendent  the  number  of  children  in  each  county,  and 
that  if,  at  any  time,  the  county  superintendent  has  reason  to  believe 
that  a  correct  report  has  not  been  returned,  he  may  appoint  a  cen- 
sus marshal,  and  have  the  census  retaken,  the  court  is  bound  by  the 
return  of  the  marshal,  as  it  is  presumed  that  the  marshal  did  his 
official  duty  correctly,  as  the  statute  has  provided  a  remedy  for  an 
incorrect  census.    State  v.  Sweeney^  350. 

3.  School  Census— Official  Registration  Controls.    The  term  "cen- 

sus children"  in  the  act  of  February  24,  1879  (Qen.  Stats,  p.  387), 
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providing  that  trustees  shall  be  apportioned  according  to  the  num- 
ber of  "census  children,"  means  the  number  of  children  officially 
registered.    Idem,  350. 

4.  School  Distbicts  —  Union   School— Presumption  — Rbcobds  —  Evi- 

DBNCB.  Under  section  30  of  the  general  school  law,  enacted  in  19S^ 
authorizing  school  trustees  of  contiguous  districts,  in  the  same  or 
adjoining  counties,  to  establish  a  union  school,  to  be  supported  out 
of  the  funds  belonging  to  the  respective  districts,  and  the  act  of 
February  2i,  1879  (Gen.  Stats,  p.  387),  authorizing  county  commis- 
sioners to  form  union  school  districts  out  of  parts  of  two  counties 
under  certain  conditions,  where  the  inhabitants  of  two  districts  in 
adjoining  counties  have,  for  nearly  twenty  years,  acted  as  a  union 
district,  and  carried  on  a  union  school  supported  by  the  public 
school  funds  belonging  to  the  respective  districts,  it  will  be  pre- 
sumed to  be  a  union  district  regularly  organized,  without  proof  of 
its  formation  by  the  records  of  either  said  trustees  or  said  commis- 
sioners.   Idem,  360. 

5.  Idem— Idbm— Idem— Appointment  of  Trustees.    In  the  absence  of 

evidence  to  the  contrary,  it  will  be  presumed  that,  upon  the  forma- 
tion of  a  union  school  district,  the  trustees  were  appointed  in 
accordance  with  the  provisions  of  the  act  of  1879  (Gen.  Stats,  p.  387), 
authorizing  county  commissioners  to  form  union  school  districts 
out  of  parts  of  two  counties,  and  to  appoint  trustees  therefor — ^two 
from  the  county  having  the  largest  number  of  *' census  children  " 
in  its  part  of  the  district,  and  one  from  the  other  county.  Idem,  350. 

SECRETARY  OP  STATE.    (See  Oorpoeationb.) 

SERVICE.    (See  Practice  on  Appeal,  16, 17,  22,  26.) 

SET-OFF.    (See  Husband  and  Wife,  2.) 

SHERIFF.    (See  Summons,  3.) 

STARE  DECISIS. 
Stare  Decisis.  In  this  case,  the  court  having  passed  upon  the  point 
involved  in  two  other  cases,  the  legislature  having  passed  a  number 
of  acts  of  the  same  character,  and  it  having  been  the  recognized 
law  of  the  state  for  a  number  of  years,  the  question  must  be  con- 
sidered as  settled.    Thompson  v.  Turner^  292. 

STATEMENT.    (See  New  Trial,  2-6;  Stipulation,  2.) 

STATUTES. 

1.  Constitutional  Law  — Constbuction  of.    A  statute  will  always  be 

sustained  by  the  courts  if  there  is  any  reasonable  doubt  of  its 
unconstitutionality.    State  v.  Westerfield,  29. 

2.  How  Construed — Intent  of  Legislature.    The  object  of  the  inter- 

pretation of  statutes  is  to  ascertain  and  enforce  the  intention  of 
the  legislature.  No  sentence,  clause  or  word  should  be  construed 
as  unmeaning  and  surplusage  if  a  construction  can  be  found  legiti- 
mately which  will  give  force  and  preserve  all  the  words  of  the 
statute.  It  is  a  canon  of  construction  that,  if  it  be  possible,  eflect 
must  be  given  to  every  word  of  an  act,    State  v.  Ruhe,  262. 
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3.  Right  of  Action— Effect  of  Repeal  of  Statute.    A  right  of  action 

depending  solely  apon  a  statute  that  has  been  repealed  falls  with 
the  repeal  of  the  statnte.    Kennedy  v.  AdaTos^  217. 

4.  Disincorporated  and  Ukincobporatbd  Towns— Fibb   Department 

Fund.  Stats.  1864-6,  p.  328,  being  "An  act  to  create  a  fire  depart- 
ment fand,"  providing  for  a  levy  upon  the  assessed  valae  of 
property  within  anincorporated  towns,  for  the  benefit  of  the  fire 
departments  in  saeh  towns,  applies  to  towns  which  were  incorpo- 
rated at  the  time  of  the  passage  of  the  act,  bat  which  have  since 
become  unincorporated,  as  soon  as  they  become  so.  State  v.  Alta 
Mining  Co.j  230. 
See  Elections,  6. 

STATUTE  OF  LIMITATION. 
Good  Cause  for  Brinoino  Action  Upon.  A  good  cause  is  shown  for 
the  bringing  of  an  action  where  the  complaint  and  record  show 
that,  at  the  time  the  action  was  commenced,  the  statutory  right  of 
execution  had  been  barred  for  more  than  nine  years,  while  with 
regard  to  the  right  to  bring  an  action  on  the  judgment  the  statute 
of  limitations  had  only  been  running  two  days.  Mandlebaum  v. 
Gregovichf  156. 

STATEMENT. 
Right  of  Copartibs  to  Use.    Where  coparties  make  a  joint  state- 
ment on  motion  for  new  trial,  it  is  the  right  of  any  one  of  them  to 
use  such  statement  on  appeal.    Bliss  v.  Grayson^  422. 

STIPULATION. 

1.  Practice— Stipulations   of   CpUNSEL.     Stipulations   by  counsel  in 

relation  to  matters  under  their  control  are  binding,  but  a  stipula- 
tion ignoring  the  positive  requirements  of  law  will  be  disregarded. 
April  Fool  M,  Co.  v.  Dula,  289. 

2.  Appeal— Statement  on  Motion  for  New  Trial.    Under  section  197 

of  the  civil  practice  act,  providing  for  a  statement  on  motion  for  a 
new  trial,  and  that  the  statement  thus  used,  in  connection  with 
pleadings  and  the  evidence,  and  the  minutes  of  the  court  read  or 
referred  to  on  the  hearing,  shall  constitute  the  papers  to  be  used  on 
appeal,  where  the  statement  did  not  contain  any  of  the  testimony, 
and  the  documentary  evidence  was  not  referred  to,  nor  identified 
by  the  certificate  of  the  district  court,  a  stipulation  that  such  papers 
should  be  treated  as  properly  certified  for  purpose  of  appeal  will  be 
disregarded.    Idem,  289. 

3.  Effect  of  Stipulations- Waiver.    Where  respondents  file  stipula- 

tions postponing  the  oral  arguments,  and  enlarging  the  time  in 
which  parties  should  file  briefs,  reserving  therein  all  objections,  etc., 
that  either  party  may  have  under  .the  rules  of  court,  they  do  not 
thereby  waive  any  right  of  objection  to  the  regularity  of  the  filing 
and  service  of  the  notice  of  appeal,  given  them  by  Supreme  Court 
Rule  No.  VIII,  requiring  objections  to  the  notice  of  appeal,  etc.,  or 
to  its  proper  service  or  proof  of  service,  to  be  taken  at  the  first 
term  after  the  transcript  is  filed.    Brooks  v.  Nickel  Syndicate^  264. 

SUBROGATION. 
Trust  Deed — Mortqagb — Second  Likn— Notice.    A  purchaser  of  pit^p- 
erty  subject  to  a  trust  deed  is  not  subrogated  to  the  rights  of  the 
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holder  of  such  trast  deed  by  thereafter  repurchasing  the  property 
at  a  sale  under  the  provisions  of  the  trust  deed,  so  as  to  enable  such 
purchaser  to  defeat  a  lien  by  mortgagef  which  was  a  second  lien  on 
the  property,  and  of  which  second  lien  the  purchaser  had  legal 
notice  at  the  time  of  both  purchases.    Qulling  v.  Bank^  477. 

SUMMONS. 

1.  FoBEioiv  CoBPOBATiON— Rrsidbnt  Aobnt.     Stats.  1889  (p.  47)  require 

a  foreign  corporation  doing  business,  or  owning  property,  in  the 
state  to  appoint  an  agent  within  the  state,  upon  whom  service  of 
summons  can  be  made;  and  upon  failure  to  make  such  appoint- 
ment service  may  be  made  upon  the  secretary  of  state:  Held,  in 
an  action  against  a  foreign  corporation,  that  an  allegation  in  the 
complaint  that  defendant  owns  certain  specified  mining  claims  in 
the  state  is  sufficient  showing  that  it  owns  property  within  the 
state.    Brooks  v.  Nickel  Sy^idicate,  311. 

2.  Idem— Idem—Sbbvicb  on  Secbbtaby  of  State.    If  the  conveyance 

of  certain  mining  claims  in  the  state  to  a  foreign  corporation,  as 
alleged  in  an  action  against  the  corporation,  is  merely  a  mortgage, 
the  allegation  is  a  sufficient  showing  that  the  corporation  is  doing 
business  within  the  state  to  authorize  the  service  of  the  summons 
on  the  secretary  of  state,  under  said  Stats.  1889,  p.  47.    Idem^  311. 

3.  Idem— Idem— Idem— Retubn  of  Shebiff.    A  certificate,  by  the  sher- 

iff, that  defendant  has  no  agent  within  a  certain  county  upon 
whom  service  of  summons  can  be  made,  is  not  sufficient  to  author- 
ize service  on  the  secretary  of  state,  under  said  Stats.  1889,  p.  47. 
Idem,  312. 

4.  FoBBioN  CoBPORATioN— Summons — When  May  Be  Sbbved  on  Sec- 

retary OF  State.  Under  said  Stats.  1889  (p.  47),  in  order  for  serv- 
ice of  summons  upon  a  foreign  corporation  to  be  made  upon  the 
secretary  of  state,  it  must  affirmatively  appear  of  record  that  such 
corporation  is  the  owner  of  property,  or  is  doing  business,  in  this 
state,  and  that  the  company  has  no  agent  in  the  state  upon  whom 
service  can  be  made.  Idem,  313. 
See  Constitutional  Law,  U;  Cobpobations,  1-4;  Pbocbss. 

SUPERINTENDENT   OF   PUBLIC  INSTRUCTION.    (See   Constitu- 
tional Law,  10.) 

SUPREME  COURT.    (See  Jubibdiction,  4;   Rules  of  Supbeme  Court.) 

SURETIES.    (See  Undertaking,  3.) 

TAXATION. 

1.  Railroads— Fiscal  Year.    The  fiscal  year  for  the  purpose  of  taxa- 

tion of  railroads,  the  same  as  for  all  other  property,  commences  on 
January  1st.    State  v.  V,  <C-  T,  R,  R,  Co^  53. 

2.  Idem— Net  Earnings- Rule  as  to  Rate  of  Interest.  The  rule  being 

that  the  value  of  this  railroad,  for  the  purpose  of  taxation,  should 
be  determined,  mainly,  by  its  net  earnings  capitalized  at  the  current 
rate  of  interest,  a  jury  is  justified  in  finding  that  the  rate  to  be  used 
^  in  the  computation  is  the  rate  of  interest  which  investments  com- 
mand, and  not  that  on  temporary  loans.    Idem,  53. 
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3.  Idesi— Idem  — EcoNoaiiCAL  Manaqbmbnt  — Instedction.    The  court 

instracted  the  jury  as  follows:  "You  are  instructed  that  the  net 
income  of  a  railroad  company,  when  necessary  to  be  determined  for 
purposes  of  taxation,  is  the  difference  between  the  gross  receipts 
and  necessary  expenses,  under  reasonably  economical  and  prudent 
management.  By  *  reasonably  economical  and  prudent  manage- 
ment'is  meant  a  management  conducted  with  that  care,  diligence 
and  attention  which  an  ordinarily  prudent  and  careful  person,  qual- 
ified to  perform  such,  would  take  and  exercise  if  the  property  so 
managed  was  his  own.  In  any  particular  case,  the  gross  receipts  to 
be  considered  for  said  purpose  are  not  necessarily  the  receipts  which 
were,  in  fact,  received,  but  such  receipts  as  would  be  received  under 
a  reasonably  economical  and  prudent  management;  and  the 
expenses  to  be  deducted,  in  order  to  determine  the  net  income,  are 
not  necessarily  the  expenses  which  were,  in  fact,  incurred,  but  such 
expenses  as  would  be  incurred  under  a  reasonably  economical  and 
prudent  management."  Held,  that  the  instruction  is  entirely  unob- 
jectionable.   Idemy  53. 

4.  Idem  —  Economical  Maoaobment  —  Expenses.    A  reduction  in  the 

payroll,  amounting  to  $13,839  per  annum,  was  effected  in  May,  1896. 
It  was  shown  that  no  more  officers  or  employees  were  necessary  in 
1895  than  in  1896:  Held,  that  it  was  permissible  for  a  jury,  in  deter- 
mining the  reasonable  operating  expenses  for  1895,  to  find  that  the 
actual  expenses  could  reasonably  have  been  reduced  by  that  amount, 
and  the  net  earnings  correspondingly  increased.    Idem,  54. 

5.  Value   Found  bt   Juby  Less   than  Ajssbssment — Penalties.    The 

penalties  Imposed  by  Stats.  1891  (p.  160,  sec.  48),  providing  that  "in 
all  suits  brought  for  the  collection  of  delinquent  taxes  •  •  •  the 
judgment  shall  be  entered  for  twenty-five  per  centum  in  addition 
to  the  tax  of  ten  per  centum  thereon  and  costs,"  are  enforceable, 
although  the  assessment  was  excessive,  as  shown  by  the  verdict  of 
the  jury,  and  although  the  defense  interposed  was  that  the  assess- 
ment was  out  of  proportion  to  and  above  the  actual  cash  value  of 
the  property  assessed ;  section  52  of  the  revenue  act  as  amended 
(Stats.  1895,  p.  39)  providing  that  "  the  defense  shall  only  be  effect- 
ual as  to  the  proportion  of  the  tax  based  upon  such  excess  of  valua- 
tion, but  in  no  case  shall  an  entire  assessment  be  declared  void." 
Idem,  54. 

6.  Cuebbnt  Kate  of  Intbbbst.    The  evidence  offered  as  to  the  rate  of 

interest  merely  showing  that  it  ranged  from  6  to  12  per  cent,  with- 
out any  indication  as  to  the  kind  or  character  of  loan,  and,  in  the 
absence  of  testimony  showing  the  current  rate  upon  permanent 
investments  other  than  mortgage  securities  and  bonds,  which  bore 
6  per  cent,  the  jury  was  justified  in  finding  that  6  per  cent  was  the 
current  rate  upon  investments  of  this  character.    Idem,  54. 

7.  Questions  of  Management  and  of  Intbbbst  —  Questions  of  Fact. 

All  questions  relative  to  economical  management,  for  the  purpose 
of  determining  the  income,  and  questions  relative  to  the  rate  of 
interest,  as  a  basis  of  capitalization  under  the  rule,  are  questions  of 
fact  to  be  determimed  by  the  trial  court.    Idem,  54. 

8.  Vebdict — Insufficiency  of  Evidence — New  Tbial.    Where  the  only 

competent  witnesses  as  to  the  value  of  certain  property  testify  that 
it  is  worth  less  than  the  valuation  fixed  by  the  verdict  of  the  jury, 
a  new  trial  should  be  granted.    State  v.  Alta  Mining  Co.,  230. 
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Taxation— Obnftnu^. 

9.  PBNALTIE8  AND  Costs—Tkndkr.  If  a  tender,  duly  made,  of  a  part  of 
the  taxes  levied  on  property,  is  safficient  to  pay  what  shoald  have 
been  legally  assessed  against  the  property  it  will  save  any  penal- 
ties and  costs  attaching;  bat,  if  not  sufficient,  it  will  not  prevent 
penalties  and  costs  attaching  upon  the  entire  amount  of  the  taxes. 
Idem,  280. 
10.  Payment  to  Wrong  County— Right  of  Kbcovbry.  Stats.  1893 
(p.  44)  and  Stats.  1891  (p.  146)  fix  the  situs  of  property  for  taxation 
in  the  county  where  situated,  and  authorize  a  recovery  of  delin- 
quent taxes  by  suit.  Stats.  1891  (p.  140,  sec.  12)  provide  that,  where 
real  property  is  assessed  by  two  counties,  each  claiming  it  to  be 
within  its  limits,  a  payment  of  the  taxes  to  either  county  shall  be 
sufficient:  Meld,  Ih&t  where  two  counties  assessed  the  same  real 
'  property,  each  claiming  it  to  be  within  its  limits,  and  the  taxes 
were  paid  to  the  wrong  county,  they  may  be  recovered  from  such 
county  by  the  county  within  whose  limits  the  property  is  situate. 
Humboldt  Co,  V.  Lander  Co.,  462. 

See  Penalties;  Tender. 

TAX  SALE. 

1.  Sale  op  County  Property— Title  Acquired  prom  Delinquent  Tax 

Sale.  The  sale  of  property  acquired  by  the  county,  under  the  pro- 
visions of  section  40  of  the  general  revenue  act  (Stats.  1891,  p.  148), 
the  assessed  value  whereof  is  one  hundred  dollars  or  more,  can  be 
made  only  by  the  board  of  county  commissioners,  at  public  auction, 
and  after  thirty  days'  previous  published  notice,  as  provided  for  in 
tenth  clause  of  section  1949^  Gen.  Stats.    Lyon  County  v.  /Zom,  102. 

2.  Title  of  County,  When  Becomes  Absolute.    The  title  to  property 

bid  in  by  the  treasurer  for  the  benefit  of  the  county  and  state 
at  a  tax  sale  of  property  for  delinquent  taxes,  under  the  provisions 
of  section  40  of  the  general  revenue  act  (Stats.  1891,  p.  148),  upon 
the  expiration  of  the  right  of  redemption,  vests  absolutely  in  the 
county.    Idem,  102. 

TELEGRAPH. 

1.  Contracts— Liability  op  Company— XJnrefeated  Message.    A  con- 

tract stipulating  that  a  telegraph  company  shall  not  be  liable  for 
mistakes  or  delays  in  transmission  or  delivery,  or  for  non-delivery, 
of  an  unrepeated  message,  does  not  free  such  company  from  liabil- 
ity for  a  delay  in  the  delivery  of  a  message,  not  caused  by  mistakes 
in  the  tenor  of  the  message.    Barnes  v.  Telegraph  Co,,  125. 

2.  Idem— Must  Transmit  and  Deliver  Messages.    The  defendant  tele- 

graph company,  upon  the  receipt  of  the  message  and  the  sum 
demanded  therefor,  undertook,  and  its  legal  obligation  was,  to 
transmit  the  same  over  its  telegraph  line,  with  reasonable  care  and 
dispatch,  and  to  deliver  it  to  the  person  addressed  without  neglect 
or  unnecessary  delay,  and  for  a  failure  to  so  deliver  the  message 
the  law  imposes  a  liability  for  damages  which  may  result  by  reason 
of  negligent  or  unnecessary  delay.    Idem^  125. 

3.  Telegraph  Companies— Repeated  Messages.    The  evident  and  only 

objects  in  having  telegraphic  messages  repeated  are  to  enable  the 
operators  transmitting  and  receiving  the  same  to  readily  detect 
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and  correct  any  mistakes  or  errors  that  might  be  made  in  the 
message  as  received  for  transmission  and  delivery,  and  thus  enable 
the  telegraph  company  to  avoid  such  errors  and  their  legal  conse- 
qaences.  Idem,  125. 
4,  Excessive  Damagbs.  A  verdict  for  $1,250  for  the  non-delivery  of  a 
telegram  requesting  a  railroad  ticket,  by  reason  whereof  plaintiff 
was  obliged  to  proceed  on  foot  or  steal  a  ride  on  trains  from  Grand 
Junction,  Colorado,  to  Lovelock,  Nevada,  was  excessive.    Iden^  126, 

TENANTS  IN  COMMON. 
QuiBTiMG  TiTLB — AcTioN  FOB  fiEKBFiT  OF  All.  Where  a  complaint 
alleges  that  the  plaintiff  and  his  coOwners  are  in  possession  as  ten- 
ants in  common,  and  prays  that  the  title  be  quieted  in  him  and  his 
cotenants,  the  action  is  not  for  the  benefit  of  plaintiff  alone,  but 
for  himself  and  cotenants.    Nesbitt  v.  Mining  Co,^  274. 

TENDER. 

Pknaltibs.  If  a  taxpayer  wishes  to  be  relieved  of  the  penalties  fixed 
by  law,  by  a  legal  tender  of  the  amount  of  taxes  due,  when  that 
amount,  under  the  issues  and  the  law,  is  to  be  determined  by  a 
court  or  jury,  it  is  incumbent  upon  such  taxpayer  to  make  a  suf- 
ficient tender.    Statt  v.  V.  d-  T.  H.  It  Co,,  53. 

Bee  Pbivaltibs,  3, 

TESTIMONY.    (See  Expert  Testimony,) 

TITLE.    (See  Tax  Balk.) 

TOWNS. 

StATUTKB— DlSINCORPOBATBD  AND  UNINCORPORATED  ToWNS— PiRB  DbPART- 

MBNT  Fund,  Stats.  1864-^,  p.  328,  being  "An  act  to  create  a  fire 
department  fund,"  providing  for  a  levy  upon  the  assessed  value  of 
property  within  unincorporated  towns,  for  the  benefit  of  the  fire 
departments  in  such  towns,  applies  to  towns  which  were  incorpo- 
rated at  the  time  of  the  passage  of  the  act,  but  which  have  since 
become  unincorporated,  as  soon  as  they  become  so.  State  v.  AUa 
Mining  Co.,  230. 

TRESPASS. 
Criminal  Law.    Under  the  statutes  of  this  state  trespass  is  not  a  crime. 
Strozzi  V.  Wines,  389. 

TRUST  DEED. 

1.  Subrogation— MoBTGAGK — Second   Libn — Notice,     A  purchaser  of 

property  subject  to  a  trust  deed  is  not  subrogated  to  the  rights  of 
the  holder  of  such  trust  deed  by  thereafter  repurchasing  the  prop- 
erty at  a  sale  under  the  provisions  of  the  trust  deed,  so  as  to  enable 
such  purchaser  to  defeat  a  lien  by  mortgage,  which  was  a  second 
lien  on  the  property,  and  of  which  second  lien  the  purchaser  had 
legal  notice  at  the  time  of  both  purchases.    Gulling  v.  Bank,  4TI, 

2.  Mortgagb—Second  Lien— Foreclosure— Erroneous  Judgment.    In 

a  suit  to  foreclose  a  trust  deed,  a  mortgagee,  holding  a  second  lien 
oit  the  land,  was  made  a  party.  Judgment  was  rendered  to  the 
effect  that  a  person  who  had  purchased  the  property  from  the 
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Trust  Dkkv— Continued, 

owners,  and  also  at  a  sale  under  the  trust  deed,  had  acquired  the 
right  and  title  of  the  owners  and  the  right  and  title  of  the  holder  of 
the  trust  deed,  free  and  discharged  of  the  lien  of  the  mortgage :  Held^ 
that  such  a  judgment  was  erroneous,  and  that  the  mortgage  should 
have  been  foreclosed  subject  to  the  trust  deed,  but  that,  though 
such  judgment  was  erroneous,  it  cannot  avail  the  holder  of  the 
mortgage  in  an  action  to  compel  the  purchaser  to  apply  the  differ- 
ence between  the  purchase  price  and  the  amount  secured  by 
the  trust  deed  to  the  satisfaction  of  the  mortgage  indebtedness. 
Idem,  477. 

TRUSTEES.    (See  Schools,  6.) 

UNDERTAKING. 

1.  Pbacticb— Appeal.    An  undertaking  on  appeal  is  not  executed  until 

it  is  delivered  to  the  clerk  for  filing.    State  v.  AUa  Mining  Co.,  290. 

2.  Idem  —  Undertaking  on  Appeal — Time  of  Filing  —  Presumption. 

Where  the  record  shows  that  the  notice  of  appeal  was  filed,  and 
afterwards,  on  the  same  day,  the  undertaking  on  appeal  was  filed, 
in  the  absence  of  any  showing  to  the  contrary,  it  will  be  presumed 
that  it  was  properly  filed  after  the  filing  and  service  of  the  notice 
of  appeal,  or  contemporaneously  therewith.    Idemj  230. 

3.  Idem— Idem— Qualification  of  Sureties.  Under  section  341  of  the 
civil  practice  act,  it  is  not  necessary  that  the  residence  or  occupa- 
tion of  the  sureties  should  be  given  in  an  undertaking  on  appeal. 
Idem,  230. 

UNDUE  INFLUENCE.    (See  Husband  and  Wife,  5.) 
UNION  SCHOOL.    (See  Schools,  4-5.) 

UNITED  STATES  LAND  OFFICE. 

Procedure — Notice  by  One  Joint  Claimant— Adverse  Claim.  A  notice 
of  adverse  claim  to  a  mine  may  be  filed  in  the  United  States  Land 
Office  by  one  of  several  joint  claimants,  on  behalf  of  all,  without 
having  a  power  of  attorney  from  his  coclaimants.  Neghitt  v.  Min- 
ing Co.,  274, 

VARIATION. 
Pleading  and  Proofs— Variation,  When  Disregarded.  Where  an 
action  is  brought  for  the  price  of  services  fixed  by  an  express  con- 
tract, and  there  is  only  proof  as  upon  a  quantum  meruit,  the  vari- 
ance between  the  pleading  and  the  proof  may  be  disregarded,  and 
a  recovery  by  plaintiff  sustained,  unless  the  defendant  was  misled 
thereby  in  his  defense.    Burgesx  v.  Helm,  242. 

VOID  PROCESS. 

False  Imprisonment— Defenses.  A  complainant  at  whose  instance  an 
arrest  was  made  cannot  justify  under  a  void  process.  Strozzi  v. 
Wines,  389. 
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WAIVER. 

1.  Effect  of  Pboposing  Amendments.    Respondent  does  not  waive  any 

objection  to  the  service  or  filing  of  the  notice  of  appeal  by  subse- 
qaently  serving  appellant  with  amendments  to  his  proposed  state- 
ment on  appeal.    Brooks  v.  Nickel  Syndicate^  264. 

2.  Mining  Patent.    In  proceedings  in  the  United  States  Land  Office  to 

obtain  a  patent  to  a  mine,  all  adverse  claims  not  filed  within  the 
prescribed  time  are  waived.    Nesbitt  v.  Mining  Co,,  274. 

3.  Appeal— Certificate  to  Transcript.    Respondent,  by  appearing  and 

filing  his  points  and  authorities  upon  the  merits  of  the  case,  waives 
all  objection  to  clerk's  certificate  to  the  record.   Bliss  v.  Orayson^  422. 

4.  Practice  on  Appeal— Notice  and  Undertaking.    The  provisions  of 

the  civil  practice  act  requifing  the  giving  of  a  notice  and  the  filing 
of  an  undertaking  on  appeal  (Gren.  Stats.  3353,  3363)  are  mandatory, 
and  cannot  be  waived  by  stipulation  of  counsel.    Marx  v.  LewiSf  306. 

5.  Idem— Dismissal— Counsel  Cannot  Waive  Undertaking  and  Notice. 

Under  section  327  of  the  civil  practice  act,  which  empowers  this 
court  to  review  judgments  and  orders  from  which  appeals  have 
been  taken  in  the  manner  prescribed  by  the  act,  **and  not  otherwiset" 
this  court  cannot  consider  an  appeal  when  no  notice  of,  or  under- 
taking on,  appeal  has  been  filed,  even  though  counsel,  by  express 
stipulation,  waive  the  same.  Idem,  306. 
See  Demurrer,  1;  New  Trial,  2,  5;  Practice,  13;  Stipulation,  3. 

WATER. 

1.  Injunction— Owners  of  Water  Rights.    Where,  in  a  suit  to  enjoin 

the  diversion  of  the  water  of  a  stream  as  interfering  with  plain- 
tiiTs  right  to  a  specific  quantity  thereof  for  irrigation,  both  plaintiff 
and  defendants  have  acquired  rights  to  the  use  of  the  waters,  by 
the  appropriation  thereof  by  means  of  dams  and  ditches,  and 
defendants  claim  by  right  superior  to  the  rights  of  other  land 
owners  who  maintain  dams  between  those  of  plaintiff  and  defend- 
ants, such  intermediate  owners  are  necessary  parties  to  the  suit. 
Bliss  V.  Orayson,  423. 

2.  Idem— Idem— Diversion  of  Water  by  Persons  Not  Parties  to  Suit. 

Where  a  great  quantity  of  water  usually  fiows  in  a  stream,  in  excess 
of  any  claim  of  right  of  plaintiff  thereto  for  irrigation,  and  a  bona 
Me  claim  of  right  to  a  part  thereof  had  been  made  by  defendants, 
in  manner  and  form  required,  and  such  right  had  been  exercised  by 
them  peaceably  for  a  great  number  of  years,  prior  to  any  alleged 
invasion  of  plaintiff's  right,  and  the  diversion  alleged  is  shown  to 
have  been  made  in  great  part  by  persons  other  than  defendants,  by 
means  of  dams  between  those  of  plaintiff  and  defendants,  plaintiff 
will  not  be  entitled  to  enjoin  the  diversion  by  defendants,  without 
showing  that  such  other  persons  had  or  claimed  a  right  to  the 
water  diverted  by  them.    Idem^  423. 

3.  Irrigation— Nuisance— Prescription.    The  maintenance  of  dams  for 

the  purpose  of  diverting  waters  for  irrigation,  and  the  diversion 
thereof  for  such  purpose,  so  as  to  materially  diminish  the  amount, 
or  even  consume  the  entire  quantity,  flowing  in  a  stream,  is  not  of 
itself  a  nuisance,  where  such  diversion  has  been  continued  for  a 
great  number  of  years  under  claim  of  right.    Idemj  423. 


Digitized  by 


Google 


^ 


542  Witness.  [24th  Nev. 

WITNESS. 

PllACTICX— GOMPBTBNCT    OF— OnX    PaBTT   TO    ACTION,    OB    TbANSACTIOS, 

Dbad.  Section  379  of  the  civil  practice  act  (Gen.  Stats.  3401)  as 
amended  (Stats.  1897,  p.  44),  providing  "that  no  person  shall  be 
allowed  to  testify,  when  the  other  party  to  the  transaction  is  dead, 
or  when  the  opposite  party  to  the  action  or  person  for  whose  imme- 
diate benefit  the  action  or  proceeding  is  prosecuted  or  defended  is 
the  representative  of  a  deceased  person,  when  the  facts  to  be  proved 
transpired  before  the  death  of  such  deceased  persons,"  does  not  pro- 
hibit witnesses,  who  are  not  parties  to  the  action,  and  have  no  inter- 
est in  the  result  thereof,  from  testifying  concerning  conversations 
had  with  the  deceased  person  who  was  the  opposite  party  to  the 
transaction  in  controversy,  and  concerning  such  transaction.  Bur- 
gen  v.  Helm,  242. 
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